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OF 


THE   STATE  OP   LOUISIANA. 


ITBSTBRM   DISTRICT* 

OPELOUSAS,   SEPTEMBER,    1840. 


LAMBEET  Vf.  PRAHCHEBOIS   ET  AL.* 

APPXAI.   FKOM  TH6   COUftT  OF  TBI    FIFTH    DI8TE1CT,  FOR  TBB   PAEMH   OF 
ST.  I.A1IDRT,  JUDGB  BOTCfi   OF  TBB   IIXTH   DUTBICT   rBBtlDlBO. 

The  paraphernal  property  of  married  women  is  not  boond  for  the  debts 
contracted  by  the  husband  while  at  the  head  of  the  commonity :  neither 
are  the  finite  liable,  when  the  wife  administeni  her  own  property. 

A  sale  by  the  husband  to  the  wiie,  when  made  for  replacing  her  dotal  end 
paraphernal  property  or  effecti^  is  ralid  in  law,  particalirly  when  no 
fimnd  and  collusion  is  alleged. 

A  sale  from  hosband  to  the  wife,  for  replacing  her  dotal  and  paraphernal 
effecti,  shoold  not  be  attacked,  unless  on  the  ground  of  fraud  and 
collusion. 

This  is  an  injunction  to  slay  a  seizure  under  execution. 
The    sheriff  seized   under  execution,   which  issued  on  a 


w 


*  Judge  6a  BLAND  did  not  sit  in  the  first  sixteen  cases  in  the  Western 
District,  at  Opelousss.  He  was  sworn  in  and  took  his  seat  on  the  93d 
September,  1840.  On  that  day,  Judge  Simon  withdrew  for  the  remainder 
of  the  term  at  Opeloosas,  having  been  counsel  in  all  the  other  causes  which 
were  tried.  Judge  Bullabo  did  not  get  to  Opelousas  this  term,  being 
detained  in  traYelling ;  but  went  on  to  Alexandria,  and  met  the  court  there. 

1  TOL.   XVI. 


DiST. 

,  It40. 


BTAK. 


2  CASES  IN  THE  SUPREME  COURT 

WamrnvDiR.  judgmeut  obtained  by  David  Simmons  against  Pierre  Joubert, 
S^"'"'^'^^'  husband  of  the  plaintiff,  and  one  J.  N.   Franchebois,  his 
LAMBBftT      surety,  seven  bales  of  cotton  and  a  horse,  which  the  plaintiff 
raivoisBOM    Alleges  is  her  separate,  paraphernal  property,  and  was  pointed 
"  A^        out  to  the  sheriff  by  Franchebois,  who  was  one  of  the  defend- 
ants in  the  execution. 

The  plaintiff  alleges  that  (he  property  seized  is  paraphernal, 
of  which  she  had  the  administration,  and  is  not  liable  for  her 
husband's  debts.  She  prays  that  the  sale  be  enjoined,  and 
that  she  have  judgment  for  damages  against  Franchebois,  for 
his  malicious  conduct  in  this  case. 

The  defendant  pleaded  the  general  issue,  and  prayed  that 
the  injunction  be  dissolved,  with  damages. 

The  evidence  fully  showed  that  the  property  seized,  espe- 
cially the  cotton,  was  raised  by  the  plaintiff's  own  slaves  on 
her  land ;  and  that  she  had,  by  notarial  act  between  her  and 
her  husband,  resumed  the  administration  of  her  own  sepa- 
rate property,  which  she  had  inherited  from  her  parents. 

There  was  judgment  perpetuating  the  injunction,  and 
decreeing  the  property  under  seizure  to  belong  to  the  plaintiff. 
The  defendant  appealed. 

T.  H.  and  W.  B,  Lewis^  for  the  plaintiff,  contended,  that 
the  judgment  should  be  confirmed.  *  The  facts  of  the  case 
show  that  the  plaintiff  ought  to  recover.  She  shows  in  sup- 
port of  her  claim  an  act  passed  between  herself  and  husband, 
the  23d  July,  1838,  by  which  the  property  brought  by  her 
into  marriage  is  set  off  to  her ;  and  other  property  sold  and 
delivered  to  her  by  her  husband,  in  payment  of  the  portion 
of  her  inheritance,  which  he  had  received  in  cash.  She  had 
the  control  and  sole  administration  of  all  her  own  property. 

2.  She  exhibits  papers  from  the  probate  ofSce,  to  show 
what  her  paraphernal  property  was,  and  also  the  testimony 
of  witnesses.  Upon  this  evidence  we  will  raise  but  one 
question  of  law,  which  is,  that  the  act  from  Joubert,  the 
plaintiff's  husband,  settles  and  fixes  her  rights,  and  gives  a 
good  and  valid  title  to  the  land,  slaves  and  other  property 
claimed  by  her,  so  far  as  it  was  not  her's  by  inheritance. 
Lmnma  Code  2420  and  2421. 
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SpUme  and  LmUm,  for  the  defendaDt,  insialed  that  the  WmnrnrnmOuT, 
seizure  io  this  case  was  properly  made,  aad  the  judgment  of  S^tmder,i9¥k 
the  District  Court  should  be  reversed. 

2.  Because  the  debt  which  was  sought  to  be  collected 
against  Jouber(,  was  a  community  debt,  and  all  the  property 
of  both  husband  and  wife,  so  long  as  the  same  remained  in 
community,  was  bound  for  its  payment. 

N.  B.  This  debt  was  created  before  the  contract  between 
husband  and  wife. 

S.  The  husband  cannot  transfer  to  the  wife  his  own  pro- 
perty, or  that  of  the  community,  for  the  purpose  of  replacing 
her  dotal  or  other  effects,  by  a  contract  before  a  notary* 
before  the  amount  of  her  claim  is  established  by  a  court  of 
competent  jurisdiction,  contradictorily  with  the  creditors. 

4.  If  the  paraphernal  property  be  administered  by  the  wife, 
or  set  aside  to  her  by  contract,  the  revenues  arising  from  such 
property  must  be  applied  to  the  payment  of  the  marriage 
charges,  community,  &c.,  and  may  be  seized  and  sold  to 
satisfy  a  community  debt.  LouUiana  Code^  2362,  ei  $eq. ; 
Idem.,  2409,  and  authorities  there  referred  to. 

Lewis,  in  reply : 

1.  If  the  wife  who  administers  her  paraphernal  property 
be  bound  to  contribute  to  support  the  marriage  charges,  this 
may  give  an  action  to  creditors  to  compel  such  contribution, 
but  does  not  authorize  a  seizure  of  the  fruits  of  her  parapher- 
nal property  to  pay  a  debt  of  the  husband.  Lauiaiana  Code, 
artkU  2366. 

2.  There  is  no  evidence  showing  the  debt,  on  which  the 
judgment  was  rendered  against  Joubert,  was  contracted  for 
marriage  charges,  and  if  there  were,  such  debt  cannot  be 
collected  by  seizure  of  the  wife's  property,  without  first 
obtaining  judgment  against  her. 

3.  The  community  consists  only  of  the  fruits  of  the  effects 
aimmuiertd  by  the  husband,  &c.,  and  not  of  the  fruits  of  para- 
phernal property  adminisiered  by  the  wtfe  ;  Louiriana  Code, 
2371  :  which  last  are  not  liable  to  be  seized  to  satisfy  the 
debts  of  the  husband. 


V8. 

VBAXGIOIBOn 

STAL. 
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Wsmitx  DiiT.      4.  The  sale  of  July  23,  1838,  is  valid  in  law  ;  was  made 
September  1840.  {q^  ^  legal  consideration,  as  is  proved  in  ihe  record,  and  is  not 

even  alleged  to  be  fraudulent.    Louisidna  Code^  2421. 

Simon  /.,  delivered  the  opinion  of  the  court. 

Plaintiff  states,  in  her  petition,  that  an  execution  having 
issued  against  her  husband  at  the  suit  of  one  David  Sim- 
mons, the  sheriff  seized  seven  bales  of  cotton  and  a  horse, 
which  she  claims  as  her  property.  She  further  alleges,  that 
said  cotton  was  made  on  her  land  by  the  labor  of  her  slaves, 
and  was  ginned  at  her  own  expense ;  that  the  land  and 
slaves  are  her  paraphernal  property,  whereof  she  has  the 
legal  administration.  She  prays  for  injunction  and  for  dama- 
ges, and  that  said  injunction  be  made  perpetual.  Defendants 
plead  the  general  issue,  and  that  the  injunction  may  be  dis- 
solved. The  district  judge  rendered  judgment  perpetuating 
the  injunction,  and  one  of  the  defendants  appealed. 

The  evidence  shows  that  (he  judgment,  by  virtue  of  which 
the  execution  issued,  was  rendered  on  the  first  of  December, 
1838  ;  that  on  the  23d  of  July  preceding,  the  plaintiff,  by  a 
notarial  act,  resumed  the  administration  of  her  paraphernal 
estate,  which  consisted  in  a  plantation,  slaves,  horses,  cattle 
&c.,  and  a  certain  sum  of  money;  all  which  she  had  in- 
herited  from  the  estates  of  her  parents.  All  the  acts  relative 
to  the  estate  of  her  father  are  produced.  The  same  authentic 
act  contains  also  a  sale  or  transfer  of  certain  property  from 
(he  husband  to  the  wife,  in  payment,  and  as  the  replacing 
of  the  amount  which  he  had  received  in  her  right  from  the 
estate  of  her  father.  It  is  further  shown,  that  the  cotton 
seized  was  made  on  her  land,  and  raised  by  her  slaves  ;  and 
that  the  horse  is  her  property. 

It  is  contended  by  the  appellant :  1.  That  the  debt,  being 
a  community  one,  created  before  the  contract  between  hus- 
band and  wife,  all  the  property  of  both  is  bound  for  its 
payment. 

2.  That  (he  husband  cannot  transfer  his  own  property  to 
his  wife,  or  that  of  the  community,  for  the  purpose  of  re- 
placing her  dotal  or  other  effects,  before  the  amount  of  her 
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claims  is  esiablisbed  contradictorily  with  the  creditors:  And  VTummmthn. 

Sd.  That  if  the  paraphernal  property  is  administered  by  s^ffmber^iuo. 
the  wife,  the  revenues  arising  therefrom  must  be  applied  to  ,.^^^„^ 
the  payment  of  the  marriage  charges.  «*• 

I.  It  is  perfectly  clear,  that  the  paraphernal  property  of  a  n  al 
married  woman  is  not  bound  for  the  debts  contracted  by  the  TbeiMmplicr- 
husband ;  and,  that  the  fruits,  proceeding  from  such  pro-  marmd'^iBen 
pcrty,  do  not  belong  to  the  community,  unless  the  wife  {t^^dJStli'lS!^ 
permits  the  husband  to  administer  it.  Lotdriana  Code,  jnetcd  by  the 
antc2e»SS63md2371.  m*^   ''i^ 

IL  It  is  necessary  to  remark,  that  the  defendant's  answer  moni^  neUker 
contains  no  allegation  of  fraud,  or  collusion  between  the  vetheftuiuiia* 
parties  to  the  act.  The  law  authorizes  the  wife  to  with-  vifeAdminiiten 
draw  from  her  hOsband  the  administration  of  her  paraphernal  ^^""^  prop«> 
estate,  whenever  she  thinks  proper  to  do  so ;  LwAriana  Code^  ^^«  ^f  ^ 
artkle  2364  :  and  it  cannot  be  doubted,  that  a  sale  or  trans-  «ire,vhca  bmmIc 
fer  of  property,  made  by  a  husband  to  his  wife,  is  valid  in  dotaT^'^Silin 


law  when  it  has  been  made  for  the  replacing  of  her  dotal  **''^'T!|£?^ 
or  other  effects,  particularly  when  no  fraud  and  collusion  is  i«iidiniav,nr- 
urged  against  it :  Lotdriana  Code,  artkle  2421.  In  this  case,  n^frll^Mdldu 
there  is  satisfactory  proof  that  the  sale  in  question  was  made  ^^'  ^  *^^v- 
lor  a  legal  and  valuable  consideration,  and  we  cannot  see  any  a  ale  from 
reason  why  the  husband's  creditors  should  be  permitted  to  wife  forrepiae* 
attack  it,  unless  it  be  on  the  ground  of  fraud  and  collusion,  j^*^,^^!^!^^ 

III.  The  defendant  has  not  shown  that  the  debt,  to  satisfy  f^^  aboaidnot 
which  the  seizure  complained  of  had  been  made,  was  con-  leM*  ^     Um 
tracted  for  marriage  charges  ;  and,  had  such  evidence  been  S^c^iuimiu^ 
adduced,  we  are  not  ready  to  say  that  it  could  have  autho- 
rized a  seizure  of  the  fruits  of  the  plaintiff's  paraphernal 
property.     This  circumstance  might  entitle  the  creditors  to 
an  action  to  compel  a  contribution  on  the  part  of  the  wife, 
and  then  only  after  judgment  obtained  against  her,  could  her 
property  be  seized  to  satisfy  such  debt. 

We  are  of  opinion  that  the  district  judge  did  not  err  in 
perpetuating  the  injunction. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  alSirmed,  with  costs. 
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WjBmsHDuT. 

SSeplmnber^  lg40.  WILCOXON  V9,  ROGERS  ET  UX. 


WIZAOXOV         APPIAL    FAOM  THE  COUET  OP  THl   PIPTH  DISTftXCT,  P0»    THl    PARHH   OF 
BOttBBS  IT  UX.  8T.  MAET,  THE   JVDGE   OP  THE  8BTENTH  PRBSIDINO. 

Titles  ta  land  mast  be  located  according  to  their  calls ;  and,  where  part 

of  the  place  called  for  by  the  title,  is  abandoned,  and  another  person 

locates  it  and  acquires  a  better  title,  the  party  abandoning  cannot  make 

his  location  in  another  place  to  the  prejudice  of  others.    He  must  sufier 

the  loss. 

Where  two  confirmations  of  land  titles  are  of  equal  dignity,  and  one  is 
regularly  located  and  accompanied  by  possession,  and  no  steps  taken 
by  the  other,  the  first  will  hold  the  land  by  the  prescription  of  ten 

years. 

A  corporeal  possession  in  the  beginning,  a  civil  one  will  be  sufficient  to 

complete  the  possesnon  already  begun,  and  to  support  the  prescription 

of  ten  yean. 

This  is  a  petitory  action.  The  plaintiff  alleges,  he  is 
owner  and  possessor  of  one  thousand  arpents  of  land  situ- 
ated at  the  confluence  of  the  rivers  Teche  and  Atchafalaya, 
having  twenty-five  arpents  front  on  the  Teche.  He  derives 
title  from  the  heirs  and  legal  representatives  of  Henry  and 
John  Bosler,  deceased.  He  further  alleges,  that  Matthew 
Rogers  and  wife  have  taken  illegal  and  forcible  possession 
of  a  part  of  said  land,  and  have  coinniitted  waste  thereon 
to  his  damage  one  thousand  dollars.  He  prays  judgment 
dispossessing  the  defendants  of  his  land  and  for  his  damages. 
The  defendants  denied  generally  the  allegations,  and  averred 
that  they  were  the  lawful  owners  of  land  on  the  east  side 
of  the  Teche,  having  a  front  of  seven  arpents  with  the 
depth  of  forfy ;  the  title  to  which  they  derived  from  Levi 
Foster,  who  hisld  under  one  Wm.  Biggs.  That  Foster  sold 
to  the  former  husband  of  one  of  the  defendants  (Sojourner,) 
with  warranty,  and  has  since  died,  leaving  a  widow  who  is 
administratrix  of  his  estate,  and  whom  they  call  in  warranty. 
They  plead  prescription  of  thirty,  twenty,  and  ten  years ; 
and  pray  to  be  quieted  in  their  title  and  possession  to  said 
land. 
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The  widow  Foster  set  up  title  under  Biggs,  from  whom  WnrBrnvDirr. 
her  husbaud  purchased  the  5lh  November,  1816.    She  calls  September^  i84o, 
the  heirs  of  Biggs  in  warranty.     Biggs's  heirs  denied  the     wuxozmt 
right  of  the  plaintiff,  or  widow  Foster,  to  recover.  They  aver  ^^^^jp,  ,^ 
their  ancestor  had  a  good  title  to  six  hundred  and  forty  acres 
of  land  on  the  east  side  of  the  Teche,  the  title  to  which  was 
confirmed  by  Congress  the  29th  April,  1816.     They  admit 
their  ancestor  sold  to  Levi  Foster  the  tract  of  land  specified ; 
that  he  acquired  it  by  a  valid  title ;  and  that  the  plaintiffs 
have  no  title.    They  deny  that  this  is  the  same  land  sold  by 
Foster  to  Sojourner ;  and  also  deny  that  they  are  responsible 
to  Foster's  widow  in  warranty ;  and  plead  prescription  of 
ten  and  twenty  years. 

On  the  trial,  the  plaintiff  exhibited  title  to  a  tract  of 
twenty-five  arpents  front  of  land  on  the  east  side  of  the 
Teche,  at  or  near  its  junction  with  the  Atcbafalaya,  which 
was  granted  by  virtue  of  a  reqyAlt  to  John  and  Henry  Bosler, 
dated  7th  December,  1801,  on  a  certificate  of  vacancy  by 
the  commandant.  This  title  was  confirmed  by  the  govern- 
ment of  the  United  States  the  29lh  April,  1816. 

The  defendant  showed  title  under  Biggs,  who  had  posses- 
sion and  resided  on  the  land.  The  main  contest  arises  out 
of  the  manner  of  locating  these  claims. 

The  plaintiff  contends,  that  his  land  cannot  be  located  at 
the  confluence  of  the  two  rivers^  according  to  the  calls  of  the 
title,  because  an  older  claim  of  one  Jacques  Deronen  covers 
that  part,  or  about  one  hundred  and  twenty  acres,  and 
pushes  his  land  higher  up  the  Teche,  and  that  Bosler's  title 
is  superior  to  Bigga's ;  and  he  further  insists,  that  he  has  a 
right  to  push  up  the  latter  and  take  his  quantity  from  the 
defendants  who  reside  on  it. 

Biggs's  heirs  showed  title,  confirmed  by  the  government, 
in  proof  of  possession,  founded  on  settlement,  occupancy  and 
cultivation,  from  1801  and  '2  up  to  the  present  time. 

The  district  judge  was  of  opinion,  after  an  attentive  ex- 
amination of  all  the  evidence  and  titles,  that  the  defendants 
had  the  best  title,  and  were  entitled  to  the  land  they  claimed. 


8  CASES  IN  THE  SUPREME  COURT 

WBSTBiurDifrr.  There    was  judgment   id  their    favor»  and   the   plaintiff 

September^  \uo.  appealed. 

irzLGoxoir 

^'  T.  H.  LewiSt  for  the  appellant. 

Splane^  contra. 

Simon,  /.,  delivered  the  opinion  of  the  court. 

Plaintiff  sets  up  title  to  a  tract  of  land  situated  at  or  near 
the  confluence  of  the  rivers  Teche  and  Atchafalaya,  con- 
taining twenty-five  arpents  front  on  the  river  Teche,  or  about 
one  thousand  superficial  arpents,  which  title  is  derived  from 
the  heirs  and  representatives  of  John  and  Henry  Rosier. 
He  alleges,  that  the  defendants  have  taken  possession  of  a 
part  of  his  land,  and  prays  that  they  be  ordered  to  remove 
from  said  land.  He  also  prays  for  one  thousand  dollars 
damages. 

Defendants  called  in  their  warrantors,  who  all  filed  their 
answers,  in  which  they  allege  that  William  Biggs,  under 
whom  they  hold,  had  good  and  valid  titles  to  six  hundred 
and  forty  acres  of  land  on  the  east  side  of  the  bayou  Teche, 
acquired  from  the  government  of  the  United  States  by  set- 
tlement, and  regularly  confirmed  and  located.  They  also 
plead  the  prescriptions  of  ten  and  twenty  years.  The  infe- 
rior court  quieted  the  defendants  in  their  title  to  and  pos- 
session of  their  tract ;  from  which  judgment,  plaintiff 
appealed. 

The  titles  of  the  plaintiff  are  predicated  upon  a  requite 
and  certificate  of  vacancy  signed  by  the  Spanish  command- 
ant, dated  7th  December,  1801,  in  which  the  Hosiers  demand 
a  concession  of  twenty-five  arpents  in  front,  by  the  ordinary 
depth  of  forty,  situated  at  the  mouth  of  the  river  Teche,  on 
the  east  side.  A  part  of  this  tract  (six  hundred  and  forty 
acres,)  was  confirmed  in  their  favor  on  the  5lh  of  September, 
1811 ;  and  the  balance  of  two  hundred  and  six  acres,  was 
confirmed  to  them  by  act  of  Congress  of  the  29lh  April, 
1816.  The  first  confirmation  was  located,  by  a  regularly 
approved  plat,  on  the  28th  of  November,  1813,  the  upper 
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Kne  of  which  calls  for  the  defendants'  tract ;  and  Ihe  second  WnrnvDnT. 
confirmalion  never  was  located.  &5^to«4er,iMa 

Defendants'  claim  is  founded  on  a  permission  to  settle. 


given  Co  Biggs  by  the  commandant  of  Attakapas  in  1801,  awiMnvx. 
and  upon  Biggs's  settlement  in  1808,  with  proof  of  pos- 
session and  occupancy,  by  virtue  of  which  he  was  confirmed 
in  hie  tract  to  the  extent  of  six  hundred  and  forty  acres,  by 
act  of  congress  of  the  29th  of  April,  1816.  This  confirma- 
tion was  located  by  a  plat  of  survey  made  on  the  S4th 
February,  1819,  and  approved  on  the  5th  of  October,  1824. 
The  lower  line  of  this  plat  calls  for  Boeler's. 

From  Ihe  parole  evidence,  it  appears  that  Bosler's  setlle- 
roeAt  was  originally  on  a  mound  at  the  point  of  conflu- 
ence of  the  two  rivers,  where  they  had  a  bouse ;  and  that 
Biggs's  settlement  was  about  a  mile  from  said  point.  Biggs 
occupied  and  cultivated  a  part  of  the  land  for  a  number  of 
years,  and  was  living  upon  it  when  he  exchanged  with 
Foster,  (5th  of  November,  1816.)  Sojourner  purchased  of 
Foster  in  1828,  and  continued  to  possess  and  cultivate  the 
land.  There  is  proof  of  payment  of  taxes  by  Biggs,  Poster, 
and  Sojourner ;  and  the  surveyor,  appointed  by  the  court, 
shows  the  old  marks  and  boundary  posts  which  he  found 
on  the  tracts  to  correspond  with  the  approved  surveys. 

From  the  returns  of  the  surveyor,  it  appears  that  the  point 
at  the  confluence  of  the  two  rivers,  to  the  extent  of  one 
hundred  and  twenty  acres,  is  claimed  by  one  Jacob  Deronen, 
by  virtue  of  a  Spanish  title  regularly  confirmed ;  that  this 
quantity  is  not  included  in  the  survey  made  for  the  plaintiff 
in  1813 ;  and  the  plaintiff  contends  that  be  has  a  right  to 
make  up  that  deficiency  by  carrying  his  line  further  up,  and 
taking  the  same  quantity  out  of  defendant's  tract.  He  also 
maintains,  that  as  his  second  confirmation,  for  two  hundred 
and  six  acres,  grows  out  and  is  a  part  of  the  tract  which  he 
originally  owned,  that  he  is  entitled  to  locate  it  above  the 
upper  line  of  his  first  confirmation,  so  as  to  make  it  an  entire 
body  of  land  between  the  upper  line  of  Deronen's  tract  and 
the  removed  lower  line  of  the  defendants. 

2  VOL.  XVI. 


10  CASES  IN  THE  SUPREME  COURT 

Wkstsrr  Dibt.      When  the  plainliff  located  his  first  confirmation,  he  thought 

September,  1840.  proper  to  abandon  the  very  spot  of  hie  vendor's  original  sel- 

wiLcoxoir      tiement  at  the  mouth  of  the  river,  which  place  his  title  calls 

,*«— ^I'U  ^^   foVy  and  to  carry  his  lower  line  further  up.     This  was  cer- 

Titles  to  land  ^^^^^7  irregular,  and  the  circumstance  of  his  titles  conflicting 

most  be  located  ^jth  Deronen,  cannot  turn  to  the  prejudice  of  the  defend- 

their  calls;  and  ants.     It  is  R  Well  settled  rule,  that  titles  must  be  located 

the^ace^^i«i  According  to  their  calls ;  and  it  is  clear,  that  if  Deronen  had 

for  by  the  title  is  ^  better  title  than  plaintiff  tD  the  one  hundred  and  twenty 

abandonedi  and  '•  ^ 

another  person  acro  tract,  plaintiff  was  to  suffer  the  loss,  since  his  title  calls 
ISqufresa better  f*^r  ^-^e  Very  place  where  Deronen  located  his.  This  plaintiff 
title,  the  party  knew  at  the  time  he  made  his  survey,  as  he  then  extended 

abandoning  can-  ^  •' ' 

not  make  his  lo-  his  lines  SO  as  to  include  the  balance  of  his  tract,  under  the 
pia!^,  ''to  the  first  Confirmation,  between  the  upper  line  of  Deronen's  and 
othew**^  He  ^^  lower  line  of  the  defendants',  after  abandoning  the  one 
must  suffer  the  hundred  and  twenty  acres  conflicting  with  Deronen.     This 

part  of  the  plaintiff's  claim  must  therefore  be  rejected. 

The  next  question  is  with  regard  to  the  second  confirma- 
tion, which  plaintiff  seeks   to   locate  on  defendants'   tract. 
Whei-e  two  Both   confirmations    were  obtained    by   the    same   act  of 
Undmiesareo^  and   are,  therefore,  of  equal  dignity;    but    the 

equal    dignity,  defendants  caused  their  title  to  be  regularly  located,  and  no 

and  one  is  regu-  •  .    .      .V«  , 

lariy  located  and  attempt  has  been  made  to  show  that  plaintiff  ever  took  any 
J!r«S?ro"n7**and  ^lep  to  locate  his.  Defendants  were  in  the  actual  and 
no  steps  taken  corporeal  possession  of  the  land,  in  ffood  faith,  at  the  time 

by  the  other,  the         ■;  ■.  .  .  ,       .  .  ,  . 

first  win   hold  their    confirmation    issued,    and    the    subsequent    location 

pre8o*r?ption  ^^  ^'''^''^^^  ^^"^  ^^^  means  of  ascertaining  the  metes  and 
ten  years.  bounds  of  the  tract  which  they  were  then  possessing  by 

virtue  of  a  just  title,  by  them  definitively  acquired  in  1816, 
Although  Poster  did  not,  perhaps,  continue  to  have  the  cor- 
poreal possession  of  the  land  after  his  purchase,  he  possessed 
it  civilly,  oimM  dominie  and  by  virtue  of  a  title  sufiicient  to 
transfer  the  property.  Sojourner  purchased  in  1828,  took 
immediate  possession  of  the  tract,  put  it  in  cultivation  ; 
and  as  it  is  perfectly  clear,  and  cannot  be  controverted,  that 
the  actual  possessor,  who  proves  that  he  or  his  authors  have 
formerly  been  in  possession,  is  to  be  presumed  to  have  been 
in  possession  in  the    intermediate    time ;   Lauinana  Codcy 
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3458 :  that  when  a  perM>D  has  once  acquired  pones-  WvmwOfrr. 
sion  of  a  thing  by  the  corporeal  detention  of  it,  the  intention  Stp^omber^  i840. 
of  poeseseing  saffices  to  preserve    the  poeseasion  in  him,         ^^„ 
althoQgh  he  may  have  ceased  to  have  the  thing  in  actual 


custody  ;  /ciem.,  S405  :  and  that,  to  plead  the  prescription  of  ^  eoriM»re»i 
ten  years,  it  is  only  necessary  to  show  a  corporeal  possession  pojeMioomtlie 
in  ihe  beginning,  a  civil  one  being  sufficient  to  complete  the  einroiie  wiUbe 
possession  already  begun,    /dem.,  orftcfe  3458.     We  arc  of  JSJ^JSte     the 

nnininn  iKnI.  tliA   HpiVkriHanfa    Knvincr  asiliarsi4«tnrilv  AfitlJihliflhAil  DOMCllion       •!- 


opinion  that  the  defendants,  having  satisfactorily  established  . 

that  they  have  possessed  the  tract  of  land  confirmed  in  their  And  to  m^^ 

Ihvor,  in  good  faith,  by  virtue  of  a  just  and  legal  title,  during  *  teS^ySr?*'*" 

more  than  ten  years  previous  to  the  institution  of  this  suit, 

(Idem.,  articles  2445,  6,  7,  8,  9,  and  others^)  have  acquired 

such  title,  by  prescription,  as  ought  to  be  considered  sufficient 

to  defeat  the  plaintiflf's  pretensions. 

For  these  reasons,  we  come  to  the  conclusion  that  the 
judge  a  quo  did  not  err  in  giving  judgment  in  favor  of  the 
defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


GARY  V8,    SANDOZ. 
ArPBAI«   FEOM  TRC   COURT  Of   PROBATS8   FOR  THE   PARISD   OF   ST.    MARTIN. 

The  mere  fact  of  a  penon^s  Ay ing  in  another  parish,  is  not  concl  naive  that 
hia  sQcceaaion  ought  to  be  opened  and  administered  there,  or  that  it 
ought  not  to  be  administered  in  another  parish  where  from  an  inyentory 
the  deceased  left  property. 

When  a  succession  has  already  been  opened  and  partially  administered  in 
a  parish  where  the  deceased  left  property,  the  former  proceedings  will  be 
considered  as  prima  facie  evidence  of  the  facts  necessary  to  base  the 
jurisdiction  on  an  application  to  continue  and  complete  the  administra- 
tion in  the  same  place. 


12  CASES  IN  THE  SUPREME  COURT 


WimmvDiiT.     This  case  comes  up  in  ih6  form  of  an  opposition  to  the 

September^  1840.  defendant's  application  to  be  appointed  administrator  of  the 

^^^         estate  of  Jean  Pierre  Descairs,  deceased. 

^-  The  defendant,  David  F.  Sandoz,  presented  his  petition  to 

the  judge  of  probates  of  the  parish  of  St.  Martin  ;  showing 

that  there  was  property  belonging  to  Descuirs'  estate,  not 

administered  in  said  parish ;  that  it  was  the  desire  of  the 

heirs  and  creditors  that  it  be  administered,  and  he  prayed  to 

be  appointed  administrator. 

The  application  was  published  according  to  law. 

Gary,  the  plaintiff  in  opposition,  presented  his  petition, 
objecting  to  the  appointment  of  the  defendant  or  any  other 
person,  as  administrator ;  alleging  that  Descuirs'  succession 
was  not'  vacant ;  that  he  died  in  New-Orleans,  the  place  of 
his  domicil,  and  left  no  properly  in  this  parish  ;  and  that  his 
succession  is  not  opened  here* 

The  evidence  showed  Descuirs'  succession  had  been  admi- 
nistered in  part  by  F.  Beauvais,  in  the  parish  of  St.  Mariin, 
who  had  been  qualified  as  administrator,  and  taken  an  inven- 
tory, but  died  before  he  completed  his  administration.  The 
present  application  is  made  that  it  may  t)e  completed.  The 
whole  proceedings  in  appointing  Beauvais,  and  the  inventory, 
all  had  in  the  parish  of  St.  Martin,  were  produced  in 
evidence. 

The  probate  judge  was,  however,  of  opinion  he  was  with- 
out jurisdiction  and  dismissed  the  application.  The  defend- 
ant appealed. 

Marsey  for  the  plaintiff,  insisted  that  the  defendant  failed  to 
establish  a  right  to  open  the  succession 'of  Descuirs,  in  St. 
Martin,  when  it  was  admitted  he  died  in  New-Orleans,  the 
place  of  his  domicil.     Code  of  Practicty  article  928. 

2.  It  is  not  shown  that  there  is  any  property  of  the  deceased 
in  St.  Martin,»on  which  to  administer ;  at  least,  any  existing 
there  at  the  time  of  this  application. 

Voorhiesy  for  the  defendant,  contended  that  the  plaintiff  had 
no  right  to  interfere  in  this  matter ;  not  being  a  creditor. 
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That  the  succession  of  Jean  Pierre  Descuirs  had  been  opened  WMsaaUitT. 
and  partially  administered  in   the  parish  of  Si.  Martin,  by  September^  tB¥k 
Francois  Beauvais,  who  had  died,  and  it  was  necessary  to         ,^,^ 
complete  the  administration. 

Simon  /.,  delivered  the  opinion  of  the  court. 

The  only  question  submitted  to  our  consideration  in  this 
case  is,  whether  the  judge  of  probates  of  the  parish  of  St. 
Martin,  decided  correctly  in  refusing  to  entertain  jurisdiction 
of  the  application  made  by  the  appellant,  to  be  appointed 
administrator  to  the  estate  of  J.  P.  Descuirs,  deceased,  and  in 
rejecting  said  application. 

The  record  presents  the  following  facts :  Descuirs  died  in 
New-Orleans ;  the  period  of  his  death  is  not  shown.  In 
October  1831,  his  beneficiary  heirs  presented  a  petition  to 
the  Court  of  Probates  of  the  parish  of  St.  Martin,  alleging 
that  his  succession  was  opened  in  said  parish,  and  praying 
that  an  inventory  of  the  property  of  the  estate  be  made,  and 
that  an  administrator  be  appointed.  The  judge  a  quo,  then 
entertained  jurisdiction  ;  the  inventory  was  ordered  and  made 
accordingly,  and  on  a  further  application  made  by  Beauvais, 
one  of  the  heirs,  he  was  appointed  administrator  to  the  suc- 
cession of  Descuirs,  staled  in  the  order  to  be  **  late  of  the 
parish  aforesaid,  deceased  ;"  Beauvais  took  his  oath  and  gave 
his  bond  as  administrator,  and  proceeded  as  such  to  adminis- 
ter on  the  estate.  Some  time  afterwards,  Beauvais  died,  and 
the  estate  of  Descuirs  remained  unadministered  and  unliqui- 
dated for  a  number  of  years,  when  in  February  1840,  the 
appellant,  Sandoz,  presented  a  petition  to  the  court  a  qu&^ 
alleging  that  Descuirs'  estate  had  been  opened  for  some  time 
in  said  parish,  that  the  properly  inventoried  had  never  been 
disposed  of,  that  the  debts  had  never  been  discharged,  and 
prayed  to  be  appointed  administrator.  Before  the  expiration 
of  the  ten  days,  a  third  person  who  shows  no  interest  in  the 
estate,  made  opposition  to  Sandoz's  application,  suggesting 
to  the  court  that  the  deceased  had  his  principal  domicil  in 
New-Orleans,  where  he  died,  and  that  he  had  left  no  pro- 
perty in  the  parish  of  St.  Martin.     The  judge  of  probates. 


14  CASES  IN  THE  SUPRE^fE  COURT 

WssTSRvDin*.  without  any  proof  but  an  admission  found  in  the  record,  that 
September,  1840.  Descuirs  had  died  in  New-Orleans,  was  of  opinion  that  he 
^^^^        could  not  entertain  jurisdiction  of  the  application,  and  rejected 
w-  it.     From  this  judgment  the  applicant  appealed. 

The  mere  fact      '^^®  ^^^^  ^^^^  ^^  Doscuirs*  death  in  New-Orleans,  is  not, 
of  a  person's  dy-  in  our  Opinion,  sufiScient  to  authorize  us  to  conclude  that  his 

ioe   in   another  '     ,  ,  .     ,  ,         .  •  *  ^     ■ 

parish,  is  not  estate  ought  to  DO  Opened  there,  or  that  it  ought  not  to  be 
hU^^'^wwesluJ'n  Opened  in  the  parish  of  St.  Martin,  where,  from  the  inventory, 
oughttobeopen-  \i  jg  shown  he  left  property.     It  is  true,  that  if  a  deceased 

ed  and  adminis-  ,.,  .        t  ■•         ,.       i.i« 

tered  there,  persou  had  no  fixed  residence  m  the  state,  his  estate  sh6uid 
ought  not  to  be  ^^  Opened  in  the  parish  in  which  he  died,  unless,  if  he  have 
administered  in  effects  in  different  parishes,    his  principal  property  be  in 

Another    nan  SO  ■  •  ■       ■        * 

where,  from  an  another  parish.  Louisiana  Code^  929  ;  Code  of  Practice, 
dTwawT*  left  orticU  929.  But  it  is  equally  true,  that  although  Descuirs 
property.  jigj  Jq  Ncw-Orlcans,  he  may  have  had  his  domicil  in  St. 

where  a  sac-  -_       .  ,  ,  "^  ,  , 

oession  lias  ai-  Martin,  or  he  may  have  owned  no  property  m  any  other 
^Md^^rtudiy  parish.  Perhaps,  if  this  were  the  first  application  for  the 
administered  in  administration  of  Descuirs' estate,  it  would  have  been  incum- 

a  parish  where  ' 

the  deceased  left  bent  on  the  appellant  to  show  such  facts  as  are  legally 
Foraer  proceed-  nccossary  to  authoHze  the  judge  a  quo  to  entertain  jurisdic- 
Iriered  M  6nVnfl  ^'^"  *  ^^^  whcu  WO  have  before  us  the  proof  that  the  estate 
JbdeeTideoceof  had  already  been  opened  in  St.  Martin,  that  legal  proceedings 
sar;^  to  base  the  had  been  had  in  relation  thereto,  and  that  an  administrator 
anTppHcation^  ^^^  ^^^  appointed  and  qualified  there,  we  may  fairly  pre- 
coniinae      and  gumo  that  the  judge  of  probates  did  not  take  jurisdiction 

complete  the  ad-      .,  _.  .^••■■i        ..  i  «» 

ministration  in  without  being  satisfied  that  he  had  a  right  to  do  so.  We  are 
the  same  place.   jjgpQg^j  1^  consider  the  former  proceedings  as  prima  fade 

evidence  of  the  facts  on  which  the  right  of  jurisdiction  is 
based  ;  and  as,  in  our  opinion,  the  present  application  is  but 
a  continuation  of  the  first  proceedings,  it  would  require  very 
strong  proof  on  the  part  of  any  opponent,  to  destroy  their 
legal  effect,  and  to  treat  them  as  nullities. 

Under  this  view  of  the  question,  we  think  the  judge  a  quo 
erred  in  refusing  to  maintain  his  jurisdiction,  and  in  dismiss- 
ing the  appellant's  application. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  appealed  from  be  annulled,  avoided  and  reversed  ; 
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thai  the  plea  to  the  jurisdiction  be  overruled ;  that  the  judge  WMTsmiiDirr. 
of  the  Court  of  Probates  proceed  to  lake  cognizance  of  the  September,  is4o. 
appellant's  petition,   and  that  this  case   be  remanded  for       TATv^m. 
further  proceedings,  the  appellee  paying  costs  in  this  court. 


TATLOR  vs.  ANDRUS. 

ArrKAX.   FKOM    THS   COURT   OF   THB    FIFTH    DimiCT,   FOR   THE    PARIIH    OF 
ST.  LAHORT,  TBI  JUDGK  OF  THE  81ZTH  PRK8ID1NO. 

Contracts  of  hiring,  most  be  comtmed  and  modified  by  Uie  tunges, 
eastoms,  and  general  nndentanding  of  parties  in  the  coantry  where 
they  are  made ;  as  a  slave,  hired  for  an  ostler  in  a  country  inn,  may  be 
used  also  to  driTe  a  wagon,  to  hanl  provisions  and  fuel  for  the  tavern. 

So,  where  a  slave  was  hired  as  an  ostler  in  a  small  town,  and.  he  was 
employed  to  drive  a  wagon  and  haol  wood  to  the  tavern,  and  was  aoci  • 
dentally  killed :  He2d,  that  the  otma-  cannot  recover  kit  vaiutt  as  having 
been  improperly  used  or  employed. 

This  is  an  action  for  the  value  of  a  slave  which  the 
plaintiff  hired  to  the  defendant,  and  who  was  killed  whilst 
in  the  employ  of  the  latter.  The  plaintiff  alleges,  that  he 
hired,  for  one  year,  his  slave  Henry,  of  the  value  of  fifteen 
hundred  dollars,  to  the  defendant,  as  an  ostler  in  the  town 
of  Opelousas,  a  description  of  service  in  which  he  was  well 
skilled,  and  which  is  free  from  danger ;  but  that  the  defend- 
ant, disregarding  his  agreement,  on  the  lUh  of  May,  1839, 
employed  said  slave  to  drive  a  wagon  and  team  ;  that  some 
of  the  horses  were  ungovernable,  vicious  and  dangerous^ 
known  to  be  such  to  the  defendant,  and  ran  away  with  the 
wagon,  threw  the  slave  Henry  to  the  ground  with  great 
violence,  drawing  the  wagon  over  him,  fracturing  his  leg, 
and  inflicting  wounds  of  which  he  soon  after  died.  That 
the  defendant,  by  reason  of  his  having  diverted  said  slave 
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WssTEUH  DisT.  from  bis  employment  as  an  ostler^  and  employed  him  in  a 

September, isio,  dangeious  service,  not  intended  by  the  contract  of  hire,  and 

TATLOK       out  of  his  proper  business  as  an  ostler,  has  rendered  himself 

▲HDIIU8.       liable  for  his  loss  and  to  pay  his  value ;  for  which  he  prays 

judgment. 

The  defendant  pleaded  a  general  denial. 

The  evidence  clearly  showed,  that  the  defendant  had 
employed  the  boy  Henry  to  drive  a  wagon  and.  team  in 
hauling  wood  to  his  hotel  in  the  town  of  Opelousas.  That, 
on  going  out  of  town  for  the  third  load,  in  descending  to  a 
bridge  over  a  small  bayou,  some  of  the  horses  took  fright 
and  began  running.  The  boy  was  thrown  off,  and  the 
wagon  run  over  him,  broke  and  fractured  his  leg,  bruised 
and  hurt  him  so  that  he  soon  after  died.  The  occurrence  is 
shown  to  have  been  purely  accidental.  It  appears,  however, 
in  evidence,  that  the  defendant  acknowledged  to  the 
plaintiff's  attorney  that  he  had  hired  the  boy  Henry  as  an 
ostler,  and  when  he  was  about  using  him,  on  a  former 
occasion,  to  drive  a  hack,  he  asked  the  consent  of  Dr. 
Taylor,  the  owner  ;  but  that,  in  the  present  case,  he  had  not 
done  so. 

It  further  appeared,  the  defendant  had  a  very  vicious  horse, 
which  he  said  was  so  bad  he  could  do  nothing  with  him. 
One  witness  (bar-keeper,)  declared  that  when  the  boy 
started,  he  heard  the  defendant  forbid  the  boy  Henry  from 
putting  the  vicious  horse  in  the  wagon.  The  boy  was  then 
on  the  leading  horse,  and  ready  to  drive  out  at  the  gate. 
The  vicious  horse  was  jumping,  and  the  defendant  ordered 
the  boy  never  to  take  this  horse  again,  and  to  take  him  out 
of  the  wagon,  and  went  into  the  house.  The  boy,  it  seems, 
disobeyed,  and  kept  the  vicious  horse  in  gear.  He  went  to 
haul  wood  for  the  house,  and  one  of  the  defendant's  boys  was 
with  him  and  rode  in  the  wagon,  and,  according  to  some 
accounts,  was  cracking  a  whip  while  going  down  a  small 
descent  to  the  bridge,  which  was  the  probable  cause  of  the 
horses  becoming  affrighted  and  running  away  with  the 
wagon. 
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On  the  whole  evideoce  of  the  case,  and  after  receiving  Wimur  Oitr. 
a  charge  from  the  judge,  the  jury  returned  a  verdict  of  S^^tember,  luo. 
seven  hundred  dollars  for  the  plaintiff;  and  from  judgment  ~ 
rendered  thereon,  the  defendant  appealed. 


fF.  B.  and  T,  H.  LewiSy  for  the  plaintiff,  insisted  on  the 
affirmance  of  the  judgment.  They  argued  to  show  that 
the  defendant  was  guilty  of  neglect  in  allowing  the  slave 
to  be  employed  in  driving  a  wagon,  especially  when  it  is 
shown  that  the  defendant  well  knew  one  of  the  horses  was 
vicious,  unmanageable  and  dangerous.  He  illegally  diverted 
the  riave  from  the  employment  for  which  he  was  hired  (that 
of  an  ostler,)  to  the  more  dangerous  one  of  driving  a  wagon 
and  team.    The  law  of  bailment  was  cited  and  relied  on. 

S.  Where  a  slave  is  hired  as  an  ostler,  the  law  expressly 
forbids  that  he  shall  be  otherwise  employed ;  and,  if  any 
accident  happens,  the  hirer  is  responsible  for  neglect  and  for 
not  taking  the  proper  care  he  was  bound  to  do.  Story  on  Bidt' 
menls^  mrbo  Hvrmg,  t63,  section  39 ;  Lomiana  Code,  2681-S. 


Voorhiei  and  Swayze,  for  the  defendant. 

1.  The  defendant  ought  not  to  be  made  responsible  for  the 
loss  of  the  slave  Henry,  who  was  accidentally  killed.  He 
had  no  control  over  the  act  from  which  the  accident  resulted. 
On  the  contrary,  it  seems  that  he  expressly  forbade  the  slave 
Henry  from  driving  the  wagon  ;  but,  unfortunately,  the  order 
was  disregarded. 

2.  The  law  exacts  of  the  lessee  but  ordinary  diligence,  in 
the  preservation  of  the  property.  The  defendant,  in  this 
instance,  exercised  not  only  ordinary  but  extraordinary  dili- 
gence ;  and  it  is  clear,  that  he  could  not  have  prevented  the 
accident  had  he  used  all  the  diligence  which  a  prudent  man 
would  have  done  in  the  preservation  of  his  own  property. 
Hence,  no  liability  results.  Story  on  BaUment,  poget  263-4 
and  5 ;  Kanfs  Commentaries^  vol  2,  p.  456 ;  Jones  on  BaU- 
meniSi  p.  26,  90. 

3.  Admitting  that  the  defendant  permitted  the  slave  Henry 
to  drive  the  wagon  on  this  occasion,  yet  it  was  not  beyond 

3  VOL.    XVI. 


TATLOm 
AVORUS. 


AHDBUS. 
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WuTiBirDirr.  the  sphere  of  an  ostler  at  a  country  inn,  whose  services,  it 
September,  \Ho,  cannot  be  presumed,  were  lo  be  exclusively  confined  to  the 
TATLOB       care  of  the  horses. 

Morphtfy  J.y  delivered  the  opinion  of  the  court. 

This  is  a  claim  for  the  value  of  a  slave  alleged  to  have  been 
hired  to  defendant  as  an  ostler,  and  killed  while  employed  by 
the  defendant  to  drive  a  wagon,  a  service  said  to  be  difierent 
from  that  for  which  he  had  been  hired.  The  case  was  laid 
before  a  jury,  who  brought  in  a  verdict  for  the  plaintiff. 
After  an  unsuccessful  attempt  to  obtain  a  new  trial,  the 
defendant  appealed. 

The  evidence  shows  that  the  defendant,  who  is  a  tavern- 
keeper,  employed  plaintifTs  slave,  together  with  one  of  his 
own,  to  haul  wood  in  a  wagon  for  the  use  of  his  house ;  that 
one  of  his  horses  being  rather  skittish  and  vicious,  defendant 
(says  one  witness)  cautioned  the  boy  to  be  careful  of  him  ; 
another  witness  says  that  he  had  ordered  him  not  to  use  thia 
particular  horse.  After  taking  to  defendant's  house  two  or 
three  loads,  the  horses  ran  away  on  their  way  back  to  the 
woods  with  the  empty  wagon  ;  the  plaintiflf's  slave  fell  from 
the  horse  he  was  riding,  broke  his  leg,  and  died  shortly  after. 

There  is  no  testimony  that  the  boy  was  hired  as  an  oetler. 
The  defendant  admitted,  after  the  accident,  that  he  was  in 
his  employ  as  such  ;  this  admission  alone  would  prove  the 
use  defendant  made  of  the  boy  rather  than  any  agreement 
on  the  subject  with  his  master ;  but  it  is  coupled  with  the 
circumstance  that  on  a  previous  occasion,  the  defendant, 
before  using  the  slave  as  a  hack-driver,  asked  plaintiff's 
consent  to  do  so.  This  conduct  of  defendant  gives  strong 
countenance  to  the  averment  in  the  petition,  that  the  slave 
was  hired  expressly  as  an  ostler.  Admitting  such  to  be  the 
fact,  it  by  no  means  follows  that  the  hirer  was  not  to  exact 
from  the  slave  any  other  kind  of  service  whatever.  An  intel- 
ligent being  like,  a  slave,  cannot  be  assimilated  to  a  horse  or 
an  inanimate  object,  the  particular  uses  of  both,  which  are 
limited,  and  cannot  be  changed  without  materially  impairing 
their  value  or  utility.     A  race  horse,  for  instance,  would  lose 
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all  his  value  as  such,  were  he  to  be  put  to  the  plough  or  to  a  Wutibbi  Oiit. 
dray.  A  slave,  although  hired  as  possessing  a  particular  September,  tuo' 
talent,  is  expected  to  render  numberless  other  services,  espe-  tatloe 
cialiy  at  a  country  inn,  where  there  is  seldom  sufficient  ^xmvi. 
empioyment  for  his  particular  talent  or  trade.  These  other  i*||^  cootract 
services  or  uses  he  may  be  put  to,  cannot  in  any  way  detract  ^l^'JrttedMid 
from  his  value,  unless  from  their  nature  they  be  calculated  to  modifed  hj  the 
render  him  less  fit  for  his  principal  occupation  or  talent;  as  •od^enerai  un- 
for  instance,  if  a  seamstress,  hired  expressly  as  such,  was  for  a  J^J^'J*  ^ 
long  time  used  as  a  washerwoman  or  as  a  field  hand.  Coo-  eoaocry  where 
tracts  must  necessarily  be  modified  by  the  usages,  custom  •■!•  tUve  hired 
and  general  understanding  of  each  country  in  relation  to  ^^,^^Z^ 
them.  Who,  among  us,  would  think  himself  precluded  from  he  a«ed  alto  to 
using  a  slave,  hired  as  a  cook,  to  do  a  little  work  in  a  garden,  haai  pnmSoet 
or  from  sending  him  for  a  cart-load  of  wood  for  the  use  of  the  "**  '^^  ***  *^ 


kitchen  1  In  like  manner,  had  the  defendant  sent  the  plain- 
tiff's boy  for  a  load  of  hay  or  fodder  to  feed  his  horses,  his 
right  to  do  so  could  hardly  be  questioned,  and  the  accident 
might  have  happened  on  such  an  occasion  as  in  the  present 
instance.  If  two  or  three  hours  in  the  day  were  sufficient  to 
do  his  work  as  an  ostler,  at  defendant's  tavern,  was  it  contem- 
plated by  either  of  the  contracting  parties  that  the  boy  should 
remain  idle  the  balance  of  the  day  1  Certainly  not.  It  then 
remains  to  inquire  whether  the  service  of 'driving  a  wagon  g^  ,^^^^^  ^ 
be  a  dangerous  one,  calculated  to  lessen  the  value  of  plain-  >!•▼«  ^*  hi>«d 

-A.*      ■  1  -nf-i      ■         ■  «  1  .     •        MMOiUer  in  ft 

tin  8  slave  as  an  ostler.     Whether  bound  to  ask  permission  muiii  town,  aod 
or  not,  the  defendant  had  obtained  plaintiff's  permission  for  ^  \^  ^^^l 
his  slave  to  drive  a  hack.     It  is  difficult  to  believe  that  he  ^^^  •»•*  ^^ 
would  have  withheld  it  for  driving  a  wagon,*an  occupation  he  wm  Moiden- 
which  cannot  be  more  dangerous.     We  incline  to  think  it  jg^^   n^,  nJ 
much  less  dangerous ;  for  horses,  are  more  apt  to  run  away  "^"^  J2*!J2^ 
with  a  hack  than  with  a  heavy  wagon.     The  driving  of  a  m  hevinK  iMen 
hack  or  wagon  can  hardly  be  considered  as  foreign  to  the  o'remp^ed. 
business  of  an  ostler.     It  certainly  could  not  render  the  boy 
less  fit  for  it.     Upon  the  whole,  we  do  not  see  in^the  conduct 
of  the  defendant,  any  fault  or  neglect  that  should  make  him 
liable  for  a  loss  that  might  be  considered  as  purely  accidental. 
The  jury  gave  a  verdict  for  seven  hundred^doUars,  when  the 
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Wwnv  iiin.  value  of  the  boy  was  proved  to  be  fifteen  hundred  dollars ; 

s^fiembertiMO.  being  no  doubt  at  a  loss  to  reconcile  the  law,  as  stated  to 

them  with  their  sense  of  natural  justice,  they  split  the  differ- 
ence.   This  we  cannot  do. 


lOUDEAir 
WIXOIV. 


It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed ;  the 
verdict  set  aside,  and  that  there  be  judgment  for  the  defend- 
ant, with  costs  in  both  courts. 


FOREMAN  VS.   WIKOFF. 

APriAL    FROM   THE    COURT   OF    TUB    FIFTH    DISTRICT,   FOR   THE    PARISH  OF 
ST.  LANDRY,  THE   JUDGE  OF   THE   SIXTH   DISTRICT   PRBSIDIMQ. 

A  notice  to  the  endorser,  deposited  in  the  principal  poei-office  of  the 

parish,  bat  not  addressed  to  him  at  his  domicil  or  usual  place  of  rest- 

denoe,  Ave  miles  fh>m  which  there  b  another  post-office,  although  in 

the  same  parish,  it  intujfieierU. 

But*  where  it  is  shown  that  notice  reached  the  endorser  the  second  day 
after  protest,  who  lived  twenty  miles  from  the  place,  by  private  con- 
veyance of  the  notary,  it  is  sufficient  proof  of  diligence  and  notice  to 

bind  the  endorser. 

This  is  an  action  against  the  maker  and  endorser  of  a 
promissory  note.  It  was  signed  by  L.  DeKerlegand,  and 
made  payable  to  the  order  of  William  WikoflT,  who  endorsed 
it  in  blank.  The  note  was  protested  for  non-payment  at 
maturity,  and  the  notary  certifies  that  he  gave  notice,  on  the 
day  of  protest,  to  the  endorser,  by  putting  that  for  the 
defendant  in  the  post-office  in  the  town  of  Opelousas, 
addressed  to  him  in  the  parish  of  St.  Landry  ;  and  that  he 
sent  another  notice  to  his  residence  in  the  parish;  distant 
about  twenty  miles.  The  defendant  pleaded  a  general 
denial,  and  want  of  tegular  demand  and  protest,  and  legal 
notice. 
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UpoD  these  pleadings  and  issues,  the  cause  was  tried.  WMnwDnv. 
The  eridence  showed,  that  ihe  defendant  resided  twenty  y jj"*"'  *  tHO. 
miles  from  the  town  of  Opelousas,  where  the  notice  was 
deposited  in  post-office  on  the  day  of  protest;  and,  Ihatthera 
is  also  another  post-office  within  five  miles  of  his  residence, 
ail  in  the  same  parish  :  but  ihe  defendant  was  in  the  habit 
of  receiving  his  letters  and  papers  in  the  Opelousas  post- 
office.  A  witness  and  clerk  of  the  notary,  testified  that  he 
gave  another  notice  for  Wikoff,  the  day  after  praUUy  to  Dr. 
Cook,  to  be  delivered,  who,  in  his  presence,  gave  it  that  day 
to  defendant's  wife,  in  her  carriage  on  her  way  home,  for 
her  husband.  He  admits,  in  answer  to  interrogatories,  that 
be  received  it  next  day  after  it  had  been  delivered  to  his 
wife. 

Upon  this  evidence,  there  was  judgment  against  the 
defendant,  and  he  appealed. 

T.  H.  and  W.  B.  Lewis,  for  the  plaintiff,  insisted  that  the 
notice  was  regular,  and  sufficient  to  bind  the  endorser. 
They  prayed  the  affirmance  of  the  judgment. 

Spiane,  for  the  defendant,  insisted  that  the  notice  of  pro- 
test was  insufficient  to  bind  the  endorser.  Where  the  party 
lives  a  short  distance  from  a  poet-office,  notice  placed  in  it 
is  insufficient.  3  Martinj  Jf.  S.,  35;  6  Idm.,  508;  IS 
Louiriana  ReporU,  182 ;  14  Idem.,  398 ;  5  Idem.,  265 ;  8 
Idem.,  171. 

S.  Where  an  endorser  resides  in  the  country,  the  notice  of 
protest  pot  in  the  post-office  must  be  addressed  to  him  at  his 
usual  place  of  residence.   1  MareauU  Digat,  96. 

Swayze,  on  same  side,  argued  to  show  that  this  notice  was 
insufficient.  The  law  required  that  notice  should  be  de« 
posited  in  the  post^ffice  of  the  place  of  protest,  if  the 
endorser  resides  at  a  distance,  directed  to  the  nearest  post- 
office  to  his  residence.  Here,  it  was  directed  to  the  defendant 
in  the  parish  of  St  Landiy,  and  he  lived  twenty  miles  from 
the  place  of  protest.     There  was  another  post-office,  much 
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WvraurDiiT.  nearer,  and  within  five  miles  of  his  residence.    Such  notice 
^^^f*"^^^^^*  is  insufficient  and  irregular,  and  discharges  the  endorser. 
womnuM      6  JUarHn,  JV*.  S.^  139  ;  6  Idem.,  508 ;  5  Lomriana  JReporto, 
£63  ;  8  Idem.,  171. 

2.  The  certificate  of  the  notary  states  that,  ^he  sent 
another  notice  to  the  usual  residence  of  the  said  WikoflT,  ticJ^ 
This  is  too  vague  and  indefinite,  and  does  not,  of  itself, 
establish  the  fact  that  due  notice  was  given  to  the  endorser. 
3  Martin,  35. 

Simon,  J.,  delivered  the  opinion  of  the  court. 

Defendant,  Wikoif,  is  sued  as  endorser  of  a  promissory 
note ;  he  acknowledges  his  signature,  but  denies  ever  having 
received  any  legal  notice  of  protest.  Judgment  was  rendered 
against  him,  and  he  appealed. 

The  notary  in  his  certificate  states,  that  the  endorsers  (by 
names)  have  been  notified  of  the  protest  by  two  notices,  printed 
and  written,  signed  by  him,  sealed  and  folded  in  the  form  of 
letters,  dated  on  day  of  protest,  and  addressed  to  them  re- 
spectively, parish  of  St.  Landry,  which  he  deposited  in  the 
letter-box  of  the  post-office,  in  the  town  of  Opelousas ;  and, 
moreover,  that  he  sent  the  other  notices  to  the  usual  residence 
of  the  endorsers,  &c. ;  all  this  was  done  on  the  day  of  the 
protest. 

It  is  in  evidence  that  defendant  lives  twenty  miles  distant 
from  Opelousas ;  that  there  is  a  post-office  about  five  miles 
from  his  house;  that  he  has  been  in  the  habit  for  many 
years  of  receiving  his  letters  from  the  post-office  at  Opelousas, 
and  that  they  are  not  forwarded  nearer  his  residence.  It  is 
also  shown  by  a  witness,  that  the  notary  gave  him  a  letter 
for  defendant,  which  witness  gave  to  Dr.  Cook  next  day,  to 
be  delivered  to  said  defendant,  and  that  he  saw  Dr.  Cook  go 
up  to  the  carriage  to  give  it  to  Mrs.  WikoflT,  who  was  in  said 
carriage.  Dr.  Cook  says  he  handed  it  to  defendant's  wife, 
but  does  not  remember  if  it  was  on  the  same  day.  Defend- 
ant acknowledged  under  oath  that  he  had  received  the  notice 
by  the  hands  of  his  wife,  the  day  after  she  received  it. 


OF  THE  STATE  OF  LOUISIANA.  tS 


Had  the  notary  limited  the  exercise  of  his  duty  to  the  Wwrnji  Dnr. 
notice  which  he  deposited  in  the  poet-office  at  Opelousas,  it  September,  t9¥k 
is  clear  it  would  have  been  insufficient,  as  it  was  not  addressed 


to  the  defendant  at  his  domicil  or  usual  place  of  residence,  "^ 
five  miles  from  which  there  is  another  post-office.  1  Lou-  obstbm. 
isima  RepwU,  S92  ;  I  Maremfs  Digest,  96.  Although  it  is  eJd^SS^JJ^ 
in  evidence  that  he  has  been  for  many  years  in  the  habit  of  ■tedintheprin- 
receiving  his  letters  at  Opelousas,  and  that  they  are  not  for-  2^p«ririi,iNN 
warded  nearer  his  residence,  it  is  not  shown  that  he  ever  JJJ,^*|][iiJ5i^ 
gave  the  postmaster  any  instructions  to  that  effect.  eiioroiMnipiMe 

But,  on  the  other  hand,  we  think  there  is  proof  of  sufficient  miies  rnmi 
diligence,  from  the  fact  that  the  other  notice  reached  defend-  ^^ISJ^*^^  of- 
ant  the  second  day  after  that  of  the  protest.  The  notary  *j«.  •lUwot^Jn 
gave  it  to  the  witness  on  the  same  day  he  made  the  protest ;  utneujidaSi 
witness  handed  it  the  next  day,  through  Dr.  Cook,  to  Mrs.  itSK^wJ^hino! 
YfikofL  who  delivered  it  to  her  husband  the  day  after.   At  a  ^•J  re««h«i  the 

endoner  Uie  w» 

distance  of  twenty  miles,  it  can  hardly  be  expected  that  the  eood  day  sfter 
notice  could  have  reached  the  defendant  sooner,  even  by  mail,  i^l^d^  twcntj 
We  think,  therefore,  that  the  district  judge  did  not  err  in  ""«•  J^,  ^ 

'  ^  JO  place,  by  private 

rendering  judgment  against  him.  eonveyaoee    of 

■^  the  notary,  it  ia 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  of  diligence  and 
judgment  of  the  District  Court  be  affirmed,  with  costs.  t£l!mioncr!!''^ 


BRENT,  AGENT,  &C.  VS,   CHEEVERS. 

APPBAI.  rSOM    THB   OOUBT  OV    THJB    riWTB   DI8TBICT,  FOB  THB    FABISB   OV 
tr.   MABTIV,  THB  JUDQB   OF  THB   BBTBHTB   rBBBIPINO. 

A  jadgment  of  the  Probate  Court,  unappealed  from,  appointiog  the 
plaintiff  agent,  with  power  to  collect  the  debts  of  a  partnenhip  firm, 
ia  foil  aathority  for  him  to  sue  and  recover  all  accounts  and  debts  due 
the  firm. 

The  authority  of  a  judgment  of  court,  cannot  be  inquired  into  collateraUy. 

This  is  an  action  for  the  amount  of  certain  sales  of 
merchandize  to  the  defendant,  by  order  of  Cotirt  of  Probates. 


84  CASES  IN  THE  SUPREME  COURT 

WimBH  Oi«T.  The  plaintiff  alleges,  that  he  is  the  agent  and  administrator 
Septtmbet^  1840.  gf  the  late  commercial  firm  of  McLaughlin  &  Co.,  of  the 
r.  AsuT.  P&rish  of  St.  Martin,  and  that  the  defendant  is  indebted  to 
said  firm  in  the  sum  of  four  hundred  and  forty-two  dollars 
'  and  eighty-eight  cents,  for  goods  and  merchandize  sold  and 
delivered  to  him  ;  and  for  which  he  prays  judgment 

The  defendant  excepted  to  answering  the  petition,  on  the 
ground  that  Brent,  who  sues  as  agent,  does  not  show  any 
authority  or  power  to  sue  as  such,  and  has  not  filed  any  act 
or  power  of  attorney  by  which  he  was  created  agent ;  and 
that  he  is  not  agent  or  administrator  of  said  estate  or  firm. 
He  prays  that  the  suit  be  dismissed. 

The  plaintiff  produced  a  judgment  of  the  Probate  Court 
ordering  a  sale  of  the  property  belonging  to  the  late  firm  of 
McLaughlin  &  Co.,  and  appointing  him  the  agent  to  collect 
all  the  debts,  with  power  to  liquidate  all  the  concerns  of  said 
firm.  Thb  order  and  judgment  was  rendered  on  the  petition 
of  the  curator  of  Hugh  McLaughlin,  deceased,  late  one  of 
the  firm. 

The  district  judge  gave  judgment  for  the  defendant, 
sustaining  the  exceptions  and  dismissing  the  suit.  The 
plaintiff  appealed. 

Mwstf  for  the  plaintiff,  insisted  on  the  reversal  of  the 
judgment. 

1.  He  contended  that  the  court  erred  grossly  in  dismissing 
the  suit,  because  the  agency  of  the  plaintiff  is  established 
by  a  judgment  of  the  Court  of  Probates,  in  a  suit  to  which 
the  defendant  was  a  party,  and  which  is  unappealed  from  or 
set  aside,  for  any  of  the  causes  mentioned  in  the  556th  article 
of  the  Code  of  Practice. 

S.  The  account  on  which  the  suit  was  brought,  is  for 
goods  purchased  at  a  sale  made  by  order  of  the  Court  of 
Probates,  and  the  District  Court  has  no  right  to  examine  into 
their  judgment  collaterally,  but  only  on  appeal,  when  the 
case  is  within  their  jurisdiction. 

SJp/ane,  for  the  defendant,  urged  that  this  action  could  not 
be  maintained. 


1 

1 


OP  THE  STATE  OP  LOUISIANA.  «« 

1.  Becaase  the  judge  of  the  Coart  of  Probates  had  no  WwnmvDBT. 
power,  in  the  suit  of  ihe  curator  of  the  succession  of  a  Sepiem6er^tuo. 
deceased  partner  against  the  surviving  partners,  to  appoint 
an  agent  to  represent  the  surviving  partners  and  the  suc- 
cession of  the  deceased. 

2.  Defendant  is  one  of  the  surviving  partners  of  (ha  firm 
of  McLaughlin  Sl  Co.,  and  could  not  be  sued  until  the 
partnership  affairs  were  finally  settled. 

3.  The  plaintiff  had  no  power  to  sue.  as  administrator  or 
agent,  not  naving  been  legally  appointed  to  act  in  either  of 
those  capacities. 

Simon,  /.,  delivered  the  opinion  of  the  court. 

Plaintiff  sues  as  agent  of  a  late  commercial  firm,  whereof 
defendant  was  formerly  a  member,  and  seeks  to  recover  the 
amount  of  sundry  goods  and  wares  purchased  by  defendant, 
at  the  sale  of  the  property  of  the  firm  ;  which  sale,  in  conse- 
quence of  the  death  of  one  of  the  partners,  had  been  ordered 
by  the  Court  of  Probates.  Defendant  specially  denied  the 
plaintiff ^8  alleged  agency,  a^nd .  objected  answering  to  the 
merits.  The  district  judge  sustained  the  exceptions,  dis- 
missed the  suit,  and  gave  judgment  against  plaintiff  for  costs, 
from  which  judgment  this  appeal  has  been  taken. 

We  are  at  a  loss  to  conceive  how  the  judge  a  quo  could 
come  to  the  conclusion  that  plaintiff's  agency  was  not  suflS- 
ciently  established.  In  snpport  of  his  alleged  right  to  sue, 
they  prodticed  in  evidence  a  copy  of  a  judgment  of  the  Court 
of  Probates,  rendered  contradictorily  between  the  curator  of 
the  deceased  partner's  estate  and  the  other  members  of  the 
firm,  which  judgment,  after  ordering  the  sale  of  the  pro- 
perty of  the  partnership,  and  fixing  the  tero^s  thereof,  decrees 
further,  ol  ily^  request  and  by  consent  ofparUeSt  that  (he  plain- 
tiff in  this  suit  *^be  appointed  agent  to  collect  all  the  d^bts 
and  to  have  all  necessary  power  and  authority  to  liquidate 
the  concerns  of  the  firm."  This  judgment  stands  unapp^aJ/^d 
from  ;  the  time  for  appealing  had  expired  before  the  institu- 
tion of  this  suit,  and  there  is  no  pretense  that  it  has  ever 
been  set  aside  in  any  of  the  modes  pointed  out  by  law.    Thia 
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26  CASES  IN  THE  SUPREME  COURT 

WiRuvDisT.  court  has  repeatedly  held  that  such  judgment  cannot  be 
s^ff^mber^iMO.  inquired  into  collaterally,  and  we  are  of  opinion  that  the 

plaintiff  has  suflSciently  proven  his  right  to  sue,  as  agent,  and 
that  the  district  judge  erred  in  not  overruling  the  defendant's 
exceptions. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed  ;  that  the  defendant's  exceptions  be  overruled,  and 
that  this  case  be  remanded  for  further  proceedings,  the 
defendant  arid  appellee  paying  costs  in  this  court. 
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BARMAN  VS.   M^LELAND. 

APriAL   FftOM   TBI  OOUftT  Off  TBI    riFTB   OUTKICT,  FOR  TBI    rARMfl  OP 

•T.  LANDKT,  TBI  JUDGI  OV  TBI  SIZTB  PlinDIHO. 

An  ftction  for  a  diToroe,  bued  on  abandonment  of  the  husband,  cannot  be 
maintained,  nntil  a  decree  of  aeparation  of  bed  and  board  be  rendered 
two  years  previons  to  the  application  fbr  a  diyoree,  with  proof  of  aban- 
donment for  fi?e  years. 

The  admission  or  confession  of  the  husband,  that  he  lives  with  another 
woman,  in  a  foreign  country,  is  insufficient  evidence  to  authorise  a 
diyorce  and  to  dissolye  for  ever  the  bonds  of  matrimony. 

<The  mere  acknowledgment  of  the  truth  of  the  ftcts  alleged,  made  by  either 
of  the  parties,  eyen  in  an  authentic  act,  can  neyer  be  deemed  sufficient 
foundation  for  a  decree  of  separation  from  bed  and  board  i  a  JinrHori^  of  k 
diTorce. 

This  is  an  action  of  divorce.  The  plaintiff,  Lydia  Bar- 
man, alleges,  that  in  1828,  she  was  lawfully  married  to  the 
defendant,  James  W.  M'Leland,  and  that  they  lived  together 
until  18S0,  when  some  time  in  that  year  her  husband  left 
her  and  now  resides  in  Texas,  where  he  has  intermarried  with 
another  woman.  She  prays  for  a  divorce  dissolving  the  mar- 
riage. 


OP  THE  STATE  OP  LOUISIANA.  « 

There  was  a  curator  ad  hoe  appointed  to  represent  the  WmtuwDiw 
defendant,  who  pleaded  the  general  issue.  Stpiember,  iMo. 

The  evidence  showed  that  the  parties  had  not  lived  "^ 
together  since  18S2,  and  that  the  defendant  resided  in  Tex- 
as yand  had  been  absent  from  his  wife  four  or  five  years.  A 
letter  of  defendant,  written  from  Texas  to  one  of  his  brothers, 
in  September,  1838,  states,  that  he  has  a  wife  in  that  country, 
but  will  not  bring  her  to  see  his  relations,  **  as  her  company 
might  not  be  agreeable  to  them  all." 

The  judge  presiding  was  of  opinion  the  evidence  was 
insufficient  to  authorize  a  divorce,  gave  judgment  dismissing 
the  suit.  After  an  unsuccessful  attempt  to  obtain  a  new 
trial,  the  plaintiff  appealed. 

Lmion  and  GarreUf  for  the  plaintiff. 
Mancj  contra. 

Simon  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  a  divorce.  The  petition  only  states  that 
defendant,  without  any  cause,  has  deserted  the  petitioner, 
and  resides  in  Texas,  where  he  has  intermarried  with  another 
woman.  A  curator  ad  hoe  was  appointed  to  represent  the 
absent  defendant ;  issue  was  joined,  and  after  hearing  the  evi- 
dence, the  district  judge  dismissed  the  action.  Prom  this 
judgment,  plaintiff  appealed. 

The  evidence  shows  that  the  defendant  has  been  absent 
for  four  or  five  years  in  Texas,  and  that  he  has  not  lived  with 
his  wife  since  18S2.  Plaintiff  produced  also  a  letter  of  the 
defendant  to  his  brother,  in  which  he  mentions  his  having  a 
wife  in  Texas,  and  in  which  he  says  that  he  will  come  and  ^  ^^^^^  i>^ 
spend  the  summer  with  his  mother,  but  that  he  will  not  bring  *  difone,  bMed 
his  wtfe  with  him,  as  her  company  would  not  be  agreeable,  of  the  hiubwid, 

A        A  euwot  be  main- 

ttC.  AC.  taioed,  ootil  a 

If  this  action  is  based  on  abandonment  on  the  part  of  the  ^^^  ^  "^^ 
husband,  it  cannot  be  maintained.  The  law  requires  certain  and  board  be 
formalities,  which  must  be  fulfilled,  a  decree  of  separation  of  yeanpreTiootto 
bed  and  board,  to  be  rendered  two  years  previous  to  the  appli-  }Jj  a*^^*JJJ52r 
cation  for  a  divorce,  and  the  proof  of  abandonment  for  the  withprooT  ofa- 
space  of  five  years.    MoreauU  Digesty  vol.  1 ,  page  4 1 2.  fi?e  jean. 


28  CASES  IN  THE  SUPREME  COURT 

WxrrxBirDxsT.      If  this  demand  is  founded  on  adultery,  we  think  the  evi- 
s^t^mbertiua.  dence  is  not  sufficient  to  support  it ;  as,  even  admitting  that 

a  charge  of  adultery  in  a  foreign  country,  could  be  made  the 


^*  basis  of  an  action  for  a  divorce  in  this  state,  the  only  proof 

The  admiwtoD  thereof  results  from  a  letter  of  the  defendant,  which  is  used 

or  coofetsion  of  here  as  an  admission  of  the  fact.     In  such  serious  matters, 

the  husband  that 

iieii?etvUhan-  the  law  requires  more  than  the  simple  confession  of  one  of 
m  foreign^oun-  ^^^  parties  to  dissolve  forever  the  bonds  of  matrimony 
try,  ii  iosaffi-  between  them :  facts  must  be  shown,  and  such  facts  as  will 

•lent     evidence  ,  '  .  '  , 

to  authorize  a  authorize  a  court  of  justice  to  declare  that  the  interference  of 
diitoife  forever  the  law  is  absolutely  necessary.  The  judgment  must  be 
Smo^.'**^™*'  rendered  "«i  grande  amnaissance  de  cause/*  as  Pothier  says ; 

and  the  mere  acknowledgment  of  the  truth  of  the  facts 
The  mere  ao-  alleged,  made  by  either  of  the  parties,  even  in  an  authentic 
of  ^^the  ^'Sviih.  act,  can  never  be  deemed  sufficient  to  be  the  foundation  of  a 
?ered*inade  by  ^^^^ree  of  separation  of  bed  and  board,  and  a  fortiori  of  a 
eiiher  of  the  divorce.  Pothier^  Control  de  Marriage^  vol  2,  Nos.  617  and 
an  aothentieaet  618.  Were  it  Otherwise,  it  would  be  easy  and  perhaps 
deemed^^^roffi^  sometimes  convenient  for  married  persons  to  become  separa- 
eieot  foundation  ted  Of  divorced  by  mutual  consent,  and  such  doctrine  would 

for     a     decree  .        . 

of  leparation  be  Very  mischievoub  in  its  consequences.  The  judge  a  quo 
b^ia^rUori  ^^^  "^^  err  in  rejecting  the  plaintiff's  demand. 

of  a  divorce. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed  with  costs. 


ARDEN  98.   SOILBAU. 

AtnAL  WKOU  THE  COUET  OF  THB    riVTH    DISTEIOT,  VOE  THE   PAEIIH  OV 
■T.  LANDRT,  THB  JUDOB   OF  THB  8IZTH   PEBSIDUTG. 

An  agent  may  poaseaa  for  hia  principal^  and  his  poawnioii  ia  aofficieiit 

to  mftintain  the  poaeaaory  action. 

This  is  a  possessory  action.     The  plaintiff  alleges  that  he 
is  owner,  has  the  lawful  possession  and  right  of  actual  pos- 


T.  H.  aDd  n^.  B.  Leiriif  for  the  plaintifil 

MoTH^  for  defendaot. 

Swum,  J.,  delivered  the  opiDioa  of  the  court.  • 
This  case  presents  no  question  of  aoy  importauce.  Th«< 
facts  of  possession,  necessary  to  maintain  this  action^  have 
been  clearly  and  satisfactorily  proven;  and  it  cannot  be 
doubted,  that  an  agent  may  posses?  for  his  principal,  par- 
ticularly when,  as  in  this  case,  he  has  been  specbUy 
appointed  for  that  purpose ;  qui  facU  per  oSiim,  foot  per  h. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  he  eiBrmed^  w|th  costs. 


OF  THE  STATE  OF  LOUISIAHA.  S9 

sesBioD,  of  a  certain  improvement  on  the  public  land  which  w»ma|lwsi 
he  had  purchased,  and  had  placed  one  Coe  thereon  to  occupy  s^tmhr^%$¥K 
said  improvement.    That  Coe  resided  on  it  until  a  few  days 
before  suit,  and  left  it.    That  he  went  to  rettde  there  him-- 
self,  but  found  the  defendant  in  possession,  who. refuses  to 
leave  the  premises,  and  claims  the  right  of  possession.    He    . 
prays  to  be  put  in  peaceable  possession,  and  allowed  daoiages 
for  the  illegal  acts  of  defendant. 

The  defendant  pleaded  a  general  denial,  and  denied 
specially  that  the  plaintiff  ever  had  possession  or  WM-  dis- 
possessed within  tlie  year  previous  to  suit. 

The  plaintiff  proved  he  had  bought  the  improvement  and . 
placed  Coe  on  the  place  to  keep  possession ;  that,  when  he 
heard  Coe  had  left  it,  witness  went  to  take  possession  fi^r 
plainti^  and    found  defendant  in  possession,    saying   he 
bought  it  from  Coe. 

There  was  judgmeut  for  the  plaintifl^   und   defeodam    . 
appealed. 


so  CASES  IN  THE  SUPREME  COURT 

WmtbehDist. 

Sepiember^XWk  CONNELLY  M.  CHEEVEE8. 

COSVBLLT 

.|^  APPCAL  VAOM  rum  OOVftT  OP  THE  PIPTB  DI8TAI0T,  POK    TBI    PAKIIH   OP 

OauTsBI.  11^.  MAftTllis  TH«  JUDGE  OP  THB  8IYBRTH  PftSUDIMO. 

The  sunriTUig  partner  cannot  sue  for  a  partnenhip  debt,  when  he  haa  not 
joined  the  representatiTee  of  the  deceased  partner,  or  haa  ahown  no 
anthoritj  aa  liquidator  of  the  partnenhip  afiairs. 

This  is  an  action  instituted  by  F.  Connelly,  who  sues  as 
surviving  partner  of  the  commercial  firm  of  P.  Connelly  & 
Son,  consisting  of  his  father  and  himself,  and  lately  trading 
under  that  style  in  New-Orleans.  The  suit  is  instituted  on 
two  promissory  notes,  signed  by  the  defendant  and  made 
payable  to  said  firm. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  firm  of  P.  Connelly  &  Son  had  failed,  made  a  cession  of 
their  property,  and  that  a  syndic  was  appointed,  who  alone 
was  authorized  to  collect  the  debts  of  the  firm. 

This  suit  had  been  at  issue  nearly  two  years,  and  when 
called  for  trial,  the  defendant  prayed  a  continuance,  to  aflford 
him  lime  to  obtain  the  papers  and  proceedings,  relating  to  the 
insolvedcy  of  the  plaintiff's  firm,  from  New-Orleans,  which 
his  former  counsel  informed  him  were  in  his  possession,  but 
having  removed  from  the  district,  he  had  not  time  to  procure 
them  in  season  for  the  trial.  It  appeared  that  at  a  former 
term,  a  continuance  had  been  granted. 

The  district  judge  overruled  the  application  for  a  conti- 
nuance, and  on  the  face  of  the  pleadings,  gave  judgment  for 
the  plaintifi^  and  the  defendant  appealed. 

JtfoTM,  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
judgment.  The  continuance  was  properly  refused  ;  ample 
time  was  given,  and  a  continuance  already  granted  to  pro- 
cure the  testimony  and  papers  required.  The  defendant 
was  guilty  of  lachesy  and  judgment  was  properly  given  against 
him. 


OP  THE  STATE  OF  LOUISIANA.  SI 

SplaUj  contra,  urged  the  impropriety  in  refusing  a  conti-  y^ 
nuance.    The  first  attorney  employed  had  poeseenon  of  all 
the  papers  and  had  removed  from  the  district ;  and  the  last 
one  had  not  been  put  in  possession  of  the  testinuNiy  neces- 
sary  to  try  the  case.    The  case  was  tried  without  testimony. 

MarHny  /.,  delivered  the  opinion  of  the  court. 

The  plainUflfsues,  as  surviving  partner,  on  two  promissory 
notes  given  by  the  defendant  to  the  firm.  The  latter  pleaded 
the  general  issue,  and  that  the  plaintiff  cannot  maintain  the 
action  because  the  firm  had  made  a  ceitio  banonoL 

The  plaintiff  had  judgment  and  the  defendant  appealed. 

There  is  a  bill  of  exception  taken  to  the  opinion  of  the 
court,  refusing  a  continuance  to  the  defendant.  The  con- 
elusion  to  which  we  have  come,  has  rendered  our  attention 
to  this  bill  of  exception  unnecessary. 

It  appears  to  us  that  the  action  is  not  maintainable.  In 
the  case  of  Crorier  vs.  Hodge^  3  Louiriana  Reporti^  85S,  this  The  iwiviaf 
court  held  that  **  a  partner,  as  suchy  has  no  right  (o  sue  for,  S^f^  /plut^ 
or  receive  the  debts  due  the  fbrtn^  after  the  death  of  a  co-part-  ''^'P  vE^ 
ner."  It  was  also  held  in  the  case  of  CviUr  vs.  CoehraK%^  IS  joined  the  i«. 
Louiriana  ReporUy  484,  that ''  on  a  dissolution  of  the  firm  by  !hr'''*£S|«^ 
the  death  of  a  partner,  the  surviving  partner  cannot  sue,  V^^^^*  ^  ^^ 
without  joining  the  representatives  of  the  deceased.^  The  tboritj  m  liquid 
plaintiff  in  this  case  has  not  brought  his  suit  in  such  a  form  J!!SSf^C!^ 
as  to  entitle  him  to  recover. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
and  that  there  be  judgment  against  the  plaintiff  as  in  case  of 
non-suit,  with  costs  in  both  courts. 
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Septmba^t  IMO.  M^CASKEN  V9.   SMITH. 


letiMrnxm 


» 


JkrrikL  moM  th«  oovkt  or  ram  wim  distiict,  roK  the  paeibh  ov 

'it;  IkAAT,  TBI  JUDOI  OF  TH£  BUTH  PEMIDINa. 

•  •  * 

Where  a  workman,  hj  the  Job,  demands  more  than  ii  authorized  by  hie 
eontiaet,  and,  on  being  refneed,  learee  hie  work  uncompleted,  the 
cdVeiM  party  iltaay  immediately  employ  other  workmen  to  complete 

'  the  job,  and  the  former  cannot  recover,  even  if' he  retuma  and  after- 
warda  offiua  t<i  peribrm  the  wdrk. 

A  wdrikman  riiould  be  remunerated  for  hia  labor,  but  mnat,  on  hia  part, 

'  obmply  atriody  with  hia  contract. 

This  is  an  actioa  to  recover  the  sum  of  six  hundred 
doHars,  for  plastering  the  defendant's  house,  according  to  a 
written  agreement  between  them.  The  plaintiff  alleges, 
that  he  bad  nearly  finished  plastering  the  house,  when, 
without  any  just  cause,  he  was  discharged  by  the  defendant ; 
but,  that  he  has  offered  to  finish  said  work  in  a  workman- 
like manner,  as  agreed  on,  but  that  the  defendant  refuses 
to  permit  him.  He  prays  judgment  for  the  entire  sum 
agreed  on. 

The  defendant  pleads  a  general  denial,  and  avers  that  he 
was  not  bound  to  pay  the  plaintiff  as  the  work  progressed, 
but  only  on  its  completion.  That  he,  however,  paid  him 
one  hundred  dollars  in  cash,  and  that  he  afterwards  refused 
to.  go  on  with  the  work,  or  allow  any  other  person  to  com- 
^te  it,  unless  the  defendant  would  give  him  his  notes. 
Defendant  hired  other  men  to  do  the  balance  of  the  work, 
which  cost  him  five  hundred  dollars,  and  he  considered  the 
contract  between  them  at  an  end.  He  pleads  these  two 
sums,  amounting  to  six  hundred  dollars,  in  compensation  ; 
and  also  produced  an  account  for  negro  hire  in  assisting 
plaintiff,  and  for  board,  &c.,  amounting  to  five  hundred  and 
five  dollars,  for  which  he  prays  judgment  in  reconvention. 

The  evidence  sustained  the  defendant's  defence  as  regards 
the  conduct  of  the  plaintiff  in  quitting  the  work  and  leaving 
it  unfinished.  Part,  only,  of  the  accounts  set  up  in  the 
answer,  were  proved. 
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There  was  judgment  however,  Jn  favor  of  the  platniiflT  wamRxDifT. 
for  one  hundred  and  twenty  dollarct,  and  the  defendant  September,  \uo. 
appealed.  "^  — ' 

Gibbon,  for  the  plaintiflT,  submitted  the  case. 

Dwight,  for  defendani,  explained  the  contract  between 
plaintiflf  and  defendant,  and  showed  its  violation  on  the  part 
of  the  former,  and  urged  that  the  defendant  recover  his 
demand  set  up  in  reconvention. 

Sinum  /.,  delivered  the  opinion  of  the  court. 

Plaintiff  claims  six  hundred  dollars,  as  the  amount  of  a 
contract  for  work  to  be  done  to  defendant's  house.  He 
alleges,  that  although  the  work  was  not  entirely  finished,  he 
is  en:iiled  to  the  whole  amount  of  his  contract,  because  the 
defendant  dismissed  him  without  any  just  or  legal  cause. 

Defendant  pleads  several  matters  in  avoidance,  and  avers 
that  he  did  not  dismiss  the  plaintiflf;  that  said  plamtiflF^ 
having  violated  his  contract  by  requiring  defendant  to  pay 
him  the  whole  amount  to  be  due  on  the  completion  of  the 
work,  before  the  same  was  finished,  or  to  give  him  his  note 
for  it,  he,  defendant,  refused.  Whereupon,  plaintiff  aban- 
doned his  work,  and  declared  that  he  would  not  go  on  to 
complete  it  and  fulfil  his  contract ;  that  defendant,  consider- 
ing the  contract  at  an  end,  employed  other  workmen  to  finish 
the  work.  He  further  pleads  payment  of  one  hundred  and 
ninety  dollars,  claims  compensation  for  the  hire  of  negroes, 
and  for  what  he  has  been  obliged  to  pay  to  other  workmen 
to  complete  the  work,  and  prays  that  plaintiff's  claim  be 
rejected. 

The  District  Court  gave  judgment  in  plaintiff's  favor  for 
one  hundred  and  twenty  dollnrs,  and  the  defendant  appealed. 

The  contract  shows  that  payment  for  the  work  was  to  be 
made  as  it  progressed,  if  required,  and  the  balance  when 
finished.  i 

It  appears,  from  the  evidence,  that  plaintiff  began  to  work 
in  Pebruary.  On  the  24lh  of  May  following,  he  signed  a 
receipt  for  one  hundred  and  ninety  dollars.     About  the  time 

5  VOL.    XVI. 
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WsmuiDiBT.  he  signed  the  receipt,  plaintiff  told  defendant  that  he  would 
^^P^^"*^*  ^^'  not  go  on  with  the  work  unless  defendant  would  give  him 
M'cAftKxir      his  note  for  the  work  which  was  to  be  done.   This  defendant 
%mE,       refused-    Plaintiff  then   went  to  Prankh'n  ;    and  when  he 
returned,  he  said  he  would  go  on  with  the  work,  but  defend- 
ant replied  that  as  he  had  broken  his  contract,  he  did  not 
want  him  to  finish  the  work.     Defendant  employed  another 
workman.     Plaintiff  did  not  work  any  more,  and  what  he 
had  done  was  about  one-half  of  the  contract.     Defendant 
paid  upwards  of  three  hundred  dollars  to  the  other  workman 
to  finish  the  work.     The  evidence  shows,  also,  that  plaintiff 
had  employed  three  of  defendant's  negroes  during  the  time 
he  worked  for  him.     Their  hire  is  valued  at  one  dollar  and 
fifty  cents  per  day.     One  of  them  worked  for  two  weeks, 
and  the  two  others  for  about  two  months. 

We  are  satisfied,  from  the  facts  of  the  case,  that  if  the 
plaintiff  did  not  complete  his  contract,  it  was  owing  to  his 
own  fault.  He  had  no  right,  under  said  contract,  to  demand 
payment  for  the  work  to  be  done.  It  was  to  be  paid  for  as 
it  progressed,  and  the  balance  when  finished.  He  asked 
defendant  one  hundred  dollars,  which  defendant  did  not 
Where     a  refuse ;  and  when  he  notified  defendant  that  he  would  not 

jT''"^deroUdt  8f^  P^  ^*^*^  ^^^  work,  and  went  to  Franklin,  we  believe 
more  than  !•  aa-  defendant  was  then  authorized  to  employ  another  workman, 

thorized  by  his        ■  i  ••       •  .,     , 

eoptract,and  on  ^s  Me  was  not  obliged  to  Wait  until  plaintiff  thought  proper  to 
i!^"ft  hi7wo*^k  "^®^"'""  '  ^f  *•*»»»  plaintiff  cannot  complain,  as  his  unreasonable 
aS^*'^****  ^^  pretensions  were,  from  the  evidence,  the  only  cause  of  the  dif- 
mar  immtdi-  ficulty.  It  is  Certainly  just  that  workmen  should  be  renume- 
Slhe^r  woAmeJ  ^^^^^  ^^^  ^^eir  labor,  and  that  they  should  be  protected  against 
|?br"Sir  Ihe  ^^®  ^^^  ^^^^^  ^^  injustice  of  their  employers,  but  on  the  other 
fbpiier  eannot  hand,  they  should  comply  strictly  with  their  contracts ;  and 
hT  mliroV^and  ^^  ^^^  present  case,  we  are  not  ready  to  say  that  defend- 
?fpSJir  a"  *"^  ^^^  ^""^  ^^  ^"'*"^''  ^^  ^'^«  ^«P"<^e  of  an  individual, 
a'  workman  ^*^^.'  regardless  of  his  obligations,  showed  himself  determined 
■boold  b? rem*- ^o  violate  his  contract.     The  principles  established  by  this 

Klju^'muit  ^""'^  ^"  ^^^  ^^^  ^f  H^^  vs.  MarsK  H  Lauidana  ReparU, 
""f  "rtn^r  wUh  ^^^'  ^oul^J*  >n  our  opinion,  be  applicable  to  this  case. 
WsconiraJ.'''        With  this  view  of  the  question,  and  as  the  defendant  has 
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only  prayed  thai  the  plaintiff's  demand  be  rejected,  we  think  WBrrcBxDisT. 
the  District  Court  erred  in  allowing  him  one  hundred  and  ^"*^'''  ^^*^- 
twenty  dollars.     The  defendant  paid  plaintiff  one  hundred        mius» 
and  ninety  dollars ;  the  hire  of  his  slaves  amounted  to  more  „,  cEnnou. 
than  one  hundred  and  ten  dollars,  only  one-half  of  the  work 
was  done  when  plaintiff  declined  to  goon  with  his  contract, 
and  defendant  having  been  obliged  to  employ  another  person, 
had  to  pay  him  upwards  of  three  hundred  dollars,  thus  he  was 
fully  compensated  for  the  work  he  had  done.     On  the  whole, 
we  are  unable  to  discover  how  the  judge  a  quo  could  give 
judgment  in  favor  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed, and  that  ours  be  for  the  defendant  with  costs  in  both 
court& 


MILES  Vi,  HIS  CREDITORS. 

kirmUs   PftOM  THB  OOUET  OP  TUK   FJrTH     DISTEIOT,   T0&  THB   PAEISH   OV 
ST.   LAHDET,  TBI  JUDGE   OF  TBB   BBVENTH   FEBilDING. 

In  E  eontett  between  the  vendor  and  Tendee,  where  the  latter  has  had  the 
ueeandeDJojment  of  the  property  mortgaged,  he  cannot  demand  inte- 
rest on  the  price  he  hai  paid,  in  ease  he  giFce  it  op  under  the  mortgage. 

So,  in  a  contest  between  two  creditors,  of  the  proceeds  of  mortgaged  pro- 
perty in  the  hands  of  a  syndic,  to  be  allowed  their  respective  claims,  the 
▼endee  who  had  paid  part  of  the  price,  was  in  possession  and  had  the 
use,  bat  gave  np  the  property,  cannot  claim  inierett^  which  is  satisfied 
by  the  ose  and  enjoyment  of  the  property. 

This  case  arises  on  the  opposition  of  Catharine  McDonald, 
wife  of  the  ceding  debtor,  and  separated  in  property  from  him, 
to  the  proceeding  of  the  syndic,  in  allowing  one  John  L.  Daniel 
the  return  of  a  certain  sum  of  money,  which  he  had  ad- 
vanced on  the  price  of  a  house  and  lot,  purchased  by  him  of 
Miles,  but  to  which  the  latter  was  unable  to  make  him  a  title. 
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Wiamsr  Disr.      The  opponent's  soil  for  a  separalion  of  properly,  was  cu- 
S^itember,  1840.  nfmlaCcd  wilh  the  insolvent  proceedings,  to  determine  her 

rights  contradictorily  with   the  creditors,  and   ascertain  the 


V9. 


■19  cttBBiTOBB.  Amount  due  to  her. 


Miles  had  purchased  a  house  and  lot  in  Opelousas,  from  B. 
Vanhille,for  two  thousand  five  hundred  dollars,  which  he  sold 
by  private  act  to  Daniel,  who  bound  himself  to  pay  the  balance 
due  Vanhille,  and  to  give  Miles  seventeen  hundred  and  fifty 
dollars;  the  latter  obligating  himself  to  make  a  complete 
unencumbered  title  to  the  same,  within  six  months.  Before 
the  expiration  of  this  time.  Miles  made  a  cession  of  his 
property.  In  the  mean  time,  Daniel  had  occupied  the  house 
and  lot,  and  made  some  improvements,  and  paid  to  Vanhille 
fourteen  hundred  and  thirty  dollars,  on  the  original  price,  and 
was  subrogated  to  Vanhille's  right  against  Miles,  for  this 
amount. 

The  district  judge  allowed  Daniel  six  hundred  dollars,  fur 
his  improvement,  and  placed  him  as  a  mortgaged  creditor, 
for  this  sum,  and  the  sum  of  fourteen  hundred  and  thirty  dol- 
lars, which  he  paid  to  Vanhille,  with  10  percent^  interest^  on 
the  latter  sum. 

It  was  the  interest,  which  was  opposed  by  the  wife  of  the 
ceding  debtor;  she  having  a  mortgage  on  all  his  property,  for 
the  reimbursement  of  her  claim  and  judgment.  From  this 
part  of  the  judgment  she  appealed. 

VowhieSy  for  the  plaintiff  and  opposing  creditor.  The  judg- 
ment of  the  inferior  court  should  be  reversed,  for  allowing 
interest,  as  regards  the  issue  between  the  plaintiflfand  Daniel. 
He  had  contracted  to  pay  the  amount  of  the  claims  due  by 
Miles  to  Vanhille,  which  was  in  the  nature  of  a  condition 
precedent ;  and  in  paying  them,  he  did  but  pay  a  part  of  the 
price  he  was  to  give,  which  formed  part  of  the  consideration 
of  the  transfer  from  Miles. 

2,  He  was  in  possession  of  the  property,  which  formed  the 
consideration  of  the  demand,  under  a  contract  of  sale,  and 
when  he  paid  these  installments,  due  by  Miles  to  Vanhille, 
th«  qualities  of  debtor  and  creditor  were  united  in  him,  and 
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the  demand  was  extinguished  by  confusion.  Limnmia  Code,  w 
oris.  2437,2431,2214. 

S.  Daniel  was  immediately  put  in  possesmon  of  the  piXK 
perty,  and  in  the  use  and  enjoyment  of  it ;  and  the  fruits  and 
revenues  were  received  by  him,  which  should  compensate, 
and  be  more  than  equivalent  for  the  interest  on  the  price,  or 
any  part  thereof.  He  should,  either  have  been  made  to  pay 
for  the  fruits  and  revenues,  or  his  claim  for  interest  should 
have  been  disallowed.  Lamsiana  Code,  art.  2895.  3  Loiii- 
sioM  Reports,  393. 

4.  The  position  of  the  parties  here,  are  similar  to  that  of 
parties  to  a  vetUi  A  remer€,  when  the  holder  of  the  property 
enjoys  the  fruits  and  revenues,  and  the  vendor  enjoys  the 
price,  free  from  interest ;  the  fruits  and  revenues,  being  con- 
sidered equivalent  to  interest  Pattenon  vs.  Bonner,  14  Lom» 
eiana  Rq)orte,2SS.  Pothier,  contrat  devenU,  Nos»416,  417, 
418, 419.    4  Kene$  CommaUariee,  72-3. 

T.  H.  Lewis,  for  the  appellee,  Daniel. 

Simon,  J.,  delivered  the  opinion  of  the  court. 

On  the  27th  of  October,  1835,  Miles  purchased  of  B. 
Vanhille,  a  house  and  lot  in  Opelousas,  for  two  thousand 
five  hundred  dollars ;  ten  hundred  and  six ty-t wo  dollars  were 
paid  in  cash,  and  the  balance  was  made  payable,  one-half 
on  the  Ist  of  October,  1836,  and  the  other  half,  on  the 
1st  of  March,  1837,  with  ten  percent,  interest,  on  each  pay- 
ment from  maturity ;  mortgage  reserved  in  favor  of  vendor. 
On  the  29(h  of  March,  1836,  Miles  made  a  contract  with 
Daniel,  whereby  he  bound  himself,  within  six  months  from 
date,  to  make  a  good  and  valid  transfer  to  the  latter,  of  the 
louse  and  lot  in  question,  free  from  all  liens,  &c.,  except 
he  mortgage  of  Vanhille;  in  consideration  of  which,  Daniel 
obligated  himself  to  pay  the  balance  due  to  Vanhille  by  Miles, 
and  to  pay  the  latter  the  further  sum  of  seventeen  hundred 
and  fifty  dollars,  whenever  Miles  should  make  him  a  valid 
and  unencumbered  title  to  the  property.  Daniel,  a  few  days 
\fterward8»  took  possession  of  the  property,  and  was  in  posses- 
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Wsmu  Oirr.  Bion  of  it  in  April,  1836.  In  consequeoce  of  this  last  coDtract, 
S^rtmber^  184a  Daniel  paid  Yanhille  the  amount  of  the  two  instalments,  and 
„,^  on  the  23d  of  March,  1837,  obtained  from  the  latter,  a  con- 
«^  ventional  subrogation  to  all  his  rights  of  mortgage.    It  is  to 

be  remarked,  that  the  six  months  had  expired  before  the 
installments  became  due,  and  Miles  had  not,  within  the  time 
specified,  made  any  transfer  of  the  property  to  Daniel,  in  Com- 
pliance with  his  contract.  In  the  mean  while,  Daniel  contin- 
ued in  possession  of  the  property  for  some  time,  and  after- 
wards rented  it  to  another  person.  In  May,  1836,  Miles  sued 
his  creditors,  a  syndic  was  appointed,  and  in  November  follow- 
ing, his  wife  having  sued  '  him  for  a  separation  of  property, 
the  liquidation  of  her  rights  was  cumulated  with  the  suit  for 
a  surrender,  and  her  said  rights  were  subsequently  settled, 
contradictorily  with  her  husband's  creditors,  in  the  judgment 
appealed  from. 

It  is  contended  by  Daniel  that,  by  virtue  of  his  convention- 
al subrogation,  he  is  entitled  to  recover  interest,  at  ten  per 
cent,  on  the  sum  of  fourteen  hundred  and  thirty-eight  dollars, 
by  him  paid  to  Yanhille,  from  the  maturity  of  the  installments. 

On  the  other  hand,  the  plaintiff  avers,  that  Daniel  having 
enjoyed  the  use  and  revenues  of  the  property,  represented  in 
part  by  the  sum  due  him,  has  no  right  to  chum  interest;  and 
as  she  has  to  exercise  her  action  of  mortgage  on  said  property, 
she  insists  on  DauiePs  obtaining  strictly  what  may  be  due 
him  out  of  the  price  thereof,  and  no  more  ;  considering  that 
the  balance  of  said  price  is  to  go  to  the  satisfaction  of  her 
claims. 

The  court  below,  as  far  as  regards  the  issue  between  these 
two  persons,  gave  judgment  in  favor  of  Daniel,  for  the  amount 
of  the  payment  made  to  Yanhille,  with  ten  per  cent,  inter- 
est, from  the  maturity  of  the  installments,  &c.,  and  ordered 
the  property  to  be  sold,  to  satisfy  the  mortgage  and  privileged 
claims  of  both  parties.  From  this  judgment,  allowing  mter" 
esty  the  plaintiff  appealed. 

We  are  not  ready  to  decide,  that  Daniel  is  entitled  to  have 
the  benefit  of  both  the  interest  on  the  amount  by  him  paid 
to  Yanhille,  and  of  the  use,  enjoyment  or  rent  of  the  property, 
to  the  prejudice  of  the  plaintiff.     In  whatever  light  we  con- 
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mler  the  contract  between  him  and  Miles,  it  is  immaterial  (o  wvms  Uirr. 
(be  determination  of  this  question ;  said  contract  was  the  on-  September,  %9¥k 
ly  cause  or  origin  of  his  possession  ;  and  when  he  obtained         mLst 
the  conventional  subrogation  from  Yanhiile,  he  was  not  igno-  nscanirms. 
rant  that  Miles  having  made  a  surrender  of  his  property  to 
his  creditors,  in  which  the  property  in  question  was  included, 
he  could  no  longer  make  him  a  good  and  valid  transfer  of  if, 
free  from  all  liens  and  encumbrances,  as  Miles  had  obligated 
himself  to  do,  within  six  months;  nay,  the  six  months  had 
expired  before  the  installments  became  due ;  and  as  the  con- 
tract was  perhaps  then  at  an  end,  it  would  have  been  easy  for 
Daniel  to  withdraw  from  the  property,  and  to  make  his  con- 
tract  with  Yanhille  entirely  independent  and  distinct  from 
his  original  contract  with  Miles.     If,  on  the  contrary,  Daniel 
intended  to  maintain  his  first  contract,  although  he  was  aware 
that  the  property  could  no  longer  be  transferred  to  him,  free 
from  liens  and  encumbrances,  and  particularly  from  the  plain- 
tiff's legal  mortgage,  or  in  other  words,  if  he  considered  him- 
self the  vendee  of  the  properly,  under  Miles'  promise  of  sale, 
there  was  no  necessity  for  a  conventional  subrogation,  as  a 
legal  one  would  have  been  sufficient  to  protect  him  in  not 
paying  to  Miles'  syndic  more  than  the  seventeen  hundred  and 
fifty  dollars  he  had  agreed  to  pay.     However  it  is,  the  parties 
stand  before  the  court,  as  Miles'  mortgaged  creditors,  their 
rights  are  to  be  determined  as  in  a  eoncursa,  and  if  s(^  it  is  a 
well  recognized  rule,  that  in  a  contest  between  the  creditors 
of  an  insolvent,  relative  to  the  justice  of  their  claims,  they 
are  all  plaintiffs  and  defendants,  and  each  may  dispute  the  |^\JeeStbev«w 
claim  of  the  other,  not  only  in  relation  to  the  validity  and  dor  andYendee^ 
preference  of  their  respective  rights  between  each  other,  but  i^^i  ^^^  n^  ^^ 
also  upon  any  legal  ground  which  the  debtor  himself  could  ^^^^^1^ 
have  used  to  defeat  their  claims.     In  this  case,  had  the  con-  '"''^^S'K^*^ 
lest  existed  between  Daniel  as  creditor  and  Miles  as  debtor,  interest  oa  tb^ 
there  is  very  little  doubt,  but  that  the  latter  could  have  sue-  ^  in^^ 
cessfttlly  resisted  the  demand  of  interest,  on  the  reconvene  •«  erietion  uo- 
tional  plea  of  use  and  enjoyment  of  the  property  mortgaged  ;  gai^ 
nay,  he  might  perhaps  have  obtained  a  reduction  of  the  prin- 
cipal.   Why  not  so  the  plaiotifli;  who  is  particularly  interest- 
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WimciiH  DitT.  ed  in  reducing  Daniel's  claim,  and  for  whose  exclusive  bene- 
SepienAer,  1840.  fi(  (he  reconveniional  plea  can  only  now  be  used]  We  think 
juLn        the  district  judge  erred,  in  allowing  Daniel  the  interest  by  hitn 
HUGBDrroBs.  claimed,  on  the  amount  paid  to  Yanhille. 

So,  in  a  eon-  It  IS,  therefore,  ordered,  adjudged  and  decreed,  thatthe  judg- 
i^ditoiif  of  \h2  m«nt  of  the  District  Court,  so  far  as  it  relates  to  the  interest 
M^'^'ro^'^'^*  claimed  by  Daniel,  on  the  sum  by  him  paid  to  Vanhille,  be 
mtiie  handt  o^  annulled,  avoided  and  reversed  :  that  said  Daniel  do  recover 
•Hawed Uieir re-  Only  (exclusivo  of  his  Other  claims,)  the  principal,  out  of  the 
ttSTTendee^who  P*^'^®  ^^  ^^^  property  ordered  to  be  sold,  to  satisfy  his  and 
had  paid  a' part  plaintiff's  claims,  and,  that  said  judgment,  in  all  its  other 
in    pMKaidon,  parts,  be  affirmed ;  the  appellee  paying  costs  in  this  court* 

and  liad  llie  uset, 

hot  gave  ap  the 

property,  cannot 

Maim     hUer^i  /  . 

which  is  Mtitfied  ^^ss=^  s 

by   the  ate  and 

eiyojment  of  the 

property. 


THIBODEAUX'S    HEIRS   V9.    THIBODEAUX. 


APPEAL   PROll   TBI   COURT  OP   PR0BATK8   POK   THB   PARI8H  OP  8T.  LANDRT. 

In  aettling  a  commanity  between  a  sarviving  partner  and  the  heirs  of  the 
deceased,  reference  most  be  had  particularly  to  the  situation  of  the  afiain 
of  the  community  at  the  time  of  its  dissolution.  No  evidence  will  be  re- 
ceived of  the  amount  of  property  in  possession,  after  the  dissolution  of  the 
community,  except  at  the  time  ;  nor  at  the  time  of  the  second  marriage  of 
the  surviving  partner. 

This  is  an  action  by  (he  legitimate  heirs  of  the  deceased 
wife  of  the  defendant,  in  right  of  their  mother,  in  which  they 
claim  an  amount,  say  fifteen  hundred  dollars,  alleged  to  be 
part  of  the  community  property  existing  between  their  late  mo- 
ther, and  the  defendant,  their  father,  as  her  half  of  the  commu- 
nity existing  at  her  death.  They  allege,  that  at  the  death  oi 
their  mother,  there  was  no  inventory  taken,  and  that  the  de« 
fendant  has  since  intermarried  with  another  woman,  and 
refuses  to  settle  with  them  ;  and  that  he  estimates  his  sepa- 
rate property  which  he  brings  into  the  second  marriage  at 
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three  thousand  dollars.      They  insist   that  the  eslimated  WmnwrnrnDofr, 
amount  is  not  ihe  real  one  ;  ihal  there  was  community  pro-  8tptem6er^ lUO, 
perty  at  the  death  of  (heir  mother,  iheir  half  of  which  was  «ibo»kacx^ 
worth  at  least   fifteen  hundred  dollars.     They  pray  that  a        '^^ 
settlement  take  place,  and  that  ihe  defendant  be  condemned 
to  pay  over  whatever  amount  be  ascertained  to  be  actually 
due. 

The  defendant  pleaded  u  general  denial,  and  averred  that, 
in  1831,  he  intermarried  with  the  plaintiff's  mother,  all  of 
whom,  except  the  youngest,  were  born  out  of  wedlock.  Thai 
he  brought  into  marriage  five  thousand  dollars,  and  their  mo» 
iher  nothing,  either  at  the  time  or  during  marriage.  That 
during  marriage,  there  were  no  acquests  and  gains,  but,  oo 
ihe  contrary,  losses;  and  the  deceased  left  no  property. 
That  on  his  second  marriage,  in  1836,  he  brought  in  property 
valued  at  three  thousand  dollars;  and  that,  whatever  may 
have  been  the  actual  value,  it  was  all  his  separate  property* 
He  prays  that  the  plaintiff's  demand  be  rejected. 

There  were  several  witnesses  examined  touching  the  amount 
and  character  of  defendant's  property  during  the  marriage,  and 
at  the  beginning  of  second.  The  judge  of  probates  was  of 
opinion  the  plaintiffs  showed  no  community  properly  existing 
during  the  first,  or  beginning  of  the  second  marriage.  There 
was  judgment  for  the  defendant,  and  the  plaintiffs  appealed. 

Unton,  for  the  plaintiffs. 

L  The  plaintiffs,  the  ofl^pring  of  defendant's  first  marriage, 
having  been  legitimated  by  a  subsequent  marriage,  have  the 
same  rights  as  if  born  during  marriage.  Louisiana  Code,  artU 
cfe219. 

£.  The  court  below  erred  in  permitting  the  defendant  to 
contradict,  by  evidence,  his  marriage  contract  with  his  se* 
cond  wife.  It  is  a  notarial  instrument,  and  Ihe  recital  and 
acknowledgment  that  he  brought  so  much  to  the  second 
marriage,  was  binding  upon  him  in  favgr  of  the  heirs  of  the 
first.  Lofuiiiaina  Code^  orttcbs  2233-4 ;  SlarkUcn 
voLS^p.  1020. 

6  VOL.    XVI. 
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TUBODKAUX'tt 


TnaODBAUX. 


WssTimsDisT.      Voarhiesy  for  ihe  defendant,  said  there  was  no  evidence  in 
September,  \M0,  t^^  record  explaining  or  contradicting  the  marriage  contract 

with  the  second  wife  of  the  defendant.     It  was  the  plaintiflb 
who  attempted  to  introduce  it,  but  it  was  properly  rejected. 

2.  The  only  question  at  issue  i8,  the  amount  of  the  com- 
munity property.  It  is  shown,  tliat  community  commenced 
with  the  marriage,  and  terminated  with  its  dissolution ;  con- 
sequently, it  was  only  competent  for  the  plaintiffs  to  show  the 
property  owned,  by  either  of  the  parties,  at  the  time  it  was 
contracted,  that  received  while  it  continued,  and  that  exist- 
ing when  it  was  dissolved  by  the  death  of  the  wife.  Lotcm- 
ana  Code,  2869-70;  7  Louisiana  Reports,  221;  9  Idem.,  538  ; 
10  Idem.,  25  ;  8  Martin,  119-20-21. 

Simon,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit,  is  the  settlement  of  the  community 
alleged  to  have  existed  between  the  defendant  and  the  plain- 
tiflfs'  mother,  and  the  recovery  of  whatever  sum  may  be  found 
to  be  due  said  plaintiffs  in  right  of  their  said  mother.  The 
petition  does  not  specify  any  particular  property  belonging  to 
the  community,  and  the  plaintiffs'  claim  appears  to  be  predica- 
ted solely  on  an  acknowledgment  made  by  defendant  in  his 
marriage  contract  with  his  second  wife,  that  his  estate  consists 
in  sundry  property  estimated  at  three  thousand  dollars. 

Defendant  avers  in  his  answer,  that  when  he  contracted 
marriage  with  plaintiffs'  mother,  he  had  properly  to  the 
amount  of  five  thousand  dollars;  that  his  first  wife  brought 
nothing  into  the  marriage,  nor  did  she  receive  any  kind  of 
property  during  said  marriage,  either  by  inheritance,  dona- 
tion, or  otherwise.  He  further  states,  that  far  from  there  be- 
ing any  acquests  and  gains,  his  own  estate  had  diminished  in 
quantity  and  value,  so  that,  at  the  time  of  the  dissolution  of 
the  marriage,  there  being  no  property  in  community,  there 
was  no  necessity  for  any  inventory. 

On  the  trial  the  plaintiffs  attempted  to  show,  by  witnesses 
the  amount  of  property  which  the  defendant  had  at  Che  time 
of  his  second  marriage,  and  the  evidence  having  been  objected 
to,  was  rejected  by  the  court.     In  settling  a  community  be- 


OF  THE  STATE  OF  LOUISIANA.  4S 

t ween  a  surviving  partner,  and  the  heirs  of  the  deceased,  it  is  Wmtsmx  Ui«t. 
clear  that  reference  must  be  had  particularly  to  the  situation  Siftember,  IS40. 
of  the  affairs  of  the  community,  at  the  lime  of  its  dissolution  ;  iai»o»BAUk'k 
and  between  husband  and  wife,  ahhough  the  effects,  recipro-  ■*>■* 
cally  possessed  by  them  at  the  dissolution  of  the  marriage,  are  tdbouavx. 
presumed  to  belong  to  the  community,  yet  this  presumption  In  aHtiiD^ 
must  yield  to  proof  of  the  contrary  ;  Louisiana  Code,  articU  t^^^r^MrviT* 
2S74.  In  order  to  arrive  at  this  proof,  and  to  a  fair  settlement  |jj|  £J|I5l*^^ 
of  the  rights  of  tlie  parties  to  the  community,  it  is  necessary  ^'^•'■•*^»  J[J^ 
to  consider,  Isi,  the  property  which  the  spouses  bad  at  the  putieuiariy  lo 
time  of  their  marriage  :  2d,  That  Which  they  received  or  ac-  J*  SSt*  ofAe 
quired  during  the  marriage;  and  3d,  The  property  and  effects  •oin»««Hjr  at 
which  they  reciprocally  owned  and  possessed  at  its  dissolution.  diMoiaiion.  N« 
7  Lomaana  ReporU,  221.  IVe  are  unable  to  perceive  what  ^cei?!S  Ir  the 
weight  the  evidence  of  the  amount  of  property,  which  the  •«»«"n5  ^  P«- 
sarvivor  possessed  at  the  time  of  his  second  marriage  or  at  non,  aAer  the 
any  other  subsequent  period,  can  have  on  the  decision  of  this  eoromunhy.  e»- 
cause :  if  his  estate  had  increased  since  the  deaih  of  his  first  "^"f  ^  *?!1' 

'  nor  at  the  time 

wife,  her  heirs  cannot  set  up  any  claim  to  it  under  the  well  or  the   ■eeond 
known  rule  of  law,  that  the  community  ceases  by  the  decease  JJISTJiilllS^  ^"^ 
of  one  of  the  partners.    The  evidence  was  certainly  irrelevant,  '^''- 
and  the  court  below  did  not  err  in  refusing  to  permit  its  intro- 
duction. 

On  the  merits,  we  are  satisfied  that  the  evidence  fully  jus- 
tifies the  defendant  in  his  position  ;  that  there  was  no  neces- 
sity for  an  inventory  ;  the  whole  of  the  property  he  possessed 
was  his;  there  were  no  acquests  and  gains;  nay,  it  is  even 
ahown  that  he  was  worth  four  hundred  dollars  less  at  the 
lime  of  the  deaili  of  liis  first  wife,  than  he  was  when  he  mar- 
ried her,  and  the  pliiintiffd  have  adduced  no  proof  to  the  con« 
trary. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  aflSrmed,  with  costs* 
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Wnmar  Dnr. 

XlXFXB^  HUBS 


BUL1CK. 


16 
122 


16L    44i 
1121 


Kemper's  heirs  vs.  hulick. 

ArrSAL   FROM   TUB  COUET  OF  THB  FIFTH  DISTRICT,  FOR  TBS  PAKIBH   OF    ST. 

MARY,  JUDGE   LEWIS   FEESIDINO. 

The  allegation  of  ownership  is  necessary  in  a  possessory  action,  in  order  to 
show  the  capacity  in  which  the  party  claims  possession  of  the  property. 

Where  the  prayer  of  the  petition  shows  it  to  be  exclnsiTely  a  possessory 
action,  the  defendant  by  setting  up  title,  cannot  torn  it  into  a  petitory 
one. 

This  is  a  possessory  action,  in  which  the  plaintiffs  claim 
the  possession  of  a  negro  man  named  Stephen,  which  I  hey 
allege,  they  and  iheir  ancestor,  Nathan  Kemper,  had  been  a 
long  while  in  the  quiet  and  peaceable  possession,  say,  fifteen 
years  ;  until  the  defendant,  without  their  knowledge  or  con- 
sent, about  the  9th  of  April,  1837,  inveigled  and  enticed  him 
away  from  their  lawful  possession,  and  still  retains  him. 
They  pray  that  the  defendant  be  required  to  deliver  up  said 
slave,  and  pay  them  five  hundred  dollars  in  damages. 

The  defendants  excepted  to  the  petition,  and  averred  that 
the  plaintiffs  had,  on  or  about  the  ISih  April,  1837,  instituted 
a  petitory  action  against  her,  for  the  slave  Stephen,  and 
afterwards  dismissed  it ;  whereby  they  are  prohibited  from 
bringing  a  possessory  action. 

The  case  was  tried  on  this  exception.  The  record  of  the 
former  suit  was  produced  in  evidence.  The  petition  al- 
leges that  **i\\e  slave  Stephen  was  the  property  of  Nathan 
Kemper,  their  deceased  ancestor,  and  after  his  death,  contin- 
ued to  be  the  property  of,  and  m  possession  of  petitioners,  imtil 
the  9ih  April,  1837,  when  one  Eliza  Hulick,  inveigled 
said  slave  from  the  plantation,  &c."  They  pray  that  *' Eliza 
Hulick  be  adjudged  to  deliver  up  the  possession  of  the  slave 
Stephen,  &c.;  and  for  general  relief /* 

The  defendant  joined  issue,  and  avowed  that  said  slave 
never  was  the  property  of  Nathan  Kemper  deceased,  or  of  the 
plaintiffs,  but  that  l\^r  deceased  husband,  William  Kemper, 
was  the  true  owner  for  many  years,  and  up  to  his  death,- and 
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hewasmlierited byhismioor 8oo,ber child, of  wliomsbeta  tbe  WbrshsDist. 
(utrir.  That  said  slave  was  in  ihc  possession  of  her  deceased  ^^'^"^'•^^^ 
husband  at  his  death,  and  has  continued  in  her  possession  KuraK^ii  hbus 
ever  since.     She  prays  that  the  plainlifls*  suit  be  dismissed.  avucs. 

The  plaintifls  voluntarily  dismissed  this  suit  the  same  year, 
and  have  since  instituted  the  present  one. 

The  district  judge  gave  judgment  sustaining  the  exception, 
and  the  plainiiiTs  appealed. 

jSjpZane,  for  the  plaintiffs. 

CfibbonSy  for  the  defendant,  insisted  that  the  plaintiffs  set  up 
title  to  the  slave,  which,  coupled  with  the  prayer  for  general 
relief,  would  sustain  a  petitory  action.  This  being  the  case, 
they  must  confine  themselves  to  this  action.     It  being  the  ^' 

higher  or  greater  one,  the  lesser  or  possessory  action  was 
merged  in  it.  The  judgment  sustaining  the  exception  was^ 
therefore,  proper. 

Jlforph/j  /.,  delivered  the  opinion  of  the  court. 

This  is  a  possessory  action,  to  which  defendant  excepted,  on 
the  ground  that  plaintiffs  had  heretofore  brought  a  petitory 
action  for  the  same  property,  which  they  had  discontinued. 
This  exception  having  prevailed,  the  plaintiffs  appealed. 

Our  only  inquiry  must  be,  as  to  the  nature  of  the  first  suit. 
If  it  was  a  petitory  one,  the  exception  was  properly  sustained. 
Code  of  Practice^  ariicle  54, 

On  examining  the  first  record,  we  cannot  view  it  in  any 
other  light  than  that  of  a  possessory  action.     After  setting 
forth  all  the  material  circumstances  required  by  tbe  Code  of 
Practice  in  possessory  actions,  the  petition  concludes  with  a 
prayer  that  defendant  be  decreed  to  deliver  up,  to  plaintiffs, 
the  possession  of  their  slave,  &c.     In  her  answer,  the  defen-  of>5iS2?*^ 
dant  sets  up  title.     We  have  been  at  a  loss  to  discover  what  Deeesauy  to  * 
circumstance  could  have  induced  the  judge  below  to  consider  UonTin'Stler'to 
the  first  suit  as  a  petitory  action,  unless  it  be  an  allegation  of  Jy ?„  ^olTlthc 
ownership,  to  be  found  in  the  body  of  the  petition.     But  this  \^^  .  •"•'"^ 
allegation  was  a  proper  one  m  a  possessory  action.     It  was  property. 
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WisTBssr  DiBT.  necessary  to  state  in  what  capacity  plaintiffs  bad  been  in  pos- 
September,  IS40  session  of  the  slavc,  when  disturbed.     Code  of  Practice^  orH' 
uMPu's  HEIRS  ^^  *''•     The  prayer  of  the  petitioner,  which  determines  the 
w.  character  of  the  action,  shows  this  one  to  have  been  exclu- 

Where    the  »'^®'y  possessory ;  and  the  defendant,  by  setting  up  title, 
pnjerofdiepe-  could  not  change  it  into  a  petitory  one.     Had  the  suit  pro- 

tition  shows  it  to  ,    .  .       ..        .  ,  V.    .  .  ii    ■  •  i 

be  eseiosiTeij  »  coeded  to  trial,  all  evidence  of  title  would  have  been  exclu- 
tioMh?7efcodI  d«d ;  because,  in  mere  actions,  recupermda  possessumU,  the 
ant  by  setting  up  ^^^  ^f  possession  alone,  is  at  issue. 

title,  eannot  turn  * 

it  into  a  petitorj 

^*^'  It  is,  therefore,  ordered,  that  the  judgment  of  the  court  below 

be  annulled,  avoided  and  reversed,  and  it  is  further  ordered, 
that  the  exception  to  plaintiffs'  action  be  overruled,  and  the 
case  remanded  to  be  proceeded  in  according  to  law,  the  defend- 
ant and  appellee  paying  costs  in  both  courts. 


OB 


OILLET    ET   AL.   V8.    THEALL. 

A»SAL  VIOX  TBI  GOUBT  OV  TBS  nrTH  HZSTUCT,  lOB  THB  rAMIMM  W  IiAVARTTB, 

TBI  JUIWE  or  TBE  SXXTB  niBSIDIire. 

Where  eottoo  is  shipped  to  diy  good  merehants  with  instraotions  to  be  sold  on 
the  levee,  if  ten  and  a  half  cents  per  pound  oould  be  had,  and  if  not,  to  store 
it,  and  the  consignees  immediately  employ  a  broker  to  ssrople  it,  bat  not 
finding  a  buyer  it  is  stored  and  soon  after  de&inyed  byJSre :  MM,  that  the  eon- 
signees  are  nal  Uables  although  it  is  admitted  the  market  priee  at  the  time,  of 
the  arrival  of  the  eotton,  vas  twelve  and  a  half  cents  per  pound. 

The  oonaigneea  being  dry  good  merchanta,  are  eonudered  a«  having  nmd 
•affioient  diligence  by  forthwith  employing  a  cotton  broker  to  efieet  a 
sale. 

This  is  an  action  on  two  promissory  notes  of  the  defendant, 
and  a  merchants'  account.  The  latter  admitted  the  execu- 
tion of  his  notes,  and  the  account  was  proved.  He,  however, 
averred  that  he  had  sent  to  the  plaintiffs  in  New-Orleans 


•SLUT  «r  Aft. 
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six  bales  of  collon,  worth  four  handred  ddlars,  which  they  ixmrnmihwr. 
had  failed  to  place  to  his  credit,  and  which  he  prayed  might  September,  itko. 
be  allowed. 

The  evidence  showed  that,  on  shipping  the  cotton,  the  de- 
fendant  wrote  to  the  plaintiffs  to  **  receive  it,  and  when  sold  to 
place  the  proceeds  to  his  credit.  As  I  gave  ten  cents  for  it 
here,  sajs  he,  it  must  bring  ten  and  a  half  cents  at  least  in 
New-Orleans.  If  it  will  not  sell  for  that  price  on  the  levee, 
have  it  stored  until  I  give  further  instructions  or  come  to 
town.  Tour  young  man  told  me  you  were  shipping  cotton  to 
France,  and  probably  it  would  be  to  your  interest  to  take  it 
at  that  price,  as  the  quality  is  very  good." 

A  broker  was  employed  to  dispose  of  the  cotton,  who  sam* 
pled  it  to  be  sold  on  account  of  the  plaintiffs,  but  a  sale  not 
being  effected  on  the  levee  it  was  stored,  and  soon  afterwards 
burnt.  It  was  admitted,  that  at  the  lime  this  cotton  arrived 
in  New-Orleans,  cotton  Was  selling  at  twelve  and  a  half  cents 
per  pound,  and  that  this  was  good  cotton  and  worth  that 
price.     The  bales  averaged  400  pounds  each. 

The  district  judge  allowed  the  set  off;  estimating  the  cot- 
ton at  ten  and  a  half  cents  per  pound,  and  400  pounds  to  the 
bale,  it  amouuted  to  two  hundred  and  fifty-two  dollars,  which 
was  deducted  from  the  plaintiflb'  demand,  and  judgment 
given  for  the  balancce,  from  which  the  plaintiffi  appealed. 


r,  for  the  plaintiffs,  insisted  on  the  reversal  of  the 
judgment. 

The  plaintifls  having  acted  as  his  attorney  or  agent,  and 
conformably  to  his  instructions,  are  not  responsible  for  the 
loss  of  the  cotton  which  was  destroyed  by  fire,  in  the  ware- 
house where  it  was  stored.  There  is  no  evidence  adduced 
by  the  defendant  that  the  price  limited  in  his  letter  could 
have  been  obtained  for  the  cotton  on  the  levee :  he  was 
bound  to  make  proof  of  the  fact ;  the  plaintiffs  could  not 
prove  a  negative.  It  is  only  for  his  unfaithfulness,  fault  or 
neglect,  that  the  agent  is  responsible.  CwU  Code^  articU 
297S. 


SSLLIT  KT  ▲!» 

tit. 
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WMTiBirlhni      The  procuration  was  gratuitous.     The  plaintiffa  were  dry 
September,  1840.  gQ^j^  and  not  commission  merchants.     The  cotton  was  sent 

to  them  to  be  sold,  without  charging  commission,  and  the 

«•  proceeds  to  be  applied  in  part  payment  of  their  account  sued 

"^"^       on.    Louirima  Code,  artkUs  2960  and  2972. 

T.  H.  Lewis,  contra,  urged  the  affirmance  of  the  judg- 
ment.  There  was  no  opposition  to  the  plaintiffs*  demand. 
It  was  only  the  price  of  cotton  set  up  in  compensation  that 
was  disputed.  It  was  properly  allowed,  as  the  evidence  fully 
shows  the  plaintiffs  could  have  sold  the  cotton  for  the  sum 
at  .which  it  was  limited.  In  storing  the  cotton  ihey 
should  have  insured  it. 

Marphyt  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  on  two  promissory  notes,  and  on  an 
open  account  for  goods  and  merchandize  sold  to  the  defend- 
ant.   The  claim  is  not  disputed,  but  the  defendant  opposes 
as  an  off-set,  the  value  of  six  bales  of  cotton  forwarded  to  the 
plaintiffs  in  New-Orleans,  with  orders  to  sell  them  and  plac« 
Where  •otton  ^jie  proceeds  to  his  credit.     This  offset  having  been  allowed, 
MjppedtdjTT  ^^^  plaintiffs  appealed.    The  defendant,  in  a  letter  enclosing 
£SiUi*^o*K  «he  bill  of  lading  to  plaintiffs,  directed  them  to  obtain  at  least 
■old  on  the  le-  j^^  and  a  half  cents  per  pound  for  his  cotlon,  and  in  case  it 
half  eenu  per  would  not  sell  for  that  prico,  ou  the  levee,  to  have  il  siorea 
GSriilJnf^ii^  until  he  sliould  give  further  instructions,  or  come  to  town, 
to  itore  it;  and  There  is  an  admission  on  record  that  at  the  time  defendant's 

the     eonncQees  ■  «  >  ■  j 

immediate^em-  cotton  reached  the  city,  the  market  price  was  twelve  and  a 
MmpTe  k,  ^bu°  half  cents  per  pound  ;  and  that  this  cotton,  which  was  of  good 

K^erkuiored  V^^^'^^V^  was  worth  that  price. 

and  Booo  after      The  evidence  shows  that,  upon  the  arrival  of  the  cotton, 

SS^rt*^  one  George  Heno,  was  employed  by  plaintiffs  to  sample  it,  in 

VS^SabU  a^  ®^^®^  ^^  ®^^^  *^  >  ^^^  ^^^^*  "^^  having  been  sold  on  the  levee, 
though  it  it  ad-  the  cotton  was  stored  in  a  ware-bouse,  wherein,  shortly  after, 
^  price  at  that  it  was  destroyed  by  fire.  To  escape  the  operation  of  the  well 
^ohhe^^I^'  known  rule  ''res  perit  donmo,'*  the  defendant  contends  that 
was  twelve  aod  the  loss  of  this  coLton  must  be  borne  by  plaintiffs,  because 
^oqmL  .  they  have  neglected  to  sell  it  on  the  levee  pursuant  to  his 
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orders  ;  that  being  authorized  to  sell  at  ten  and  a  half  cents  WwTiRHDirr. 
per  pound  they  could  have  easily  disposed  of  it,  and  that,  at  Sefaember,  i84o. 
all  events,  they  have  failed  to  show  any  exertion  or  diligence.  ====== 

To  this  the  plaintiffs  answer,  that  having  employed  a  broker  tw. 

to  attend  to  the  sale,  they  have  done  all  that  could  rea-       "■*«•'• 
sonably  be  expected  of  them ;  and  that  if  he  has  not  succeeded 
in  selling,  the  fault  is  not  theirs.     The  high  price  of  the 
market  might  well  raise  the  presumption  that  a  sale  could 
have  been  effected  on  the  levee,  at  the  price  fixed  by  defend- 
ant ;  but  from  the  fact  of  no  purchaser  having  been  imme-  Theeomimeet 
diatel y  procured,  it  does  not  follow  as  a  necessary  conse-  ^*^k  dry  goods 
quence  that  the  plamtiffs  did  actually  neglect  or  disobey  the  eonsiderai     •■ 
defendant's  instructions.     The  plaintiffs  were  dry  goods,  not  serem  diUmM 
commission,  merchants ;  and  we  think  they  showed  sufficient  t>r  .  forthwith 

-.,.  .       ^      .      .  1  It  tv         •       employ  ingioot- 

diligence  by  forthwith  engaging  a  cotton  broker  to  enact  the  ion  broker  to  cf- 
sale.  Their  interest  as  well  as  ibe  broker's  was  to  sell,  had  ^«®^*'*'^ 
any  offer  been  made  during  the  limited  time  the  property  or 
merchandize  is  suffered  by  the  city  ordinances  to  incumber 
the  levee.  The  cotton  was  destroyed  after  it  had  been  stored 
pursuant  to  the  defendant's  order  ;  and  it  is  not  shown  that 
plaintiff's  were  guilty  of  any  fault  or  neglect  in  not  selling 
it  before.  They  pursued,  for  their  principal,  the  course  they 
would  have  followed  for  themselve?,  had  the  cotton  been 
theirs.  Upon  the  whole,  we  are  of  opinion  that  the  offset 
was  improperly  allowed. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed;  and  proceeding 
to  give  such  judgment;  as,  in  our  opinion,  ought  to  have 
been  rendered  below  :  We  adjudge  and  decree,  that  the 
plaintiffs  do  recover  of  the  defendant  eleven  hundred  and  fifty* 
four  dollars  and  ninety-one  cents,  with  legal  interest,  from 
judicial  demand,  on  nine  hundred  and  ihirty^four  dollars  and 
two  cents,  amount  of  the  two  notes  sued  on,  and  costs  in  both 
courts. 


VOL.    XVI. 
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Wmtbeh  Xhnr. 

September,  \%iO,  WALKER   ET   AL.   V$,   MARTOLO. 


W."  ^^    APPEAL   FROM   THE   COURT    OF   THE    FIFTH    DISTRICT,   FOR  THE   PARIIR   OF 
MARTOLO.  LAFAYETTE,  THE   JUDGE   OF  THB   SIXTH  PRESIDING. 


16      50'  __ 

112   861,         Where  the  appellant  fails  to  cause  citation  of  appeal  to  issue,  he  will  not 

be  entitled  to  relief  under  the  19th  section  of  the  act  of  March  20th,  1839, 

**  amending  the  Code  of  Practice ;"  but  in  such  cases  the  appeal  will  be 

dismissed. 

This  was  a  redhibitory  action,  in  which  there  was  a  verdict 
and  judgment  for  the  defendant.     The  plaintiff  appealed. 

The  appeal  was  granted  in  December,  1838,  returnable  to 
the  next  term  of  the  Supreme  Court,  at  Opelousas,  in  Sep- 
tember, 1839.  This  term  failed  and  the  record  was  not  filed 
until  September  term,  1840.  The  appeal  bond  was  dated 
September  llih,  1840.  It  did  not  appear  from  the  record 
that  any  citation  of  appeal  ever  issued. 

Jfevett,  for  the  defendant  and  appellee,  moved  to  dismiss 
the  appeal,  for  want  of  a  citation  of  appeal ;  and  also^  on  the 
ground  that  the  appeal  bond  was  not  given  within  the  lime 
required  by  law. 

Splancy  contra,  insisted  (hat  it  was  customary  to  waive 
citations  of  appeal,  among  the  members  of  the  bar  in  the  fifih 
district,  and  to  accept  service  on  the  record. 

2.  As  there  is  no  service  of  citation  accepted  in  this  case, 
the  appellant  should  be  allowed,  under  the  new  law,  a  con- 
tinuance and  lime  to  make  service  of  citation.  Session 
aeU  of  1839,  sec.  19,  page  162, 

Martifiy  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  appellants  having  failed  to  cause  citation 
lo  issue,  the  defendant  and  appellee  has  moved  for  I  he  dis- 
missal of  the  appeal. 

It  is  contended  that  by  the  act  of  1839,  section  19,  for  "any 
defect,  error  or  irregularity  in  the  citation  of  appeal  or  service 
thereof,*'  the  appellant  may  have  time  allowed  him  to  make 
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service,  and  that  this  case  should  be  continued  for  ihat  WsmnaUnr. 

purpose.  a^iembtr,  1840. 

This  is  a  widely  diflferent  case  from  that  contemplated  by 
the  act  of  the  legislature  relied  on.  Here  there  was  no 
citation  issued.  It  is  the  duty  of  the  appellant  to  see  that 
the  necessary  steps  are  taken  which  are  required  by  law  to 
bring  up  his  appeal  and  place  it  legally  before  this  court. 
Citation  is  the  ground  work,  and  without  it  no  proceedings 
can  be  had  on  the  appeal. 

It  isy  therefore,  ordered  that  this  appeal  be  dismissed,  with 

COSlSL 


DUPRS    V$,    8PLANB.  '  r6L~5T 

ATtKAIs   FROM  TfU   COURT    OF   TBS    riWTU    DISTRICT,  FOR   THB   PARISH   OF 
ST.    MARY,  THK   JUOOB   OF  THK   SIXTH    FRBSIDINO. 

An  anthority  to  an  sgent  or  attomej  at  law  to  collect  a  debt  does  not 
aothorixe  him  to  novate  it  or  enter  into  a  compromise. 

Bat  where  an  agent,  in  the  honest  exercise  of  his  judgment,  makes  an  un- 
authorized settlement  hy  receiying  part  of  the  debt  in  cash  and  the  note 
of  another  person  for  the  balance,  and  apprizes  his  principal,  the  latter 
must  disapprore  of  it  in  a  reasonable  time,  or  his  silence  will  be  con- 
sidered an  approval. 

The  principal  most  make  his  election.  He  cannot  hold  his  agent  liable, 
and  at  the  same  time  avail  himself  of  his  acts,  if  they  should  be 
advantageous. 

So  where  the  agent  had  a  note  to  collect,  and  not  being  able  to  get  all  in 
money,  and  fearing  the  insolvency  of  the  debtor,  took  a  note  on  another 
person  for  the  balance  which  was  not  paid,  but  of  which  he  advised  his 
principal,  who  made  no  objection  at  the  time :  Heid,  that  the  agent 
was  not  bound  for  the  loss. 

This  is  an  action  to  render  the  defendant  liable  as  agent, 
or  attorney  at  law,  for  the  balance  on  a  promissory  note  placed 
in  his  bands  for  collection. 
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WisTBRir  DitT.      The  plaintifT  alleges  ihal  in  October^  1830,  he  put  ia  the 
September,  \Mo.  defendant's  hands,  as  his  attorney  at  law,  for  collecUon,.a 
„p^g        note  on  one  J.  L.  Johnson,  for  six  hundred  and  forty  dollars, 
^*  bearing^  interest.     That  he  did  collect  said  note  in  1831,  fiom 

James  Plaisted,  Esq.,  the  agent  of  Johnson,  and  is  conse- 
quently bound  for  the  whole  amount  of  said  note  and  interest ; 
but  that  he  has  failed  to  pay  over  any  part  of  it  except  three 
hundred  dollars.  He  prays  judgment  for  the  balance  due 
thereon. 

The  defendant  admits  he  received  the  note  for  collection 
as  slated.  That  at  the  time  it  was  put  into  his  hands  John- 
son, the  maker  of  the  note,  was  dead  and  the  solvency  of  his 
estate  very  doubtful.  That  it  was  understood  that  he  was 
to  use  hils  best  efforts  to  secure  the  debt,  so  as  to  prevent  its 
loss.  That  in  accordance  with  what  he  considered  his  in- 
structions lie  made  an  arrangement  with  J.  Plaisted,  the 
attorney  and  agent  of  Johnson's  estate,  received  three 
hundred  dollars  in  cash  and  took  Levi  Foster's  note  for  four 
hundred  and  twenty-six  dollars,  bearing  interest  at  the  rate 
of  ten  per  cent,  per  annum,  who  was  llien  deemed  solvent, 
and  the  arrangement  considered  advantageous,  all  of  which 
was  forthwith  communicated  to  the  plaintiff,  who,  far  from 
objecting,  substantially  ratified  and  approved  it.  That  suit 
was  instituted  for  the  recovery  of  Foster's  note,  with  the 
knowledge  and  consent  of  the  plaintiff,  and  which  was  stay- 
ed by  injunction  ;  and  in  the  mean  time  Foster  .diecl,  and  his 
wife's  and  other  mortgaged  claims  swallowed  up  his  estate. 
He  farther  pleads  prescription  and  reconvenes  for  damages. 
Upon  these  pleadings  and  issues  the  cause  was  tried  by  the 
court. 

The  evidences  supported  the  facts  mainly  set  out  in  the 
pleadings. 

Plaisted,  with  whom  the  transaction  was  made,  and  agent  of 
Johnson's  estate,  believed  (hat  both  it  and  Foster  were  solvent 
at  the  time;  but  that  Foster  was  slow  in  payment,  and  he 
preferred  giving  "Foster's  note  in  discharge  of  the  balance 

against  Johnson's  estate  ;  not  having  yet  collected  money 
enough  to  pay  it. 
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There  was  abundant  testimony  to  show  that  Foster  was  Wasnu  Dut. 
in  possession  of  a  large  property  at  the  time  this  note  was  Slumber,  luo 
due,  and  for  a  year  or  two  afterwards ;  and  that  suit  was 
commenced,  which  was  stayed  by  injunction,  iis  trial  delayed, 
and  before  final  judgment  Foster  died.  His  estate  being 
encumbered  with  mortgaged  and  privileged  claims,  the 
amount  of  this  note  was  lost. 

The  transaction  was  made  in  1831,  and  a  correspondence 
kept  up  between  the  parlies  to  1834.  The  defendant  apprised 
the  plaintiff  of  what  he  had  done,  and  paid  over  the  three 
hundred  dollars  he  received  in  part  payment. 

In  the  last  letter,  dated  December  6ih,  1833,  the  defendant 
wrote  to  the  plaintiff  as  follows : 

*<Tour  esteemed  favor  of  the  22d  ultimo,  is  now  before 
me.  In  reply  I  have  to  say  as  respects  the  claims  of  Lawson, 
(in  whose  name  the  debt  now  sued  for  by  plaintiff,)  that  I 
have  not  as  yet  the  money.  Properly  has  been  seized  by 
the  sheriff  to  satisfy  the  claim,  but  not  yet  sold.  I  will  use 
every  endeavor  to  have  the  money  made  as  soon  as  possible. 
Johnson's  estate  is  insolvent,  and  I  secured  the  debt  by  get- 
ting Foster's  note.  I  have  done  every  thing  in  my  power  to 
collect  it,  so  you  must  not  think  hard  of  me  or  be  uneasy.** 

This  is  the  last  piece  of  evidence  in  the  record.  In  the 
year  following  this  last  letter,  Foster's  estate  having  proved 
insolvent,  the  plaintiff  instituted  this  suit  to  render  the  defend- 
ant responsible  for  the  balance  due  on  the  original  claims 
against  Johnson's  estate.  There  is  no  evidence  that  the 
plaintiff  ever  disapproved  or  disavowed  the  arrangement  made 
by  his  attorney,  until  the  failure  to  collect  Foster's  note. 
On  the  whole  evidence  of  the  case,  and  after  arguments  of 
counsel,  the  district  judge  gave  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed. 

Gibbowiy  for  the  plaintiff,  submitted  the  case. 

Faarhies  and  Sptane^  in  propria  persoruB^  contra. 
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Wm™«  DijT.      Morphy,  /.,  delivered  the  opinion  of  the  court. 
'      ^^^^  Plaintiflf  seeks  lo  recover  the  balance  of  a  note,  placed  for 

«••  collection  in  the  hands  of  defendant,  as  his  attorney  at  law ; 

An  authoritj  the  estate  of  the  drawer  of  this  note  being  at  that  time  unable 
•ttorney^Maw^  ^^  P^y  *^®  whole  amount,  and  defendant  entertaining  some 
tocoHeotadebt,  doubts  as  to  its  ultimate  solvency,  he  made  an  arrangennent 

cioei  not  author-       ...  ^ii..oi  ■  «AA«f  ••■ 

ise  him  to  no-  With  the  agent  of  the  heirs,  m  September,  1831 ;  he  received 
into  a  eompro^  ^'^'■®®  hundred  dollars  in  part  payment,  and  took  for  the  bal- 
">>"f*     ^  ance  the  note  of  one  Levi  Foster,  who  at  that  time  was  poe- 

But  wh^re  an  * 

agent,  in  the  sossed  of  a  large  amount  of  property  and  was  generally  con* 
ofhUjadgment!  ^idered  as  good  ;  some  time  after,  however,  he  died  and  his 
th^'^iMd"*  ^T'  ®^^*^®  ^*^  found  to  be  insolvent ;  proceedings  had  been  in- 
nent  by  reeeiv-  stituted  against  said  Foster,  and  every  exertion  made  by  de- 
deltineashand  fendant  to  Collect  the  amount  of  the  note,  which  has  never 
the     note    of  been  paid. 

another    penon  y 

for  the  baianee.  It  is  clear  that  a  power  to  an  agent  or  attorney  at  law,  to 
pin2pa"'^'the  coUect  a  debt  does  not  authorize  him  to  make  a  novation  or 

W~^™?«t'in  ^^  ^^^^^  *"^^  ^  compromise.  Louirima  Code^  artide  2966. 
a  reaionabie  But  it  is  equally  clear  that  when,  in  the  honest  exercise  of 
lenee  wiH  be  his  judgment,  an  agent  takes  upon  himself  to  make  an  un- 
approl^  *"  authorized  settlement,  believing  it  advantageous  to  his  prin- 
rhe  prineipal  ci pal,  and  apprises  him  of  it,  the  latter  is  bjund  to>expre3S 
eieetioo.  He  his  disapprobation  within  a  reasonable  time ;  if  he  con- 
a^rriabietand  ^i^ues  to  Correspond  with  his  agent  on  the  same  business, 
atthe  same  tirae  without  objecting  to  the  settlement  made  for  him,  he  must 

avail  hlmieir of  ,  ..    V»  •        •        i     ^     •  i 

hit  aets,  if  they  be  Considered  as  approvmg  it ;  had  the  agent  reserved  some 

tamua.  *^''*""  means  of  securing  himself  in  the  event  of  his  arrangement 

So,  where  the  being  rejected,  he  would  have  been  induced  to  neglect  them. 

agent  nad  a  note  o      j  '  e 

to  eollecc,  and  A  principal  must  on  such  occasions  make  his  election ;  he 
get  aiimmoo^  cannot  hold  his  agent  liable  for  his  unauthorized  acts,  and  at 
and  fearing  the  (be  same  time  seek  to  avail  himself  of  those  very  acts,  in  case 

inioiTenoT      of  •'  ' 

the  debtor  they  turn  out  to  be  advantageous.  In  the  present  instance, 
Mother  "person  ih^  letters  which  passed  between  the  parties  up  to  the  end  of 
!rwlh*wM**n^  *®''»  have  left  on  our  minds  the  impression  that  from  the 
paid,  but  of  beginning  plaintiflf  had  been  apprised  of  the  settlement  made 
Tised his prinei-  by  his  agent ;  he  received  the  three  hundred  dollars  collect- 
^eetloT^A^  ted  in  consequence  of  it,  and  far  from  repudiating  it  as  unau- 
that  the  agent  thorized,  we  find  him  in  one  of  his  letters  urging  defendant 
ior'thelots.  '^    io  collect  the  balance,  which  he  had  been  told  by  the  latter 
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waa  to  be  paid  as  soon  as  Poster's  crop  of  sug^r  would  be  Wmti«»  Dot. 
sold  ;  we  concur  entirely  in  the  view  taken  of  this  case  by  ^^—^>  t>^o* 
the  judge  of  the  inferior  court. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 


MTIK  ITAL. 


MARTIN   ET   AL  VS,    PATm    ET    AL. 

ArPKAL   F&OM   THE   COVKT  OF    THK   FIVTH   DISTRICT   FOR     TRB    PARIiB    OF 
I.AFATBTTK,   THR  JVDOR  OF  THE   SIXTH     PRXtlDINO. 

It  ifl  only  for  plantation«,  inclosed  and  sarrouodad  by  oUier  lands,  so  as  to 
loRTo  no  way  to  the  public  road,  that  the  right  of  passage,  or  of  way, 
oFor  tiie  lands  of  others,  is  established  by  law. 

The  right  of  passage,  over  the  land  of  others,  is  not  giren  as  a  matter  of 
conTenience,  bat  of  necessity  :  80,  where  there  is  room  to  go  round  the 
lands  of  a  neighbor,  the  right  of  passage  will  not  be  allowed  to  go  through, 
and  compel  the  latter  to  leave  a  lane. 

This  is  an  action,  by  sundry  citizens,  for  the  right  of  way, 
or  passage,  having  farms  in  the  Prairie  Sorel,  some  distance 
from  the  wood,  access  to  which  is  indispensable  to  them,  for 
the  purpose  of  getting  timber.  They  allege,  that  two  of  their 
neighbors,  (Ursin  Patin  and  Narcisse  Begnaud,)  reside  be- 
tween them  and  the  woods,  and  deny  them  the  right  of  way, 
to  pass  over  their  lands.  They  pray  that  the  defendants  be 
required  to  allow  them  a  direct  and  straight  way  through 
their  land,  with  liberty  to  pass  to  and  from  said  woods,  and 
to  bring  timber  for  the  use  of  their  farms. 

The  defendants  pleaded  the  general  issue,  and  expressly 
deny  that  the  plaintifis  have  any  claim  to  such  right  of  way, 
without  first  indemnifying  them,  and  paying  for  all  the  dam- 
ages they  may  sustain,  if  the  right  of  way  is  allowed. 

The  plaintiffs  showed,  by  evidence,  that  some  of  them 
lived  six  miles  from  the  woods,  and  have  no  fire-wood,  or  fenc- 
ing, except  as  they  get  it  from  this  wood.  That  they  have 
been  in  the  habit  of  bringing  timber  along  a  road  nearly  in 
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WssmnDitT.  a  direct  line,  for  the  use  of  their  farms.    This  road,  raD  in 
September^  i»4o.  part  between  the  lands  of  the  two  defendants,  and  the  last 

spring,  they  (defendants,)  interrupted  this  road,  by  connect- 
ing (heir  fences,  and  cutting  a  ditch  across,  thus  obstructing 
six  or  seven  arpents  in  length.  Each  of  them  had  a  sepa- 
rate fence,  along  this  part  of  the  road,  before ;  and  it  run  on 
the  property  of  both  defendants,  equally.  There  is  another 
road,  higher  up,  which  the  plaintifis  might  travel  to  these 
woods,  but  it  is  longer ;  runs  across  some  low  grounds,  and 
at  some  seasons  of  the  year,  it  is  impassable.  The  principal 
witness  for  the  plaintiffs,  supposes  one  hundred  dollars  would 
cover  all  the  damages  which  the  defendants  could  sustain, 
by  the  road  continuing  to  run  where  it  had  been,  when  shut 
up  by  them. 

The  district  judge  gave  judgment  requiring  the  defendants 
to  remove  the  obstructions  placed  by  them  across  the  road, 
within  thirty  days,  after  the  sum  of  fifty  dollars  was  tendered 
to  each  of  them,  by  the  sheriff,  and  to  give  to  the  plaintiflb, 
the  right  of  way  thereon.    The  defendants  appealed. 

VoorhieSf  for  the  plaintifis.  The  plaintiffs  claim  a  right  of 
passage  and  of  way,  on  the  estate  of  the  defendants.  They 
have  shown,  by  legal  evidence,  that  this  passage  is  absolute- 
ly necessary  for  them  to  procure  wood  and  timber  from  the 
Prairie  Sorel  wood  common,  for  the  use  and  working  of 
their  farms,  which  are  situated  at  a  considerable  distance. 
Lfndriana  Code^  arU.  660,  670,  696,  698  and  70S. 

Oroto  and  Leim,  for  defendants. 

Mwphy,  /.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  obtain  a  right  of  passage  and  of 
way  over  the  estates  of  the  defendants.  The  latter  resist 
this  pretension,  on  the  ground  that  the  plaintiffs  are  not  le- 
gally entitled  to  the  exercise  of  any  such  right. 
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An  examination  of  the  testimony  has  brought  us  to  the  WnTsuUm. 
conclusion,  that  the  defendants  are  justified,  by  law,  in  their  ^^^^''^''^' '**^' 
resbtance  to  the  claim  set  up  by  plaintifis.  mabtiv  n  aa. 

The  Lmtsiana  Code^  art.  695,  provides  that  ^*  the  proprietor,    jf^anrn  al, 
whose  estate  is  melosedy  and  uho  kat  no  wn/  to  thefubtic  roaif 
may  claim  the  right  of  passage,  on  the  estate  of  his  neigh- 
bors, for  the  cultivation  of  his  estate ;  but  he  is  bound  to  in- 
demnify them,  in  proportion  to  the  damage  he  may  occasion." 

Atide  696  says,  **  the  owner  of  the  estate,  which  is  sur^ 
rounded  by  other  lands,  has  no  right  to  exact  the  right  of  pas- 
sage, from  which  of  bis  neighbors  he  chooses.  The  passage 
shall  be  generally  taken  on  the  sidejwhere  the  distance  is  the 
shortest,  from  the  enclosed  estate  to  the  public  road/* 

The  evidence  shows,  that  the  farms  of  plaintiffs,  are  not 
ioclosed  and  surrounded  by  other  lands,  so  as  to  have  no  way 
to  (be  public  road.     It  is  only  for  lands  so  situated,  that  the  pianultiM/  in!^ 
right  of  passage  is  established  by  law.     A  road  across  the  jJlJSJedbJoUier 
lands  of  the  defendants,  would  appear  to  be  for  the  plaintiffs,  land*,  to  m  to 

-  •  •  ^  iT»i_      j»       le«?e  no  wtj  to 

a  matter  more  of  convenience  than  of  necessity.     The  dis-  the  puUie  md, 
tance  from  their  farms,  to  the  several  tracts  of  wood-land,  liltL'if  "f?*  Hr 

'  '  ptttnge    or    oi 

owned  by  them  in  the  Prairie  Sorely  would  be  shorter  through  ^>   om  Um 
defendants'  land,  than  around  it.     One  of  the  witnesses  says,  ettabUihed''  bj 
"that  there  is  another  road,  which  the  plaintiffs  might  travel  ^*' 
to  the  woods,  but  that  it  is  longer,  and  runs  across  some  low 
grounds,  so  that  in  the  winter  season  it  is  sometimes  impassa- 
ble."    Another  witness,  speaking  of  this  route,  says,  ^thai     xhe  right  of 
about  fifteen  or  twenty  arpents  longer,  would  take  persons  J*'?*?  ^J*' •H® 
roaod  the  pond,  which,  in  "inler.  mfkea  the  longer  r^d  im-  ^J^'l 
practicable  f  hence,  it  clearly  appears,  that  the  way  claimed  ™enoB  °  buT^of 
by  plaintiffs  would  be  more  commodious,  but  is  not  absolute-  J|llj,^"**5iere^^* 
ly  indispensable  to  them.     However  great  may  be  the  incon-  roomtogoroand 
venience  or  hardships,  resulting  to  them,  from  the  refusal  of  oeighbor,     the 
the  defendants,  to  allow  them  a  passage  through  their  pro-  "fn'not^''^! 
perty,  this  court  does  not  consider  itself  authorized  to  inter-  iowedtogothro> 
fere.     The  right  of  passage  should  be  restricted  in  its  exer-  Utter  tol^ve  • 
cise,  to  those  cases  coming  clearly  within  the  purview  of  the  ^*^' 
law. 

8  VOL.   XVI. 


68  CASES  IN  THE  SUPREME    COURT 

WnTKiwDuT.       It  18^  therefore,  ordered,  that  the  judgment  of  the  district 
S^dember^  1840.  court  be  annulled,  avoided  and  reversed,  and  that  ours  be  for 

the  defendants ;  the  costs  of  both  courts  to  be  paid  by  plain- 
tiffs and  appellees,  y 


LSSXRHB    AHD 
SDXOVBOOH 
V§, 
COOK. 


leseshe  and  edmoudson  vs.  cook. 

ArrxAL  rftOM  the  court  of  ths  rirrB  distiiot,  foa  thx  paaiui  of 

8T.  HART,  THR   JUDOR   OF  THR   SIXTH   FRRBIOIVO. 

Where  facton  or  commission  merchants  receive  a  general  power  to  seU,  firee 
of  all  limitations  as  to  price,  they  cannot  be  made  responsible,  for  any 
thing  they  may  have  done  afterwards,  with  a  good  intention. 

A  factor  who  acts  in  good  faith,  is  not  responsible  for  errors  of  judgment. 

The  circumstance  of  the  factor  being  a  creditor  of  the  shipper  or  consignor, 
«nd  the  necessity  of  advances  being  covered,  will  not  justify  R  wle  below 
the  limited  price. 

Interest  will  be  allowed  on  an  open  account,  from  another  state,  where  a 
statute  of  that  state  is  in  evidence,  authorizing  it  and  fixing  the  rate. 

This  is  an  action  on  a  factor's  or  commission  merchant's 
account,  for  advances  in  money,  and  acceptances  on  a  con- 
signment of  sugar.  The  plaintiff, after  selling  the  defendant's 
sugar  under  full  powers,  to  get  the  best  price  they  could,  and 
allowing  all  credits,  claim  a  balance  of  two  thousand  and 
sixty-eight  dollars  and  forty-one  cents .  These  transactions 
took  place  in  Mobile,  in  the  state  of  Alabama  ;  and  interest 
is  claimed,  at  the  rate  of  seven  per  cent.,  according  to  the 
laws  of  that  stale.  They  pray  judgment  for  the  amount  of 
their  demand. 

The  defendant  pleaded  a  general  denial,  and  averred  that, 
the  plaintiffs  received  from  him,  a  large  consignment  of  sugar 
(forty-one  hogsheads  and  two  barrels,)  of  the  best  quality, 
which  they  bound  themselves  to  sell  for  the  highest  price  the 
Mobile  market  would  afford,  during  the  spring  and  summer 


OP  THE  STATE  OF  LOUISIANA.  59 

of  1886.     Bat  said  agents  neglecting  their  duty,  kept  thesu-  WitrwuiDitT. 
gar  in  store,  in  an  improper  place,  where  it  wasted  about  ^^"^^^*"^' 
three  hundred  pounds  per  hogshead,  or  about  two  thousand     Liasmvi  ahd 
pounds  in  all,  making  a  loss  of  fifteen  hundred  dollars.     That     ■™^J|^>' 
on  the  6th  of  June,  1836,  he  wrote  to  them  to  sell  without        *^^ 
delay,  and  on  the  20th,  urged  (hem  again  to  sell.     That  on 
the  receipt  of  these  letters,  he  believes  they  could  have  sold 
the  sugar,  for  twelve  cents  and  a  half,  which  would  have  pro- 
duced the  sum  of  five  thousand  five  hundred  dollars,  for  which 
it  should  have  been  sold.     He  expressly  charges,  that  the 
plaiDtiffi,  in  violation  of  their  duty  as  agents  and  factors,  kepi 
the  sugar  on  hand  until  the  following  November,  and  sold  it 
for  nine  cents  per  pound,  by  which  he  suffered  a  loss  of  two 
thousand  three  hundred  and  twelve  dollars,  and  for  which 
the  plaintifis  are  responsible.     That  he  is  not  liable  to  pay 
interest,  as  charged.     He  prays  that  the  plaintifis*  demand 
be  rejected,  and  that  he  have  judgment  in  reconvention,  for 
two  thousand  dollars  in   damages.     Upon  these  pleadings 
and  issues,  the  case  was  tried. 

The  correspondence  between  the  parties  was  produced  in 
evidence,  and  the  testimony  of  witnesses  taken,  as  to  the  state 
of  the  Mobile  sugar  market  at  the  time  ;  all  of  which  is  fully 
stated,  and  recapitulated  in  the  opinion  of  the  court. 

A  statute  of  Alabama  was  in  evidence,  showing,  that  in- 
terest was  allowable  on  open  accounts,  at  the  rate  of  seven 
per  cent,  per  annum. 

There  was  judgment  for  the  plaintiflTs,  in  the  sum  of  two 
thousand  and  sixty-eight  dollars  and  forty-one  cents,  with 
seven  per  cent,  interest,  from  the  10th  of  December,  1836, 
the  date  of  the  account,  until  paid. 

The  defendant  appealed. 

JtfaskeUy  for  theplaintifis,  contended,  that  a  commission  mer* 
chant  or  factor,  who  receives  sugar  for  his  principal,  for  sale, 
and  instructions  are  given  to  sell  at  a  stated  price,  which 
cannot  be  obtained,  has  a  right  to  sell  below  the  limited  price, 
if  he  obtain  the  highest  price,  between  the  sale  and  incep- 
tion of  the  suit.    7  LattUiana  Reports,  131. 
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WitnnDm.      J.  Where  no  positive  instruction  is  given,  as  to  the  price  of 
^'^^*^*'^''*^*  a  consignment,  a  draft,  by  consignor  on  consignee,  will  justify 
LASBMs  AiTD   a  salc,  in  order  to  meet  it.     7  Marliny  68. 


xsMonaoir 


Dwightf  for  the  defendant,  urged  various  objections  to  the 
plaintiffs'  account ;  that  it  did  not  show  what  disposition  was 
made  of  the  defendant's  sugar. 

2.  The  plaintiffs  induced  the  defendant,  to  send  his  sugar 
to  the  Mobile  market,  and  consign  it  to  them,  by  the  promise 
of  extraordinary  high  prices,  and  afterwards  mismanaged  and 
neglected  the  sale ;  caused  great  delay  and  loss  of  weight, 
so  that  the  price  fell  far  short  of  what  had  been  assured  or 
guaranteed  to  the  defendant,  and  his  sugar  was  sacrificed. 

3.  No  interest  should  have  been  allowed  on  an  open  ac- 
count, and  the  judgment  is  for  too  much,  even  admitting  the 
principles  upon  which  the  case  was  decided. 

Oarlandf  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  to  recover  a  balance  of  two  thousand 
and  sixly-eight  dollars  and  forty^ne  cents,  alleged  to  be 
owing  on  account  of  money  advanced  and  a  draft  accepted 
on  account  of  a  quantity  of  sugar  shipped  by  the  defendant, 
who  is  a  planter,  in  the  Parish  of  St.  Mary,  to  the  plaintifls, 
who  were  merchants  in  Mobile,  in  1836.  The  defence  is, 
that  the  plaintiffs  received,  on  consignment,  forty-one  hogs- 
heads and  two  barrels  of  sugar  to  sell,  as  commission  mer- 
chants, and  that  they  neglected  their  duty,  disobeyed  the 
orders  of  the  defendant,  stored  the  sugar,  kept  it  on  hand  a 
long  time,  and  finally  sold  it  at  a  price  much  below  what 
could  have  been  obtained  for  it,  whereby  the  defendant  incur- 
red a  heavy  loss,  for  which,  he  says,  the  plaintiffs  are  respon- 
sible. 

The  facts  are,  that  the  defendant,  in  the  month  of  April, 
1836,  shipped  the  sugar  and  went  to  Mobile  in  the  vessel 
with  it,  having  previously  informed  the  plaintiffs  of  it.  The 
shipment  was,  perhaps,  induced  by  the  representations  of  the 
plaintiffs,  as  to  the  state  of  the  market  in  that  city.     The 
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yesBel  arrived  about  the  last  of  April,  and  the  defendant  was  wi 

ofiered  twelve  cents  a  pound  for  ibe  sugar,  on  tbe  wbarf,  ^^wAw,  ti40. 

which  he  refused  ;  one  of  tbe  plaintiffs  telling  him  he  thought 


the  nmrket  would  be  better  in  the  course  of  a  month.    The     ""^"^ 

defendant  then  directed  the  sugar  to  be  stored,  and  saw  it  put        mok. 

in  an  open  warehouse,  with  which  he  expressed  himself  sa^ 

tiafied.   He  remained  some  time  in  Mobile,  and  various  eflbrts 

were  made  to  sell  the  sugar,  which  proved  unsuccessful.    A 

part  of  it  was  put  up  at  auction,  and  twelve  and  a  quarter 

cents  per  pound  ofiered  for  it,  and  refused  by  the  defendant. 

On  the  7th  of  May,  the  plaintiffs  wrote  to  defendant,  saying, 

the  market  was  dull  since  be  had  lefl,  and  the  maximum 

price  for  sugar  was  twelve  and  a  half  cents,  and  that  only  in 

small  lots.     On  the  6ih  of  June,  the  defendant  wrote  to 

plaintiffi,  saying,  ^  I  think  you  would  do  well,  to  offer  tbe 

sugar  at  twelve,  or  twelve  and  a  quarter  cents,  in  preference 

to  continue  the  storage  through  tbe  summer ;  please  try  and 

eflfect  a  sale,  on  some  principle  that  will  reimburse  you," 

&c.,  &c.;  and  then  goes  on  to  say,  **  I  had  not  a  doubf,  but 

that  the  article  would  have  been  in  a  greater  demand  before 

this  time,  when  I  left,  but  we  must  try  and  take  it  as  it  offers." 

On  the  20th  of  June,  18S6,  the  defendant  again  wrote  plain- 

iifb,  that  he  would  submit  his  opinion  to  theirs,  but  that  he 

thought  it  belter  to  sell  at  any  price,  than  to  continue  the 

storage,  yet  leaves  it  to  their  judgment,  and  says,  **  if  you 

act  agreeably,  you  will  meet  my  approbation."    This  letter     wherefMCon 

gave  tbe  plaintiffs  a  general  power,  and  removed  all  limita-  ?L-5J!!II"""**^ 

tions  as  (o  the  price  of  the  sugar,  and  they  cannot  be  made  eeWe  a  gcneni 

responsible  for  any  thing  they  have  done  since,  with  a  good  ^^ftifiimu! 

intention.    Louisiana  Code,  art.  2975.     It  is  shown,  that  the  rJ[''^'*'^''V>r'l!! 

'  '  inej  eanoot  be 

plaintiffl  made  various  attempts  to  sell  the  sugar,  but  could  made  reiponii. 
not  obtain  the  price  asked  by  the  defendant.     The  market,  tb^  ^^J^hm 
it  appears,  gradually  declined  from  the  time  the  sugar  was  thb ^I^Modhi^ 
stored,  and  continued  to  do  so  through  the  summer.     The  teotion. 
letter  of  the  20tb  of  June,  rescinding  the  limit,  as  to  price, 
did  not  reach  the  plaintifb,  until  towards  the  close  of  the 
month,  and  then,  the  evidence  informs  us,  the  business  season 
bad  dosed  or  was  closing,  in  Mobile,  and  produce  could 
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WimnrUnT.  only  be  sold  in  small  lots,  for  domestic  consumption.    To  use 
September,  184a  the  language  of  one  of  the  witnesses,  "  only  a  city  business 
LAMBxs  AKD    was  doing." 

BBMoiTBMH         ^  factoF  Is  bouud  to  do  the  best  be  can  for  the  interest  of  his 
COOK.        principal,  and  is  responsible  for  any  damages  that  may  result 
from  the  non-performance  of  his  duty,  the  unfaithfulness  of  bis 
management,  his  fault  or  neglect ;  but  when  he  acts  in  good 
faith,  he  is  not  responsible  for  errors  of  judgment,  more  par- 
j^fiog^flith  ticularly,  when  the  principal  concurs  with  him  in  opinion  as 
We  for"SSrn"f  *^  ^**®  ^^^^®  ^^  *  market,  which,  it  appears,  the  plaintiffs 
jodgmenL         and  defendant  did  for  some  time.     Some  very  sufficient  rea- 
son should  be  given,  to  justify  a  factor  selling  produce  con- 
signed to  him,  at  a  price  below  the  limit  fixed.     This  court 
has  decided,  that  the  circumstance  of  the  factor  being  a  credi- 
tor, and  the  necessity  of  advances  to  the  owner  being  covered, 
will  not  justify  a  sale  below  the  limited  price.     7  Louisiana 
,^^    .       ^  Reports^  124.    The  plaintiffs  had  every  inducement  to  sell 
ituieeof  thefao-  the  sugar  at  the  highest  price.     They  had  made  an  advance 
itoroftiSr  Aiipl  of  nearly  five  thousand  eight  hundred  dollars  on  it,  and  it  is 
and^iM  neMMi-  *^®*^'**^''>'®  ^o  supposc,  they  wcre  desirous  of  getting  it  back 
tj  of  adniDeei  with  their  commissions.    No  bad  faith  is  shown  on  the  part 
wiiiDot jottify  a  of  the  plaintiffs,  and  it  appears,  they  sold  the  sugar  as  early 
Un^tedprie^^  *•  ^^^^  could,  at  the  opening  of  the  business  season,  in  the 

autumn,  at  about  nine  cents  per  pound,  which  was  the  high- 
est market  price. 

A  statute  of  the  state  of  Alabama  is  in  evidence,  which 

allows  interest,  at  the  rate  of  seven  per  cent,  per  annum,  oq 

be^l'wed^'^^  demands  of  this  description,  and  it  has  been  allowed  by  the 

an  open  acooant,  COUrt  below. 

•tate,wheDatta^  I^  ^^  been  alleged,  as  an  error  apparent  on  the  face  of  the 
Is^n^^^^!^  record,  that  the  judgment  is  for  a  larger  sum  than  thatclairo- 
anthorixing   it,*  ed.    The  difference  is  only  a  few  cents,  and  too  unimportant 

and    finiMr  Uie  ^  .  . 

rats;  to  require  correction. 

The  judgment  of  the  Distiict  Court,  is,  therefore,  affirmed^ 
with  costs. 
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WsmBvIHiT. 

8E6UR  VS.   PELLERIN.  S^pfcwfar,  1140. 


Mllhoogh  it  be  the  same  judge,  is  without  juriBdiction,  raiione  maierue^  to 

try  such  cases. 
U  is  neoesBsry  that  the  parish  judge  should  designate  in  aU  his  proceedings 

the  capadty  in  which  he  acts ;  and  the  proceedings  of  the  Probate  Court 

must  be  conducted  and  kept  distinct  &om  those  of  the  Parish  Court. 
In  a  suit  for  interdiction,  senrice  of  petition  and  citation,  must  be  made  on 

the  person  sought  to  be  interdicted,  in  the  same  manner  as  in  other  cases. 

It  is  not  sufficient  for  the  attorney  appointed  to  defend  him,  to  accept  ser- 


ik  judgment  of  interdiction,  rendered  on  ex  parte  testimony,  is  erroneous,  and 

win  be  reyersed  on  appeal. 
The  Uw  requires  that  the  person  intended  to  be  interdicted  should  be  noti* 

lied  of  the  suit,  and  have  the  opportunity  to  employ  his  own  counsel,  before 

any  is  appointed  by  the  judge. 

This  ifi  a  suit  for  the  iDterdiction  of  the  defendant,  who  is 
alleged  to  be  subject  to  a  habitual  siaie  of  madness  or  insani- 
ty, from  his  childhood,  and  rendered  incapable  of  taking  care 
of  his  person,  or  of  administering  his  estate,  which  should  be 
administered  by  a  curator  after  interdiction.  Thai  he  is  a 
joint  heir  with  his  sister,  wife  of  Martial  Sorel,  of  his  father 
and  mother  both  deceased,  inheriting  a  large  property,  con- 
sisting of  lands,  sugar  plantation  and  slaves  ;  situated  in  the 
Parish  of  St.  Mary,  and  by  reason  of  his  well  known  imbecili- 
ty, is  wholly  incapable  of  taking  care  of  it.  The  petitioner, 
prays  the  court  to  summon  physicians,  and  other  skillful  per- 
sons, well  acquainted  with  the  said  Charles  Frederick  Pele- 
rin,  to  be  interrogated,  and  to  establish  his  insanity,  and  that 
counsel,  learned  in  the  law,  be  also  appointed  to  represent  him, 
and  after  hearing  counsel,  and  full  proof  being  made,  that 
judgment  of  interdiction  be  pronounced. 

William  C.  Dwight,  Esq.,  was  appointed  attorney  and 


ua 


AmAL   raOM   TBB   COUaT  of  PEOBATU,  VOa    TBB   FAKISH  OV  ST.  ^JfAET. 

Suits  for  the  interdiction  of  idiots,  or  insane  persons,  must  be  brought  in  the     i  \^i~& 
PrebaU  Ccurt^  and  all  the  proceedings  had  there.    The  Paritk  Cowrie 
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Wmvur  Dm.  counsellor,  lo  represent  the  defendant ;  who  accepted  aervice 

S^tember,n40,  ^[  j^|,^  petition. 

swvK  The  attorney  then  pleaded  a  general  denial ;  and  that  the 

plaintiff  be  held  to  strict  proof.  That  allowing  what  is  al- 
leged to  be  true,  it  does  not  follow  that  judgment  of  interdic- 
tion ought  to  be  pronounced  in  this  case  ;  and  that  if  more 
good  would  result  from  a  contrary  coyrse,  the  defendant 
should  be  let  alone.     He  prays  for  general  relief. 

The  petition  and  answer,  are  marked  *<  filed,'*  by  the 
parish  judge. 

The  parties  proceeded  to  take  testimony  in  this  case,  in  the 
office  of  the  parish  judge. 

It  was  clearly  shown,  that  the  defendant  was  born  an  idiot, 
and  subject  to  epileptic  fits.  He  is  totally  incapable  of 
taking  care  of  his  person,  or  to  take  care  and  administer  his 
property ;  and  is  also  destitute  of  the  faculty  of  speech,  con- 
stantly requiring  to  be  attended  by  a  nurse,  and  cannot  even 
change  his  clothes,  or  feed  himself. 

From  the  evidence,  the  judge  was  satisfied  of  the  idiocj, 
mental  alienation,  and  bodily  infirmities  of  the  defendant,  so 
as  to  require  his  interdiction.  Judgment  of  interdiction  was 
accordingly  rendered. 

The  plaintiff  then  presented  his  petition,  representing  thai 
the  defendant  was  a  resident  and  owner  of  large  property  in 
the  parish  of  St.  Mary,  and  that  it  was  necessary  that  a  cura- 
tor be  appointed  to  take  care  of  his  person  and  property,  dur- 
ing the  pendency  of  the  suit  for  interdiction.  He  prays,  that 
a  family  council  be  convoked,  to  deliberate  touching  the  in- 
terests of  said  defendant,  and  that  by  the  consent  and  advice, 
of  said  family  meeting,  some  suitable  person  be  appointed 
curator  to  his  person  and  estate,  and  authorized  to  appear  for 
and  defend  him  in  all  suits  at  law  now  pending,  in  which  his 
interests  are  involved  ;  and  to  institute  all  suits  necessary  to 
protect  and  secure  his  property  ;  and,  that  said  curator  have 
charge  of  his  person  and  estate,  and  represent  him  in  all  civil 
acts. 

The  defendant,  by  his  cognsel,  prayed  and  obtained  an 
appeal  from  the  judgment  of  interdiction. 
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Peodiog  (he  appeal,  C.  Olivier,  senr.,  was  appointed  ad-  WmnaaOam, 
miniBimoTypro  tempore  of  the  defendant's  property ;  and  the  Stpkmbm^iw^, 
plaintiff  appointed  to  take  care  of  his  perion.  "^ 


for  ihe  plaintiff,  submitted  the  case,  urging  the 
affirmance  of  the  judgmeni. 

Dwigkty  for  the  defendant,  urged  various  objections  to  ibe 
proceedings  and  judgment,  and  that  it  should  be  revefsed. 

Garland,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  in  a  petition  addressed  **  to  the  honorable  the 
judge  of  the  parish  of  St.  Mary  and  Stale  of  Louisiana,*' 
slaiee,  that  he  is  a  relative  of  Charles  Frederick  Pelerin, 
who  is  subject  to  a  habitual  stale  of  madness  or  insanity,  and 
has  been  so  from  childhood  lo  the  present  time,  which  is  no- 
lorioas  and  visible  to  all  who  see  or  converse  with  him.  That 
the  said  Charles  is  now  arrived  at  the  age  of  majority,  and 
is  utterly  incapable  of  administering  his  property  or  taking 
caie  of  his  person.  That  he  is  a  joint  heir  with  his  sister,  to 
a  large  estate  in  the  aforesaid  parish,  consisting  of  land,  slaves, 
and  moveable  property,  of  great  value.  The  {dantiff,  there- 
fore, prays  that  counsel  may  be  appointed  to  represent  and 
defend  said  Charles  Frederick ;  that  phyncians,  and  other 
competent  persons,  who  know  the  said  Charles,  may  be  cited 
and  examined  to  establish  the  habitual  insanity ;  that  a 
judgment  of  interdiction  be  pronounced  against  him,  and  he 
declared  incapable  of  taking  charge  of  his  person,  or  adminis- 
tering his  estate. 

After  the  filing  of  this  petition,  with  **  Edward  Pecat, 
clerk,"  but  of  what  court,  he  does  not  inform  us ;  the  pari$h 
judge  appointed  counsel  to  represent  the  said  Charles  F.  Fel- 
lerin,  who  accepted  service  of  the  petition,  *^  to  have  Ihe  same 
effect  and  force,  as  if  served  on  me,  by  the  sheriff  or  coroner." 
A  few  days  after  this  acceptance,  the  atu>rney  filed  with  the 
parish  judge^  an  application  to  delay  his  decision  for  two 
weeks,  and  that  time  be  given  hij|t  to  answer.  This  paper 
states  the  case,  as  pending  in  the  Court  of  Probates,    What 

9  VOL.    XVI. 
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rauunuji. 
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WimiiirDiiT.  order  was  made  on  it,  the  record  does  doi  show  ;  but  it  is  pro- 
Sepiember,  1840.  bablo  the  delay  was  granted,  as  fifteen  days  after,  to  wit,  on 
'  the  18th  of  April,  1840,  the  aforesaid  attorney  filed,  with  the 
!^'.„  parish  judge^  an  answer  to  the  petition,  and  in  it  he  says,  the 
suit  is  in  the  Parish  Court.  On  the  same  day  the  Court  of 
Probates  proceeded  to  try  the  cause,  but  took  the  testimony 
*^  in  ofiice,  by  the  parish  judge,  of  the  parish  of  Bt.  Mary,"  as 
appears.  The  counsel  for  the  appellant  states,  that  the 
cause  was  tried  in  open  court,  the  witnesses  came  before  it 
and  testified  ;  but  he  says,  he  never,  as  the  attorney  of  de- 
fendant, saw  the  affidavits  taken  by  the  judge,  ^*  in  his  ofllce," 
until  he  saw  them  in  the  record,  and  never  consented  to  re- 
ceive any  affidavit  in  the  case.  He  further  states,  that 
the  affidavits  state  correctly  the  testimony  as  given,  as 
nearly  as  he  can  now  recollect  it.  How  the  facts  are,  we 
can  only  judge  from  the  record,  and  this  appears  not  very 
regular ;  but  there  are  more  important  points  on  which  the 
case  must  be  decided.  On  the  23d  of  April,  1840,  the  Court 
of  Probates  decided  the  cause,  and  gave  a  judgment  of  inter- 
diction against  the  defendant,  from  which  be  appealed.  On 
the  evidence,  as  it  appears  in  the  record,  we  are  not  prepared 
to  say  the  judge  erred. 

But  the  questions  involved  in  this  case  are  not  trivial.  The 
proposition  is  to  deprive  a  human  being,  under  the  protection 
of  the  law,  of  the  administration  of  his  property,  and  to  place 
his  person  under  the  control  of  another,  on  the  ground  that 
he  is  incapable  of  administering  the  one,  or  taking  care  of  the 
other.  In  the  present  case,  it  may  be,  the  insanity  is  so  no- 
torious and  clear,  as  to  seem  a  justification  for  disregarding 
the  ordinary  forms  of  the  law,  in  having  it  declared ;  but, 
we  must  remember,  that  rules  established  in  this  case  may, 
in  a  short  time,  be  brought  to  operate  in  one  more  questiona- 
ble, and  great  injury  may  be  done,  by  sanctioning  a  disre- 
gard or  omission  of  the  provisions  of  the  law. 

The  Probate  Court  is  the  proper  tribunal  to  institute  actions 
for  the  interdiction  of  insane  persons.  Louisiana  Code^  mrtkU 
S85;  Code  of  Practice,  ariuie  924;  6  Martin,  Jf.  S.,  136.  The 
petition  is  addressed  to  the  parish  judge,  without  designating 


OF  THE  STATE  OF  LOUISIANA.  67 

what  court  he  presidea  over.  It  is  left  doubtful,  and  even  the  Wi«»BaDiA. 
parties  and  judge  afterwards  seemed  in  doubt,  as  to  the  f  ribu-  September,  i$40. 
nal  in  which  the  suit  was  pending.  Sometimes  it  was  in  the  swim  "^^ 
Parish  Court,  and  then  in  the  Court  of  Probates :  we  cannot  ^J^'^ 
very  well  understand  which  tribunal  the  plaintiff  intended  to  saiu  for  the 
select.  The  parish  judge  is  properly  the  presiding  officer  of  |3lSi*^*St«2f 
the  Parish  Court,  and  ex-officio  judge  of  the  Court  of  Pro*  peraont,maMbe 
bates ;  and  if  we  were  to  draw  an  inference,  from  the  man-  pi^HSae  Cb«rrt 
ner  be  is  addressed  in  the  petition,  it  would  be  in  favor  of  ^jjj^''*  ^ 
the  supposition,  that  his  authority  was  invoked  in  the  former  l^*^*^^*^^^ 
capacity.  If  so,  the  court  was  without  jurisdiction,  rcUum^  tiiough  it  be  the 
maierimy  and  the  suit  must  be  dismissed.     The  parish  judge  wU^tjamdie! 


exercises  different  and  important  powers  under  our  law,  and  *•«>?.  ''"'^•^-,-j. 
it  is  very  desirable  that  it  should  be  known  in  what  capacity 


they  are  called  to  act,  as  well  as  that  in  which  they  do  act.  th«t 'th!r^p!!risi[ 
By  an  act  of  the  legislature,  passed  in  18S6,  the  clerks  of  Judge  thouid 
the  District  Courts,  in  the  fifth  judicial  district,  are  ex-  hfsproMdil^, 
officio  clerks  of  the  Courts  of  Probate,  in  their  respective  pa-  Jh5eh'Cr'«Dti!^ 
risbes,  and  are  properiy  the  keepers  of  the  records  of  these  •ndthcproeced- 

,,,...  -      ingtof  the  PiD- 

courts ;  yet  it  seems  the  application  for  time  to  answer,  made  bate  court  mun 
by  the  counsel  for  the  defendant,  and  the  answer  when  pre-  ^^ kcptdltti^ 
sented,  were  filed  by  the  parish  judge,  and  it  is  fair  to  pre-  fi^'PjJ'S^®*^***" 
suroe,  be  filed  them  in  the  office  over  which  he  had  control. 
If  an  answer  should  be  presented  to  a  district  judge,  and  en- 
dorsed as  filed  by  him,  no  one  would  suppose  thai   a  filing 
with  the  clerk.    We  will  not  say  that  this  irregularity  is 
sufficient  to  vitiate  the  proceedings  in  this  case,  as  there  is 
another  more  formidable. 

By  reference  to  the  record  it  is  evident,  that  the  party 
sought  to  be  interdicted  was  never  notified  of  this  suit;  no  in  aiuit  form- 
citation,  or  copy  of  the  petition  was  ever  served  on  him,  and  JJI^' of^nctiSn 
be  never  authorized  the  attorney  to  accept  a  service  for  him.  and ciution matt 
It  may  be  said,  there  is  no  use  in  serving  a  copy  of  the  peti-  MrMa  mcht  to 
tion  on  the  defendant,  as  he  is  insane :  but  that  is  assuminer  P«   '■'^<^*<>te<)» 

'  '  ^   in  the  same  man* 

as  a  fact,  the  issue  that  is  to  be  tried,  which  the  law  does  not  ner,  ai  in  other 
permit  a  judge  to  decide,  except  upon  the  clearest  evidence.  mifficieiitforSM 
Perhaps  in  this  case  no  good  might  result  from  a  notification  ^^^  ^  ^ 
of  (be  proceedings,  but  in  some  other  it  might  be  of  the  t?ndhiiii,to  ae- 

cept  lennee. 
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WvsTBiiv  Dirr.  utmoet  importance.    The  judicial  history  of  our  etate  is  not 
Stptember,i9^,  Without  examples  of  ineffectual  attempts  to  interdict  indivi- 
gjg^^        duals,  and  cases  of  this  kind  may  again  arise.     This  court 
«»•  has  decided  in  the  case  of  Stafford  vs.  Stafford^  1  Martiny  «Wl 

S.i  551,  that  a  judgment  of  interdiction  cannot  be  rendered 
on  ex  parte  testimony,  and  that  the  person  nought  to  be  in- 
terdicted, must  be  notified.     That  case  is  a  striking  il lustra- 
Ajadgnientof  tion  of  the  importance  of  the  rule  we  now  lay  down.    The 
dmdu!^*/^  party  sought  to  be  interdicted,  was  not  informed  of  the  pro- 
tettimooyj^w^r-  ceeding  against  her,  and  the  inferior  court  rendered  a  judg- 
be  reTerwd  on  ment  of  interdiction  ;  she  discovered  it,  took  an  appeal,  and 
^^^ '  reversed  the  judgment. 

It  will,  no  doubt,  be  said  in  this  case,  that  the  judge  ap- 
pointed counsel  to  represent  the  defendant.     We  think  the 
article  384,  of  the  code  under  which  that  was  done,  has  been 
misapprehended.     It  says,  the  judge  shall  pronounce  on  the 
case,  *^  after  having  heard  the  counsel  of  the  person,  whoee 
The  Uw  !•«.  interdiction  is  prayed  for ;  whom  it  shall  be  the  duty  of  the 
qoires,  .^^^'^^^^  jtidge  to  name,  if  one  be  not  already  named  by  the  party." 
tobeioterdicted  It  is  evidently  the  intention  of  the  law,  that  the  party  should 
Bed  of  the  sai^  have  an  opportunity  to  employ  such  counsel  as  he  liked,  and 
portSSity?o7iSl  ^  enable  him  to  do  so,  he  ought  to  be  notified.     It  is  alleged, 
ploy   hu  own  that  Pellerin  is  over  twenty-one  years  of  age ;  and  it  is  sought 

coungel,    before  ,  "•.•.-•  i^i.  • 

any  is  appoioted  not  only  to  deprive  him  of  the  control  of  his  property  and 
by  the  judge.  person,  but  to  hold  him  up  to  the  world  as  an  idiot  or  a  ma- 
niac, without  his  ever  having  any  notification  of  it.  Such 
a  doctrine,  would  put  many  eccentric  but  sensible  men, 
completely  at  the  mercy  of  any  one,  who,  through  malice  or 
error,  might  commence  proceedings  to  interdict  them. 

The  authority  conferred  on  this  court,  by  the  article  389, 
of  the  code,  and  the  seriousness  of  the  case,  has  induced  us 
to  scrutinize  it  closely,  and  the  result  is,  a  conviction  that  the 
whole  proceedings  ought  to  be  set  aside. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court 
of  Probates  be  reversed  and  annulled,  and  the  suit  dismissed, 
at  the  costs  of  the  plaintiff,  in  both  courts* 
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WimawDrsT. 
PARKEE  0#.   BRASHAER  &  BAEB.  A^pfcwfar,  IMa 

PAK 


ArrsAL  wwLom  ram  canmT  ov  ths  wiwvm  DnrBiOT,  tok  t»  PAmiMi  «r 

8T.  MAIT,  THB   /UDGI  OF  TUM  flXTB   PRIMDIlf*. 

Wliare  the  deposition  of  a  witnen  it  not  annexed,  or  fketened  to  the  odhi- 

mknon  and  proceas  Terbal,  bat  if  enclosed  with  thenn  in  an  envelopei 

■eeled  and  directed  to  the  clerk,  it  ia  rafficient 
A  defendant  cannot  avail  himself  of  an  error  in  the  name  of  hie  ce-defend- 

ant,  in  a  joint  judgment  against  them. 
A  jodgment  against  partners  in  a  sogax  estate,  most  in  its  form  be  joints  and 

against  each  one,  separately,  for  his  proportion. 

This  19  an  action  on  account,  against  W.  Brasbearp  and 
Robert  R.  Barr,  for  machinery,  and  delivered  to  them,  to  be 
osed  on  their  sugar  estate  in  Attakapas. 

The  defendants  pleaded  a  general  denial,  and  averred  that 
four  boxes  of  the  machinery  was  ordered  according  to  a 
model  furnished,  which  was  not  followed,  and  in  consequence 
the  machinery  was  rendered  useless,  not  fitting  the  works 
for  which  they  were  intended.  The  defendants  pray  for  ex- 
perts to  examine  the  machinery  and  model,  and  report  under 
the  directions  of  the  court.  Experts  were  appointed  accord- 
ingly. 

The  four  boxes  for  friction  rollers  were  charged  at  five 
hundred  dollars,  the  balance  made  the  entire  bill  six  hun- 
dred and  sixty-four  dollars. 

A  witness  was  examined,  for  defendants,  who  made  the 
model  for  the  boxes,  which  were  intended  for  the  necks  of  the 
pressing  cylinders  of  the  sugar  mill,  who  says,  he  carefully 
examined  them,  and  that  they  are  not  made  according  io  the 
model ;  but  he  does  not  know  whether  the  model  was  fur- 
nished to  the  plaintiff  or  not. 

On  the  trial  the  plaintiff's  counsel  offere'd  the  depositiOD 
of  a  witness  to  prove  his  account.  It  was  objected  to,  on  the 
ground  that  neither  (he  process  verbal,  or  the  deposition  or 
answers  of   the  witness    to  the    interrogatories,  were  oa- 
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WmtbehDiiit.  nexed  or  attached  to  the  commission.     It,  however,  appeared 
s^tember,  i84().  that  all  of  them  were  inclosed  in  one  envelope,  directed  to  the 
^^jjj^^       clerk  of  the  court.     The  objection  was  overruled,  and  the 
t».  deposition  read,  and  a  bill  of  exceptions  was  taken. 

BSASHSAH  Airs  L,,  .      ,  •  n         ■  «        i  i  t 

BABE.  There  was  judgment  against  Brasbear,  and   the   legal 

representatives  of  Robert  S.  Barr,  instead  of  Robert  jR.  Barr, 
(who  had  died  during  the  suit)  in  soUio  for  the  sum  claimed, 
and  the  defendant,  Brasbear,  alone  appealed. 

MofkeU,  for  the  plaintiff,  urged  the  affirmance  of  the  judg- 
ment. 

Dtrightf  for  the  appellant,  contended  that  the  judgment 
was  erroneously  entered  up,  and  must  be  reversed.  The 
defendant  was  not  liable  for  more  than  his  virile  portion. 

2.  There  was  error  in  relation  to  Barr.  No  such  person  a9 
Robert  S.  Barr,  being  known  in  the  suit. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  payment  for  sundry  articles  of  machine- 
ry, made  in  his  iron  foundry  for  the  defendants.  The  latter 
pleaded  the  general  issue,  and  that  the  machinery  was  not 
made  according  to  a  model  given  the  plaintiff,  and  was  other- 
wise defective. 

During  the  pendency  of  the  suit,  defendant,  Barr,  died ; 
and  there  was  judgment  against  the  defendant  Brasbear,  and 
the  representatives  of  Barr.     Brasbear  alone  appealed. 

Our  attention  is  first  arrested  by  a  bill  of  exception,  taken 

to  the  reading  of  a  deposition,  on  the  ground  that  the  magis- 

Wherethede-  trate  who  received  it,  did  not  annex  it  to  the  process  verbal, 

neM*TSo?Tn-  ^^^  Commission  and  the  interrogatories,  as  is  required  by  law. 

nexed.  or  fasten-  Code  of  Procticey  orticU  4SS. 

ed  to  the  eom-  y'  ' 

mission  and  pro-  It  does  uot  appear  to  US  the  court  erred  in  receiving  the 
u?nciosed  with  deposition.  The  magistrate  inclosed  it  with  the  commission, 
them  in  an  jn-  interrogatories  and  process  verbal,  in  an  envelope,  sealed 
and  directed  to  with  his  seal,  and  directed  to  the  clerk  of  the  court.  This  is 
suffide^nu'  '  '*  sufficient  to  authorize  the  deposition  to  be  read  in  evidence. 


r 
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The  delivery  of  the  articles  charged  in  the  plaiRliflf's  bill,  WMmaDitr. 
was  proved ;  but  there  is  no  evidence  of  any  model  or  direc-  ^"^P*"*^*  ***^* 
lion  being  given  to  the  plaintiflfby  the  defendants,  as  averred       rxmKnK 
by  them.  *** 

The  judgment  was  rendered  against  Brashear,  and  the 


representatives  of  Robert  jS.  Barr,  when  the  deceased  was  «J|K>ti!w!irhtm 
called  Robert  R.  Barr,  and  his  name  is  thus  stated  in  the  pe^  •f^^ot  u  error 
tition.  His  representatives  have  not  appealed.  The  error  hitco-defendaot 
appears  to  be  a  lap$us  cobnm,  of  which  Brashear,  who  is  the  ment^^^'^aflSilSt 
only  appellant,  cannot  avail  himself.  ^■^' 

The  judgment  should  be  a  joint  one ;  the  defendants  not  be-  j^  jadnieiit 
iDg  stated,  and  not  appearing,  to  be  commercial  partners,  but  fninit  putnen 
partners  \n  a  sugar  estate,  Brashear  is  only  liable  for  one-half;  miucin  iuform 
and  the  liability  of  the  representatives  of  the  other  defendant,  J^^aioj^'^h  one 
18  a  matter  which  does  not  concern  him.     The  court,  bow-  feiMinitely    for 

hit  proportion. 

ever,  erred  in  the  form  of  its^udgment.  The  Louisiana  Code 
requires,  that  *Mn  a  suit  on  a  joint  obligation,  judgment  must 
be  rendered  against  each  defendant,  separately,  for  his  propor- 
Uon.**    Jbiides  1081,  8844. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  so  far  it  relates  to  the  defendant  Brashear  only,  the 
other  defendant  not  being  before  us ;  and  proceeding  to  give 
sQch  a  judgment  as,  in  our  opinion,  ought  to  have  been  given 
in  the  court  below,  it  is  ordered,  adjudged  and  decreed,  that 
the  plaintiff  recover  of  the  defendant  Brashear,  the  sum  of 
three  hundred  and  seventeen  dollars,  and  thirty-one  cents, 
with  costs  in  the  court  below ;  those  of  the  appeal  be  borne 
by  the  plaintiff  and  appellee. 
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WmnvDnT* 

Siptember,\MO.  PJLRMELB   AND  BAKER  V8.   BRASUEAB. 


VABXVLV  AVS     AfFXAL   FftOM   THE  COUKT  Or  THK    FIFTH    DltTKIGT,   FOft    THB  FAKXBH  09 

ST.   MART,  JUDGB   LKWI8,  THKN   OF  THB   OI8TBICT,   PEIBIDIMO. 

In  a  ■ait  on  a  carator'sbond  againit  the  mirety,  he  is  only  liable  for  the  mo- 
neys which  come  into  the  hands  of  the  curator  after  signing  the  bond, 
and  for  the  debts  which  are  unpaid,  from  a  failure  to  pay  over  the  filndfl 
during  that  time. 

The  condition  of  a  curator's  bond  being,  that  he  will  faithfully  administer 
and  perform  the  duties  of  his  office^  a  failure  to  pay  oyer  money  when 
ordered,  is  a  breach  of  the  condition,  and  the  creditor  has  his  remedy  on 
the  bond  against  the  surety. 

This  is  an  action  against  the  surety  in  a  curator*8  hood. 
The  plaintiflTs  allege  that  in  December,  18S4,  tliey  obtained 
a  judgment  against  the  curator  of  the  estate  of  William  *S. 
Barr,  deceased,  for  three  hundred  and  sixty-seven  dollars, 
with  interest.  That  on  the  SOth  of  June,  of  I  hat  year, 
Robert  B.  Brashear,  obtained  a  prolongation  of  the  curator- 
ship  of  said  Barr's  estate,  with  W.  Brashear  as  his  surety. 
They  further  urge  that  the  condition  of  the  bond  is  broken, 
and  the  bond  forfeited,  in  consequence  of  the  failure  of  the 
curator  to  pay  them  the  amount  of  their  demand  or  judg* 
ment,  notwithstanding  he  has  collected  and  received  funds  of 
the  estate  sufficient.  That  he  has  neglected  and  failed  to  ad« 
ininister  the  estate  faithfully,  and  has,  on  the  contrary,  con- 
verted the  funds  to  his  own  use.  They  pray  for  judgment 
on  the  bond  for  the  amount  of  their  debt. 

The  defendant  excepted  to  the  plaintifis  action  and  averred 
it  could  not  be  maintained  until  the  estate  was  definitively 
settled,  and  a  final  tableau  of  distribution  filed.  This  ex^ 
ception  was  sustained,  and  an  appeal  taken  from  the  judg- 
ment rendered  therein.     See  11  Latusiana  ReporU^  329. 

On  the  merits,  the  defendant  denied  generally  and  averred 
that  there  was  not  sufficient  funds  to  pay  the  debts,  and  that 
he  was  not  liable  on  his  bond,  because  there  was  no  mal-ad- 
ministration. 

On  the  return  of  the  case  from  the  Supreme  Court,  it  was 
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tried  on  the  meriu.  Il  appeared  the  curator  had  been  re-  WmwDm. 
appointed  and  given  as  many  as  ihree  bonds  ;  and  that  the  Srptembn^in^o. 
defendant  could  only  be  liable  in  this  suit  on  the  last  bond,     p^bxilk  k  ba. 

The  disirict  judge  was,  however,  of  opinion,  that  the  suit  »»■ 

was  premature,  and  that    no  recovery  could   be  had  on  the      brasisar* 
bond   until  the  final  administration  of  the  estate,  and  final 
tableau  filed.     There  was  judgment  for  the  defendant,  and 
the  plaintiffs  appealed. 

Splane,  for  the  plaintiflfs. 

Dwighiy  for  the  defendant. 

Marlm,  /.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  a  former  term,  on  an  exception 
which  was  sustained  by  the  District  Court,  and  which  this 
court  overruled^  and  remanded  ihe  case  for  trial  on  the 
merits.     See  1 1  Louisiana  Reports^  329. 

There  was  judgment  on  (he  second  trial  for  the  defendant, 
and  the  plaintiffs  have  again  appealed. 

The  defendant's  principal  in  the  bond,  curator  of  the  es- 
tate of  William  S.  Barr,  deceased,  at  the  end  of  the  first  year 
of  hiscuratorship,  presented  an  account  of  his  administration, 
in  which  he  placed  the  plaintiffs  as  creditors,  for  the  sum  of 
three  hundred  and  sixty  dollars  and  fifty  cents,  and  stated 
that  their  proportion  of  the  funds  collected,  was  forty  dollars 
and  ninety-four  cents.  This  account  was  homologated  ; 
payment  ordered  accordingly,  and  the  curatorship  prolonged 
for  another  year.  At  the  expiration  of  the  second  year,  he 
presented  another  account,  in  which  the  plaintiffs  were 
placed  as  creditors  for  the  surn  of  three  hundred  and  nine- 
teen dollars  and  fifty  cents,  and  their  proportion  of  the  funds 
on  hand  put  down  at  one  hundred  and  eighty  dollars  and 
fifty-three  cents,  and  pa3'ment  ordered  accordingly.  There 
was  a  prolongation  of  the  curatorship  for  the  third  year, 
(1834,)  with  the  present  defendant  as  surety.  The  bond 
bears  date  the  13ih  of  June,  1834.  On  the  11th  of  De- 
cember, in  the  same  year,  the  plaintiffs  claim  was  liquidated 
by  a  judgment  for  the  sum  of  three  hundred  and  sixty-seven 

10  VOL.    XVI. 
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WssTBRvDiflT.  dollars,  with  inleresl.  The  present  suit  is  instituted  for  the 
September,  \s\o,  amount  of  this  judgment,  on  the  last  mentioned  bond,  against 
PARMBLB  fccgiA-  (he  suretv  therein. 

VS.  The  present  defendant  was  surety  on   the  original  bond, 

in^aTu^it  on  a  ^^^  another  person  on  the  first  prolongation  or  second  bond, 
curator's  bond  With  regard  to  the  moneys  which  tiie  principal  had  re- 
t^,  he  is  only  ceived,  before  the  date  of  the  bond  sued  on,  (he  present  de- 
Mon'eys ^° whic^  fendant  is  clearly  not  liable.  There  is  no  evidence  that  any 
came   into  the  money  came  into  his  hands  after  that  time.     The  plaintiffs, 

hands  of  the  cura-    ,  -  ,  i    •       ^        i  ^  n 

tor  after  signing  therefore,  have  no  claim  for  the  non-payment  of  money.  But 
Jhe  dTbu^hich  ^  condition  of  ihe  bond  is,  (hat  the  curaior  "shall  well 
are  unpaid  from  and  truly  administer  upon  the  estate,  and  faithfully  execute 

a  failure  to  pay  i        i      •  •      i       r  i  •        i       i         ««      mi 

oyer  the  funds  and  perform  the  duties  required  of  him  by  law."  The  ne- 
^"xhflonditTo^n  &'®^^  ^^  administer  faithfully  and  perform  these  duties  is  most 
of    a  curator's  certainly  a  breach  of  the  condition  of  the  bond.     The  solven- 

bond  being,  that  -     ■  i    t         ■  i  r       i 

hewiUfaiibfuiiy  cy  of  the  estate  IS  stated  by  the  curator,  and  appears  further 
perform ^lie  du-  ^""^"^  ^'^®  inventory  and  statement  of  active  and  passive  debts 
ties  of  his  office,  filed  by  him.     The  prolonsfation  of  the  curatorship  is  conclu- 

a  failure  to  pay     .  "'.  ,  ,  ^     ,       ,      •         ..    ,  •       . 

over  money  sive  evidence  that  part  of  the  duties  of  the  curator  remained 
is  a*  breaciToM^  1^®  performed.  It  is  not  shown  that  any  of  them  have 
the     oondiUon,  been  attempted  to  be  performed  since  that  lime.     The  con- 

and  the  creditor    ,.  .  ^    ,       ,        ,  . 

has  his  remedy  dition  of  the  bond  IS  therefore  broken. 

against  the  sore-  '^  remains  to  inquire  into  the  amount  of  the  plaintifls' 
*y-  claim.     It  has  been  liquidated  by  the  judgment  for  the  full 

amount  of  the  original  account,  in  the  sum  of  three  hundred 
and  sixty-seven  dollars.  The  curator  had  received  funds  of 
the  estate  out  of  which  he  had  been  directed  to  pay  two 
hundred  and  twenty-one  dollars  and  forty-seven  cents,  as 
the  proportion  due  to  the  plaintiffs,  before  the  date  of  the 
bond  sued  on.  For  this,  if  not  paid,  his  remedy  is  on  the 
two  first  bonds.  The  balance  to  wit,  the  sum  of  one  hun- 
dred and  forty.five  dollars  and  fifty-three  cents,  forms  the 
amount  of  his  claim  in  the  present  suit. 

It  has  been  contended  that  the  plaintiffs  ought  first  to 
have  provoked  the  filing  of  an  account  and  tableau  of  distri- 
bution by  the  curator.  This  would  have  been  very  requisite 
if  they  had  sought  a  recovery  from  the  estate  administered 
by  him.     But  the  sole  object  of  the  present  suit  is  to  recover 
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from  the  surety  of  the  curator,  personally  and  oiU  of  his  pri-  WisTEmwDitr. 
vale  property,  the  damages  wliich   they  have  sustained  by  September, n40. 
I  he  breach  of  ihe  condition  of  ihe  bond.     See  the  case  ofRi-       coLuat 
son  vs.  Young  and  Tumbully  7  Martin^  JV*.  iS^.,  294.  xoorx  k  nxi- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  '^''"' 
judgment  of  the  District  Court  be  annulled  and  aversed ; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
plaintiflTs  do  recover  from  the  defendant,  Walter  Brashear, 
(he  9um  of  one  hundred  and  forty-five  dollars  and  fifty-three 
cents,  with  legal  interest  from  the  first  of  June,  1832,  until 
paid,  with  costs  in  both  courts. 


COLLII7S   V8,    MOORE    AND    PRESCOTT.* 

APPEAL    F&OM    THF   COURT  OF    THE     FIFTH     DISTRICT,  FOR   THE    PARISH    OF 
ST.   LANDRT,  THE    JUDGE   OF  THE   SIXTH    PRESIDING. 

Where  the  pUintiff*  holds  bj  two  tiUes,  and  the  premises  are  sold  by  the 
sheriflT  under  execation  against  him,  and  he  receives  the  balance,  after 
satisfying  the  judgment,  he  cannot  set  ap  a  claim  to  the  same  property 
under  the  other  tiUc,  although  the  sheriff  describes  the  sale  to  be  of  the 
youngest  of  the  two  titles. 

This  is  an  action  to  recover  twelve  arpents  of  land  by  forty 
in  depth,  situated  on  ihe  east  side  of  the  Bayou  Courtableau, 
in  the  parish  of  Si.  Landry. 

The  plaintiff,  William  C.  Collins,  alleges  that  his  father, 
John  Collins,  acquired  title  to  the  above  tract  of  land  by 
purchase  from  one  Charles  Vige,  who  by  several  mesne  con- 
veyances acquired  it  from  the  original  grantee  of  the  Span- 
ish government.  He  further  shows  that  his  father  is  dead, 
and  he  is  the  only  son  and  heir ;  and  has  inherited  the  same. 
But  that  in  1830,  the  defendants  took  possession  and  con- 
tinue to  occupy  said  land,  and  have  committed  great  waste. 


*  When  the  case  was  taken  up.  Judge  Simon  lefl  the  bench  for  the  re- 
mainder of  the  term.  The  court  then  consisted  of  Judges  Martin,  Moe- 
PHT  and  Gaeland. 
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WE8TEicrDi8T.  He  prays  that  his  tiile  may  be  declared  the  beef,  and  the 

September.  1 840.  i   i .  i  *     i  •         o 

^  possession  dehvered  to  hirn,  &c. 

COLLINS  'pi^g  defendants  plead  a  general  denial ;  and  aver  ihey 

xooRK  &  PRB8-  hold  the  land  by  a  good  title,  purchased  at  sheiiff's  sale,  un- 
der a  judgment  and  execution  against  the  plaintiff,  which 
sale  was  regularly  made  and  is  vaUd.  They  pray  that  the 
defendants'  demand  be  rejected. 

The  plaintiff  sets  up  a  different  title,  as  he  contends,  to  the 
land,  from  that  under  which  it  was  sold  by  the  sheriff,  and 
which  is  an  older  and  a  better  title. 

There  was  judgment  decreeing  the  defendants  to  be  the 
legal  possessoVs  and  owners  of  the  land  in  controversy,  and 
the  plaintiff  appealed. 

Linton^  for  the  plaintiff,  submitted  the  case. 

T.  H.  LewiSy  for  defendant. 

Garland,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  commenced  this  suit  to  recover  of  the  defend- 
ants a  tract  of  land  containing  twelve  arpents  front  by  forty 
in  depth,  situated  on  the  east  side  of  the  Bayou  Courta- 
bleau,  in  the  parish  of  St.  Landry,  which  he  alleges  was 
granted  by  the  Spanish  government,  and  by  several  convey- 
ances from  the  grantee,  came  into  the  possession  of  John  Col- 
Where  the  '**^^j  ^^^^  father,  from  whom  he  inherited  it.  The  defendants 
pUintifr    holds  ^^  j^qi  jgnv  that  the  plaintiff  had  a  title  to  the  land  in  ques- 

by  two  titleg  and  "^  *  ... 

the  premises  are  tion,  but  allege  they  are  the  owners  of  all  his  right  to  it ; 
S  under  execuH  h^v^"&  Purchased  the  same  at  one  or  more  sales  made  by 
tion        arainst  t^g  sheriff  of  the   parish  of  St.  Landry,  under  several  execu- 

hiin,      and    he    .  .  .     ^  "    .  i  i    •      •«•   • 

receives  the bai-  tions  issued  on  judgments  obtained  against  the  plaintiff  in 
f"irS*he*^jud*^  1829  and  1830.  No  irregularity  or  defect  in  these  sales,  is 
ment,  he  cannot  alleged  or  proved,  and  the  sheriff  in  his  deeds,  says,  he  sella 

set  up  a   claim  "^  r  '  7       j   y  ^ 

tothe  samepro-^nd  transfers  **all  the  right,  title,  interest  or  demand,  which 
otiier*  tilile^,*^  al-  l^^^  said  William  C.  Collins  has  or  liad  to  said  lands,  or  any 
though  the iher.  p^^^t  1  hereof  at  any  time." 

in  describes  ihe  •  •' 

tale  to  be  of  the  So  far  as  the  Aicts  can  be  gathered  from  the  record,  it  ap- 
tvo°^et.°      ^  pears  the  plaintiff  had  two  titles,  which  cover  the  same  piece 
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of  land,  but  as  (he  sheriff  in  describing  it  in  his  sale,  only  WxarBmH  D»t. 
foenlioned  one  of  the  original  granis  and  that  the  youngest,  -^qft<^^t'»*Q- 
he  wishes  to  recover  back  the  land  under  the  oldest  grant,      wiluams 
noLwiihsianding  he  has  ratified  the  sales  by  receiving  a  bal- 
ance frona  the  sheriff,  after  the  payment  of  all  (he  executions ; 
and  is  also  bound  to  warrant  the  title  of  the  defendants.     We 
are  unable  to  see  the  slightest  foundation  for  the  claim  ad- 
vanced, and,  therefore,  affirm  the  judgment  of  the  District 
Court,  with  costs. 


WILLIAMS   vs.    BRASHEAR. 


AFTBAX  FEOM    TRB    COURT    OV    THB     FIFTH     DMTEICT,   FOE  THS   FAEISH   OF 

ST.    MAET,  THE   JUDOS   THEEBOF   FEBSIDINO. 


Ill  an  EpplicEtion  for  a  new  trial,  on  the  ground  of  newly  diacorered  eri* 
doDca,  in  the  absence  of  the  party,  the  attorney  who  conduota  the  aoit 
ifl  competent  to  make  the  necenaiy  affidavit,  when  the  &uetB  are  within 
hit  knowledge. 

So,  in  an  action  against  the  drawer  of  a  bill,  where  the  attorney  sweaxa  thai 
since  the  trial  he  has  discoTered  a  certain  person  who  will  prove  that  the 
defendant  had  sufficient  funds  in  the  hands  of  the  acceptors  to  pay  the 
bill,  it  is  good  grounds  for  a  new  trial. 

This  is  an  action  against  the  drawer  of  a  bill  of  ex- 
change. 

The  defendant,  at  New-Orleans,  12th  of  May,  18S4,  drew 
his  draft  for  one  thousand  seven  hundred  and  twenty-three 
dollars  and  sevent3'-four  cents,  on  Bemiss,  Brashear  &  Co., 
of  Franklin,  in  the  parish  of  St.  Mary,  payable  the  1st  of 
November  following,  to  the  order  of  John  B.  Bemiss,  and  by 
him  endorsed.  The  draft  or  bill  was  duly  accepted  by  the 
drawees,  and  protested  for  non-payment ;  but  no  notice  wm 
given  to  the  drawer. 

The  plaintiff  alleges  that  the  said  bill  was  protested  for 
non-payment ;  that  the  defendant  had  no  funds  in  the  hands 
of  the  drawees  from  the  date  to  the  maturity  and  protest  of 
said  bill»  and  thai  he  has  since  promised  to  pay  the  same. 


BEA8HKAR. 
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WwTSBM  DisT.  The  defendant  pleaded  a  general  denial ;  he  denies  spe- 
Sepiember,\$\o.  cially  that  he  had  any  nofice  of  the  protest  and  dishonor  of 
WILLI a:«s  the  bill.  That  he  had  sufficient  fundd,  at  the  time  of  pro- 
test, in  the  hands  of  the  drawees,  to  pay  the  amount  of  the 
said  bill.  He  prnys  that  the  plaintiff's  demand  be  rejected. 
On  these  pleadings  and  issues  the  parties  went  to  trial.  The 
evidence  of  two  book-keepers  of  the  firm  of  Bemiss,  Brashear 
&  Co.,  shows  that  from  the  beginning  of  the  year  1834, 
up  to  the  1st  of  November,  when  the  bill  sued  on  became 
due,  the  defendant  had,  according  to  the  books,  no  funds  in 
the  hands  of  the  drawees  ;  that,  on  the  contrary,  there  was  a 
balance  against  him.  There  was  general  dealings  belweeo 
defendant  and  the  drawees.  It  appeared,  however,  that  this 
bill  was  not  entered  on  the  books  as  having  been  accept- 
ed by  the  firm  of  Bemiss,  Brashear  &  Co.,  and  that  the  ac- 
ceptance was  in  the  hand-writing  of  Bemiss,  the  leading 
member  of  the  firm,  biit  was  made  in  New-Orleans.  There 
was  DO  notice  of  protest -shown  to  have  been  given  to  the 
defendant,  and  none  was  given. 

On  the  whole  evidence  adduced,  there  was  judgiYient  for 
the  lantJDunt  of  the  bill  sued  on.  The  defendant's  counsel 
moved  for  a  new  trial,  on  the  grounds  of  newly  discovered 
evidence,  and  in  the  absence  of  his  client  offered  his  own  affi- 
davit of  the  fact.  He  states  that  every  effort  was  used  to  pro- 
cure the  necessary  testimony.  That  since  the  trial  it  came 
accidentally  to  his  knowledge,  in  the  absence  of  the  defend- 
ant, that  one  John  Lay,  can  and  will  prove,  that  the  drawees 
and  acceptors  of  the  bill  had  funds  belonging  to  the  defend- 
ant, sufficient  to  pay  it,  at  the  time  it  became  due.  That  at 
the  time  of  the  acceptance,  the  defendant  had  sold  his  crop  of 
molasses  to  the  acceptors  for  a  very  large  sum  to  be  paid  in 
the  fall,  by  the  acceptance  ^f  drafts  to  become  due  in  the  fall 
of  1834. 

The  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant appealed. 

MorsBy  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
judgment.     The  motion   for  a    new    trial  was  properly 
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overruled.     The  atlorney  was  incompelent  to  make  ibe  aflS-  WwnmmaDnrr. 
davit,  and  it  is  not  shown  ihat  proper  diligence  was  used  to  September ^is40. 
get  the  testimony  alleged  to  have  been  discovered,  by  the      wiluaxs 
attorney,   since   the   trial.     This  witness   must   have  been 
known  to  the  defendant,  and'his  testimony,  with  proper  dili- 
gence, might  have  been  had.  Code  of  PractkCy  561.  6  Jlfor- 
tnh  Jf'  S.y  327.    10  J[fartin,  81.     10  Lovdsiana  Reports^  371. 
2.  It  is  fully  proved  that  the  defendant  had  no  funds  in 
the  hands  of  the  acceptors,  at  any  time  from  the  drawing  to 
the  maturity  of  this  bill ;  and  he  was  not  entitled  to  AOtice. 
S  Jlforftn,  JV*.  S,,  147.     Chitty  on  Bills. 

Dwighty  for  the  defendant,  submitted  the  case  on  an  asign- 
roent  of  errors  of  fact  and  law. 

That  he  had  no  notice  of  the  dishonor  of  the  bill  sued  on, 
and  none  has  been  shown  ;  consequently  he  is  not  liable. 

2.  That  acceptance  by  drawees  is  full  and  complete  proof 
lhat  he  had  funds  in  their  hands:,  and  that  the  failure  of  the 
drawees  books  to  show  that  fact,  can  have  no  effect  against 
a  positive  presumption  of  law;  especially  when,  as  in  this 
case,  the  failure  to  charge  the  defendant  with  this  draft  on 
acceptance,  shows  that  the.  books  were  incorrectly  kept. 

JUartm,  /.,  delivered  the  opinion  of  the  court. 

We  have  not  attended  to  the  merits  of  this  case,  it  appear- 
ing to  us  that  the  District  Court  erred  in  refusing  the  new 
trial. 

The  defendant  being  absent,  his  attorney  made  a  formal 
affidavit,  stating  newly  discovered  evidence,  which  came  ac-     In  an  appiiea. 
cidentally  to  his  knowledge  since  the  trial,  to  wit :  that  one  {[°"|^  °on*  "fhe 
John  Lay,  is  able  to  prove  that  the  defendant,  who  is  sued  on  Kfo"'^^  of  newly 

•"  "^  '  ^  discovered    evi- 

a  bill  of  exchange^  at  the  maturity  of  the  bill,  had  sufficient  denoe,  in  tiie  ab- 
funds  for  its  payment  in  the  hands  of  the  acceptors.  The  ^,^e  attorney 
affidavit  contains  all  the  averments  requisite  to  sustain  an  ^^^     conduct 

^  the  salt  II  corn- 

application  for  a  new  trial,   in   a  case  like  the  present.     If  tietent  to  make 

there  ever  was  any  doubt  that,  in  the  absence  of  the  client,  fidavh!  when  the 
the  attorney  who  conducts  the  suit  may  make  his  affidavit  huknowiod«I" 
of  facts  immediately  in  his  own  knowledge,  that  doubt  has 
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WscTBHw  DisT.  been  removed  by  an  act  of  the  Icgislalure,  approved  March 

SkptemlHT, 1 840.  20ih,  1839,  section^  16  ;  which  provides   "that  in  all  cases 

IK  BLAHc      where  by  any  provision  of  the  Code  [of  Practice]  an  oath  of 

BASAs^H  ins    ^  P^irty  is  required,  it  may  (in  the  absence  of  the  party)  be 

made  by  his  agent  or  attorney ;  and  in  such  case  it  shall  be 

sufficient  for  the  agent  or  attorney  to  swear  to  the  best  of  his 

knowledge  and  belief." 

So,  In  an  ac-      The  law  never  requires  what  is  impossible.     A  motion  for 

dnwerofa  biiit  ^  uew  trial  must  be  made  within  three  days  after  the  reodi- 

neVi^pMhat  ^'^"  ^^  ^^^  judgment.     If  the  party  be  absent,  he  must  be 

•inee  the  trial  without  remedy,  if  the  affidavit  of  evidence  discovered  within 

a  eertain  person  these  three  days  cannot  be  made  by  his  agent  or  attorney 

that  the  deKSd-  ^^^  v^^^^  the  discovery.     Necessity  justifies  whatever  it 

ant    had   suffi-  commands.     He  who  has  been  convicted  of  perjury  may 

cicnt    funds   in         ,         ,  ^  ,      .  ,       . 

the  hands  of  the  make  the  affidavit  necessary  to  obtain  a  continuance,  new 
ihr^bni*  *h^8  ^""^^  ^^  injunction,  in  his  own  case,  so  much  does  the  law 
eood     xroands  abhor  a  failure  of  iustice. 

for  a  new  trial.  '' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re* 
versed,  and  the  case  remanded  for  a  new  trial ;  the  plaintiff 
and  appellee  paying  the  costs  of  appeal. 


LE    BLANC   V8.    BARAS's    HEIRS. 

~16L    80| 
go      08)  APPEAL   FROM   THE    COUET   OF    PE0BATE8,  FOE  THE    PARISH    OF   ST   MAETIN. 

PrtoIo  eridence  is  inadmisiibU  to  show  that  all  the  formalities  of  a  nancn- 

patiye  will  by  avUhentic  act,  have  been  fulJ&lled.    It  must  make  Aill 

proof  on  its  face. 
Where  there  are  but  thrtt  witnesses  to  a  will  by  authentic  act,  ezpren 

mention  must  be  made  in  the  will,  that  they  retidt  in  the  place  where  the 

will  is  executed. 
The  formalities  required  to  be  pursued  in  a  will  by  authentic  aci^  express 

mention  must  be  made  in  the  will  itself  of  their  fulfilment,  on  pain  of 

nullity  of  the  entire  instrument. 


OF  THE  STATirOF  LOUISIANA.  81 

The  plaintiff,  who  is  the  widow  of  Julieo  Barts,  deceased,  wxtnsv  Din. 
preaenied  hislasi  will  and  testament  for  probate ;  and  prayed  Sep^aiAer^  i84o. 
that  she  be  pot  in  possession  of  all  his  estate,  as  instituted 
heir,  accortling  to  the  provisions  of  said  will. 

The  heirs  at  law,  of  the  deceased,  intervened  and  made 
opposition  ro  the  probate  of  the  will,  and  to  its  being  ordered 
Id  be  executed  ;  alleging  its  nullity  on  various  grounds. 

1.  It  does  not  make  express  mention  of  the  lestdenee  of  the 


LB  WUkSiZ 
BA«AS*I  BBUa. 


2.  There  is  no  express  mention,  in  the  will,  that  it  was  read 
to  the  testator  in  presence  of  the  witnesses ;  that  in  fact  it 
was  not  so  read  as  the  law  requires. 

S.  The  will  does  not  show  that  all  the  legal  formalities 
were  fulfilled  at  one  time,  without  interruption  and  turning 
aside  to  other  acts. 

4w  That  said  will  is  informal,  and  does  not  contain  any  of 
the  requisites  of  law.  They  pray  that  it  be  declared  null  and 
set  aside,  and  that  the  plaintiff  pay  costs. 

The  following  clause  in  the  will,  is  the  one  upon  which 
the  whole  case  turns : 

^  Pardevant  AiUwie  BrunOf  fiotalre  pMk  dam  et  pour  la 
paroUie  Si.  Marling  stnusigni  et  en  presence  de$  ikwr$  John  H. 
T%oimae^  Charks  Fagot  et  Therence  BoutU^  toue  troU  (emotni 
reqws  en  conformity  de  le  loi  ett  comparu  Mr.  Julien  Baroiy 
habHani  cuhivatiur  et  proprietaire  domkUU  en  cette  paroUn/* 

On  the  trial,  the  plaintiff  offered  parole  evidence  to  prove 
that  the  three  witnesses  to  the  will,  all  resided  in  the  parish 
or  place  of  the  testator's  domicil,  which  was  objected  to,  and 
excluded  by  the  court. 

There  was  judgment  sustaining  the  will^  and  the  defend- 
ants appealed. 

JHorsCj  for  the  plaintiff. 
Voorhies,  for  defendant. 

JHorpkgt  J.  delivered  the  opinion  of  the  court. 

Marie  Le  Blanc,  widow  of  Jolien  Baras,  having  presented, 
for  probate,  the  last  will  and  testament  of  her  late  husband, 

11  VOL.    XVI. 
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Wimiur  Din.  the  heirs  at  law,  of  the  deceased,  opposed  ibe  recordiog  and 
S^>tem6er,iM0.  executioD  of  Said  will,  and  prayed  that  it  should  be  set  aside 

u  BLAHc™*  ^^^  annulled,  on  the  following  grounds,  to  wit : 
BjLaAs?'iiumt       That  the  said  testament  does  not  contain  any  express  men- 
tion of  the  residence  of  the  witnesses,  in  whose  presence  it 
appears  to  have  been  received. 

2.  That  it  has  not  been  read  to  the  testator  in  presence  of 
the  witnesses,  as  there  is  no  express  mention  of  the  fact. 

S.  That  the  will  does  not  show  that  all  the  legal  formalities 
were  fulfilled  at  one  time,  without  interruption,  and  without 
turning  aside  to  other  acts. 

The  opinion,  which  we  feel  ourselves  constrained  to  express 
on  the  first  ground  of  nullity,  urged  by  the  heirs  of  the  de- 
ceased, will  make  it  unnecessary  (o  examine  the  two  others. 
Parole    evi-      A  nuncupative  will  by  public  act,  makes  full  proof  of  itself. 
ffSrfffrtft  ihow  Louisiana  Code^  wrtide  1640.     It  must,  therefore,  bear  on  its 
roaiitiet  ^f  ^**'i[  ^*^®  ^^^  evidence  that  all  the  formalities  required  by  law  for  its 
noDean«tiTewUl  validity,  have  been  thereby  complied  with,  and  the  fulfilment 
bm beenftiifii-  of  those  formalities,  when  not  apparent  from  the  instrument 
make  full  'r^  itself,  canoot  be  established  by  testimony.     If  it  could,  the 
oniufaee.         will  would  no  longer  be  an  authentic  act. 

The  Louinana  Code^  article  1571,  provides  that  <Hhe  nun- 
cupative testaments  by  public  act,  must  be  received  by  a  no- 
tary public,  in  presence  of  three  witnesses,  residing  in  the 
place  where  the  will  is  executed,  or  of  five  witnesses,  not  re- 
siding  in  the  place. 

*^  This  testament  must  be  dictated  by  the  testator,  and 
written  by  the  notary  as  dictated. 

*'It  must  then  be  read  to  the  testator,  tti  presence  of  the 
witnesses.  Express  mention  is  made  of  the  whole,  observing 
that  all  these  formalities  must  be  fulfilled  at  one  time,  with- 
out interruption,  and  without  turning  aside  to  other  acts." 

Jrtide  1688,  says,  **  the  formalities  to  which  testaments  are 
subject  by  the  provisions  of  the  present  section,  must  be  ob- 
served ;  otherwise  the  testaments  are  null  and  void.** 

This  will,  in  its  caption,  states  **  enpresence  des  siewrs  Jolm 
H.  Tkmas,  Charles  Fagot  et  Therenee  BautU^  taus  trais  tmoisu 
rsquis  en  ccnformiU  de  la  lai  est  can^aru,**  &c.     It  does  not 
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appear  from  this  passage,  or  any  other  in  the  instrument  be-  WwrsBvDitT. 
fore  OS,  that  the  requirement  of  the  law,  in  relative  to  the  reri-  September,  1840. 
det^ee  of  these  witnesses,  has  been  complied  with.  The  pro-  „  blabc"^ 
bale  judge,  when  called  upon  to  order  the  execution  of  this  vT'-h^. 

will,  had  no  evidence  to  satisfy  him,  that  all  those  things 
which  are  required,  to  give  validity  to  the  will,  had  been  done. 
The  residence  of  the  witnesses  not  being  mmUhmed,  it  did  not 
appear,  from  the  will,  that  it  had  been  received  in  presence 
of  a  sufficient  number  of  witnesses.     It  has  been  contended,     Whcra  thare 
thai  from  the  words,  **en  cot^ormM  de  la  fet,"  the  inference  DCMes  to  •  wiu 
might  be  drawn,  that  the  witnesses  were  such  as  the  law  a^M^ncLtioo 
requires.     Such  an  inference,  if   admitted  to  supply  the  5J"**^|i"***5ilJ 
mention  of  this  fact,  might  be  extended  to  every  one  of  the  tbey-wvipiaUie 
formalities  prescribed.     Their  absolute  omission,  might  with  wUiUexeeuted. 
as  much  reason,  be  said  to  be  supplied  by  an  assertion  of  the 
notary,  that  he  executed  the  will  according  to  law.     The     The  fonnaiu 
Code  not  only  requires  these  formalities  to  be  pursued,  but  ^*p^||d  In^ 
provides  that  express  mention  of  their  fulfilment  must  be  wiifbymiiAenifo 
made  iii  the  will  itself,  when  executed  before  a  notary  pub-  mentioomuiibe 
lie.     It  is  on  a  strict  compliance  alone  with  these  formalities,  j^if  '^f  ^i^cir 
that  the  law  is  willing  to  recognize  the  testament  as  legal,  fulfilment,     on 
and  to  suffer  the  established  order  of  succession  to  yield  to  of  the  entire  b- 
the  will  of  the  testator.    When  a  case  of  this  kind  arises,  '^'^^"'^^ 
courts  of  justice  can  do  nothing  else,  but  inquire  whether  they 
have  been  pursued.    The  objection  taken  by  the  heirs  at  law, 
in  this  respect,  appears  to  us  fatal. 

It  i%  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  court  below,  homologating  the  last  will  of 
Julien  Baras,  and  ordering  its  execution  be  reversed  ;  and 
that  the  said  last  will,  be  set  aside  and  annulled,  the  appellee 
paying  the  costs  in  both  courts. 
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^^  MAR8H   AND  MILLER  V$.   GONSOCTLIN. 

mawauLOh      afpsal  fbok  trk  oovRt  of  tbb  vivth  dutriot,  vor  ths  farub  o9 

ST«  MIIRTIN9  TBB  JVDOB   OF  THB  SIXTH    PRBUDIN43. 

5?*  do)  Where  r  parchuer  of  public  iRnds  ofien  to  comply  with  the  OODditions  of 

~  ^^841  ^®  iRWfRnd  Ib  preretited  by  the  goTemment  not  performing  the  obligR- 

-->  -S/  tions  itoposed  on  it,  he  is  not  to  snlFer  or  lose  his  rights  on  this  Rcconmt. 

80,  where  the  goremment  refused  to  receive  the  money  from  a  pr6*emptor« 
who  had  proved  up  his  settlement  right  under  the  act  of  congrr^ss,  passed 
the  29th  May,  1830,  because  the  land  was  not  surveyed,  and  a  plmt  re- 
turned to  the  land  office ;  and  in  the  mean  time,  the  front  proprietors  en- 
tered, and  paid  the  government  for  the  same  land,  under  the  act  of  15th 
June,  1832,  giving  the  owner  of  land  fronting  on  water  courses,  ^  a  pre- 
ference, in  becoming  the  purchaser  of  any  vacant  land  back  of  his  own 
tract"  Held,  that  the  pre-emptor  having  offered  to  comply  with  all  the 
eonditiotis  of  the  law  on  his  part,  is  entitled  to  hold  the  land. 

Thid  19  ah  motion  to  evict  the  defendnnf,  and  recover  from 
him  one  hundred  andsixty  acres  of  land,  which  he  had  entered 
at  the  land  ofBce^  and  proved  up  aa  a  settlement  rig'ht. 

The  plaintifTs  being  owners  of  front  tracts  of  land,  on  the 
bayou  Teche^  in  1836,  entered  the  back  lands  lying  adjacent 
and  in  the  rear  of  their  fronts,  under  the  act  of  congress^ 
passed  the  15ih  June,  1832,  giving  to  front  proprietors  the 
right  to  purchase  the  rear,  or  back  concessions,  by  preference 
or  right  of  pre-emption.  They  paid  to  the  government  to  Che 
amount  of  the  purchase  money,  on  application  to  the  register 
and  receiver  of  public  moneys,  and  obtained  the  government's 
receipt  therefor. 

The  defendant  had,  in  the  mean  time,  settled  on  this  back 
concession,  and  claimed  to  hold  one  hundred  and  sixty  acres 
under  a  settlement  and  pre-emption  right,  conferred  by  the 
act  of  congress,  passed  the  29ih  of  May,  1830.  He  alleges, 
that  he  has  complied  with  all  the  requirements  of  said  act,  to 
entitle  him  to  the  ownership  of  said  land.  He  prays  that  the 
plaintiff's  deinand  be  rejected. 

Upon  these  issues  and  pleadings,  the  cause  was  tried. 
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II  appeared  in  evidence,  thai  the  defendant  settled  od  the  WatnonOnr. 
leeitf  m  quOy  in  the  spring  of  1829,  and  after  the  passage  of  September^  im¥L 
the  pre-emption  law  of  18S0,  be  went  to  the  land  office  at 
Opelousas,  and  proved  up  bis  settlement  rjghl,  under  said  act, 
but  the  officers  o(  the  Uniied  States^  would  not  receive  the 
mooey,  because  the  lands  on  which  this  settlement  was 
made,  had  not  then  been  surveyed  by  the  United  States*  sur* 
veyof,  and  a  plat  thereof  relurned  to  the  land  office.  The 
defendant  tendered  the  pricey  on  proving  up  his  claim.  Be- 
fore the  land  was  surveyed,  the  act  of  1832  was  passed,  giv« 
lag  to  front  proprietory  the  right  to  enter  their  bock  conces- 
sionsi,  which,  in  this  case,  embraced  the  defendant's  settle* 
meoU  Their  entry  covers  his  claim,  and  the  price  was 
received  by  the  government. 

There  was  judgment  for  the  defendant,  and  the  plaintifls 
appealed. 

JUanef  for  the  plaintiffs.    . 

T.  H.  LewiSy  for  the  defendant 

Garland  J.,  delivered  the  opinion  of  the  court 

The  plaintifls  claim  the  ownership  of  a  tract  of  land  in  the 
parish  of  St.  Martin,  which  is  in  the  possession  of  the  defend- 
ant, who  has  inhabited  and  cultivated  it,  since  the  spring  of 
the  year  1829. 

The  plaintiffs  derive  their  title  from  the  United  States^  un- 
der an  act  of  congress^  approved  the  15th  of  June,  1832, 
which  gives  to  the  owner  of  the  land  fronting  on  a  water 
course,  **a  preference  in  becoming  the  purchaser  of  any 
vaeofU  tract  oflandj  adjacent  to^  and  back  of  his  own  tract," 
not  exceeding  in  quantity  the  front  tract  The  provisions  of 
this  act,  were  extended  to  the  15th  of  June,  1836,  and  on  the 
7th  of  that  month,  the  plaintiffs  representing  to  the  register 
and  receiver,  that  the  land  in  the  rear  of  their  tract,  was 
vaeofUj  entered  the  same  and  obtained  a  receipt,  of  the 
receiver  of  public  moneys,  for  the  money.  The  defendant 
claims  the  land  under  the  provisions  of  an  act  of  Congress, 
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WwnuDiffT.  giving  pre-empUon  rights  to  settlers,  on  the  pablic  lands,  ap- 
September,  1840.  proved  May  29th,  18S0,  which  says,  "every  settler  or  occu- 
fexnuB  P^^^  o^  ^he  public  lands,  prior  to  the  passage  of  this  act,  who 
^*  is  now  in  possession  and  cultivated  any  part  thereof,  in  the 

year  1839,  shall  be,  and  is  hereby  authorized  to  enter  with 
the  register  of  the  land  office,  any  quantity  of  land,  not  ex* 
ceeding  a  quarter  section,  at  the  minimuro  price,  upon  making 
proof  of  such  settlement  and  cultivation  within  one  year. 
The  defendant  was  settled  on  a  piece  of  public  land,  in  the 
rear  of  the  plaintifTsL  tract.  On  the  12th  of  May,  18S1,  he 
made  application  to  the  register  and  receiver,  at  Opelousas, 
to  purchase  the  land  on  which  he  was  settled,  and  made  the 
proof  required  to  establish  his  occupancy  and  cultivation. 
The  register  and  receiver,  were  satisfied  with  the  evidence, 
and  endorsed  the  foot  of  his  application,  **  we  allow  the  claim- 
ant to  make  entry  and  purchase  of  the  proper  legal  sub-di- 
vision, which  may  be  found  to  embrace  the  settlement  set 
forth,  and  proven  in  the  foregoing  notice  and  testimony,  with 
the  right  of  complement  according  to  law." 

(Signed,)        VALENTINE  KING,  Register. 

BENJAMIN  R.  ROGERS,  Receiver. 
The  aforesaid  register,  on  the  23d  of  March,  1832,  also 
gave  the  defendant  a  certificate,  stating  that  he  had  been  al- 
lowed to  make  an  entry,  and  purchase  the  tract  of  land  in 
question,  in  conformity  with  the  act  of  congress,  of  May  29th, 

1830.  The  defendant  offered  to  pay  for  the  land  in  May, 

1831,  when  he  made  the  application  to  purchase  it,  but  was 
told,  by  the  register  his  money  could  not  be  received,  as  the 
land  had  not  been  legally  surveyed,  and  the  township  plat  re- 
turned according  to  law,  and  they  were  forbidden,  by  instruc- 
tions from  the  commissioner  of  the  general  land  office,  to  re- 
ceive money  in  such  cases,  but  that  if  the  money  was  paid  in 
one  year  after  the  land  was  legally  surveyed,  and  the  plat 
returned,  it  would  be  sufficient,  and  the  said  instructions  are 
in  the  record.  On  the  14th  of  July,  1832,  congress,  passed 
an  act,  supplementary  to  the  act  of  1830,  in  which  it  is  ex- 
pressly said,  that  in  all  cases,  where  a  person  was  entitled  to 
a  pre-emption,  under  the  act  of  1830,  but  have  not  been  ena- 


OF  THE  STATB  OF  LOUISIANA.  87 

bled  to  make  their  proof  and  entry,  <*in  consequence  of  the  WitTmvDivr. 
public  surveys  not  having  been  made  and  returned  ;  then  September,  mo. 
the  said  settlers  or  occupants  may  complete  their  entry,  ^^^^^^ 
•*  within  one  year  after  the  surveys  are  made.**  The  survey  _,,_^^__  , 
has  not  yet  been  made  and  returned,  bu(  the  defendant,  m  where  •  par- 
18&7,  again  offered  to  pay  for  the  hind,  and  the  money  was  jj^2ffwt"to 

refused.  eoaiplT  with  the 

The  act  of  May  S9th,  1830,  certainly  authorized  the  de-  law/MMni  pie- 
fendant,  to  enter  the  land,  and  gave  him  a  preference  over  ^^|^I|^^|^^ 
all  other  persons.  He  did  all  in  his  power  to  comply  with  pctforminc  the 
the  conditions  of  the  law,  and  was  prevented  from  completing  ^o^S  oT'it**  he 
his  purchase,  by  the  United  States  not  performing  all  the  !^|^huri^ta 
oUigaiions  imposed  on  them.  It  was  the  duty  of  the  govern-  on  thii  eeeooiit. 
ment  to  have  the  land  surveyed,  and  the  plat  returned  to  the  nvernraeiic  re- 
register's  office.  The  defendant  could  not  do  it.  He  has  S!rio^7f^m 
complied  with  all  the  conditions  of  the  law  that  were  in  his  » .  pre-emptor, 

,  ,  ,  ,  ..•..•.     who  had  proved 

power,  and  as  the  other  party  has  not  complied  with  their  op  hit  lettie- 
obligations,  it  is  not  his  fault,  and  he  is  not  to  suffer  by  it.  S^\b?''Ut''^ 
It  is  to  be  observed,  that  the  plaintiffs  were  authorized  to  pur-  epngreM,  pened 

-  ,,  i..       -.«     ,.  1     .  theWtholMey, 

chase  ^  any  vacant  tract  of  land,"  adjacent  to  their  own  tract,  isao,  beeeaw 
and  it  cannot  be  said  the  land  in  possession  of  defendant,  was  HSl^^ji^^Md  ^ 
vaeanL  We  have  been  referred  to  several  decisions  of  the  p'^'  J^^'^  ^^ 
court,  reported  in  9  L/ndiiana  Reportit  66.  10  Lotimana  andinthemeeo- 
ltqKN-te,  159  and  1 1  Louiiiana  Reports,  328.  {^^rieto™^*^ 
These  decisions  we  think  correct,  but  a  material  difference  ^^  ^'^  A"^ 

Ute  govemmeot 

between  those  cases  and  the  one  under  consideration,  seems  for  the  nme 
to  have  escaped  the  observation  of  the  counsel  for  the  appel-  ^  o^^slh  of 
lants.  The  pre-emption  rights  in  those  cases,  arose  under  f  ""*'t^^  o/oJ, 
the  5lh  section  of  an  act  of  congress,  relating  to  land  titles  orund  fronting^ 
in  Louisiana,  approved  April  12th,  1814,  which  referred  to  an  ^^H'^^^^^^ 
act,  approved  February  6ih,  1813.  Land  Lmos,  volume  Ut,  '^^^l^^^lV^ 
631,  653.  Under  those  laws,  the  person  claiming  a  right  of  vMent  land  baok 
pre-emption,  in  addition  to  the  proof  of  occupancy  and  culti-  traet."  BM^ 
yation,  was  bound  to  pay  in  cash  one-twentieth  part  of  the  eropto^*ha?iSJ 
purchase  money,  whether  the  land  was  surveyed  or  not.     In  offered  to  eom- 

-,  .     ,  ,  .!«  -ii  ply  with  ell   the 

none  of  the  cases  cited  was  the  money  paid.  Suppose  it  bad  eonditions  of 
been  paid,  and  the  proof  made  in  accordance  to  law,  this  ^^^^tr entitled 
court  would  probably  not  have  decided  as  it  did.    It  may  be  tohoidtheiaod. 
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WnnurDisT.  8ud  DO  money  was  paid  in  this  case,  the  answer  is,  none  was 
September,  \uo.  required   until  the  land  was  surveyed.     The  gavernment 

can  compel  the  defendant  to  pay  as  soon  as  it  pleases,  b«it 

VI.  until  it  does,  he  is  not  to  suffer  for  the  neglect.     We  there- 

KAn>BT  n  ▲    j^^^  think  the  courl  below,  did  not  err  in  its  judgnieot  for 

the  defendant,  and  affirm  it  with  costs. 


BB£AU  ns,   LANDRT  ET  AT. 
APfSAL  r&OM  THI  OOURT  OF  PKOBATKBt   FOR  THS  PARISH  OF  ST.  MARTIN. 

Where  the  husband  seeks  to  reeorer  certain  property  as  his  part  of  the 
oommunity,  in  his  own  right,  from  the  heirs  of  his  deceased  wife,  who 
claim  it  under  her  last  will,  although  he  may  give  to  his  salt,  the  form  of 
an  action  of  partition,  yet  it  inTolves  tide,  and  the  probate  eonrt  fs 
withoot  jnrisdiction. 

This  is  a  suit  purporting  to  be  an  action  of  partition.  The 
plaintiff  as  surviving  husband,  sues  in  his  own  right,  and  in 
behalf  of  two  of  his  children  by  his  deceased  wife,  Mathilde 
Broussard,  alleges  that  a  community  of  property  existed  be- 
tween the  spouses  during  marriage;  among  other  things^ 
there  was  a  plantation  and  improvements,  belonging  to  said 
community,  at  its  dissolution,  one-half  of  which  belongs  to 
bim^  and  the  other  to  the  children  and  legal  heirs  of  his 
deceased  wife,  which  has  never  been  partitioned  among  ihero. 
That  Lose  Landry,  widow  of  Alexander  Breau,  one  of  said 
children,  now  wife  of  Gilbert  Sourier,  being  an  heir  of 
Mathilda  Broussard,  have  taken  possession  of  the  plantation 
and  improvements  without  any  legal  right,  and  retain  the 
same,  in  virtue  of  a  pretended  will  of  said  Mathilde,  whereby 
she  bequeathed  her  property  to  her  eight  children.  The 
plaintiff  admits  the  will  may  be  good,  as  regards  one-half  of 
said  property,  but  that  the  other,  belongs  of  right  to  him,  as 
surviving  partner  of  the  community.  A  partition  is  prayed 
frr  according  to  law. 


LA>MT   ST    ▲£. 
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The  defendants  plead  the  general  i^ue,  and  aver  that  WnriBsrDnr. 
the  comrouniiy  property  of  the  plaintiff  and  wife  had  been  s^itember,\uo, 
partitioned,  and  definitively  settled  between  the  plaintiff  and  ,^^„  '^^ 
the  heirs ;  and  that  the  property  now  claimed,  had  been  set 
apart  to  Alexander  Brean,  one  of  the  heirs  of  said  Mathilde, 
and  of  which  these  defendants  are  now  in  the  quiet  and 
peaceable  possession. 

The  answer  sets  up  various  other  matters  in  defence,  and 
avers  that  the  plaintiff  is  without  any  cause  of  action  ;  that 
this  suit  is  vexatious,  and  intended  to  harass  the  defendants, 
by  reason  whereof,  they  claim  five  hundred  dollars  in  dama- 


Upon  these  issues  and  pleadings,  the  case  was  brought 
before  the  Court  of  Probates.  The  judge  of  the  probate 
court,  was  of  opinion,  the  issue  between  the  parties  involved 
questions  of  title,  and  that  he  had  no  jurisdiction  of  the  case. 
There  was  judgment  dismissing  the  suit  for  want  of  jurisdic- 
tioo,  and  the  plaintiff  appealed. 

JV*ev€ic,  for  the  plaintiff,  argued  to  show  that  this  was  clearly 
an  action  of  partition  among  heirs,  of  the  succession  of  Ma- 
ibilde  Brous&'ard  deceajed,  and  that  the  Court  of  Probates  has 
jurisdiction. 


ies,  contra,  insisted  that  the  case  involved  questions 
of  title,  which  could  only  be  inquired  into  by  the  courts  of 
general  jurisdiction.  The  defendants  claimed  the  property  in 
their  own  right,  as  having  been  bequeathed  to  them  by  the 
deceased  wife  of  the  plaintiff.  It  had  been  partitioned,  and 
they  claimed  under  a  title. 

Morphj/y  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  of  the  Court  of 
Probates,  of  the  parish  of  St.  Martin,  dismissing  his  action  for 
want  of  jurisdiction.  The  petition  charges,  that  at  the  death 
of  Mathilde  Broussud,  the  wife  of  Pierre  Breau,  the  present 
plaintifl^  all  the  property  then  existing,  was  community  pro- 
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WsfRwDiffb  perty.    That  part  of  it  consisted  of  a  plantation  of  twelve  ar- 

September,\uo,  pents,  OH  the  Bayou  Teche,  with  certain  improvements  made 
BBKAu        during  the   marriage ;    that  since  the  death  of  Matbilde 

uamuTrr  AL,  Brousaard,  her  husband,  Pierre  Breau,  has  caused  to  be  built 

on  said  land,  out  of  his  private  funds,  a  cotton-gin  house,  and 
has  purchased  and  employed  ten  thousand  fencing  jnevr,  ia 
enclosing  the  greatest  part  of  the  plantation;  that  one-half 
of  all  said  property  belonged  to  Pierre  Breau,  and  the  other 
half  to  the  heirs  and  legal  representatives  of  his  deceased 
wife ;  that  Lise  Landry,  the  widow  of  Alexander  Breau,  and 
tutrix  of  his  children,  and  her  present  husband,  Gilbert  Sou- 
rier,  have  forcibly  and  unlawfully  taken  possession  of  said 
land,  and  the  improvements ;  and  do  still  retain  the  posses- 
sion of  the  same,  against  the  will  and  consent  of  the  peti- 
tioner, in  virtue  of  a  pretended  will  and  testament  of  the  said 
Matbilde  Broussard ;  whereby  she  bequeathed  the  said  land 
and  part  of  the  improvements  to  her  children,  the  defendants. 
That  the  said  last  will  may  be  good,  with  regard  to  the  share 
of  the  said  Matbilde  Boussard  in  the  said  plantation,  but 
that  it  is  without  effect  as  to  the  share  of  said  Pierre  Breau, 
and  that  it  is  almost  impracticable  to  divide  the  said  land  and 
improvements  in  kind  without  injury  to  the  parlies  concerned; 
the  petition  then  concludes  with  a  prayer  for  a  partition,  &c. 
We  think,  that  the  judge  below  acted  correctly  in  declining 
Where     the  ^o  lake  jurisdiction.  Pierre  Breau,  does  not  claim,  as  one  of 

hatband  Beeki  to  ^h^  hej^g  of  his  wife,  Mathildc  Broussard,  but  he  seeks  to  re- 

reeover    oertftia  '  ' 

property  as  his  cover  from  them  property  belonging  to  him  in  his  own  right, 
monity,  In^Ms  and  which  his  wife,  as  he  alleges,  unlawfully  bequeathed  to 
hwso/'hu  d^  them.  The  form  of  a  partition,  which  he  has  given  to  his  ac- 
oeased wife,  who  Upn,  cannot  change  the  nature  of  his  claim,  which  is  clearly 
h^^iast'wiu,  ai-  000  for  the  recovery  of  property,  alleged  to  be  unjustly  with- 
^^to  his  ^^  ^^^^  ^^^^  ^'"^'  ^'^  ownership  is  not  admitted  by  the  defend- 
uie  form  of  an  ants,  who  hold  as  absolute  owners,  under  the  will  of  their 
tion^'^yet  it  io-  mother,  and  are  in  actual  possession.  The  validity  and 
^^  ^p%bate  Strength  of  their  title  cannot  be  passed  upon  by  the  Court  ot 
pop^.i"  without  Probates.     2  Ltmisiana  Reports^  25,  Sharp  vs.  Knox.    As  to 

the  improvements  alleged  to  have  been  made  by  Pierre  Breau 
on  the  plantation,  since  the  dissolution  of  the  coromuDity, 
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ihey  may  entitle  bim  to  a  claim  against  the  heirs  of  his  wife,  WunrnnDtn, 
in  a  coart  of  ordinary  jurisdiction,  should  they  be  declared  the  Sepumber^  i840. 
sole  proprietors  of  the  land. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  be- 
low be  afllrmed,  with  costs. 


DELAHOUSSATB  St.   DUM ARTRAIT. 
ON   A  mS-HBAaiRO. 

The  exception  of  fua  temporoHa  nmi  ad  agendum^  nml  perpeiua  ad  ex- 
e^imdumy  exists  onlj  in  faror  of  the  defendant  in  posMenon  of  the 
property,  or  right  sought  to  be  recovered. 

So,  where  a  person  has  delivered  possession  of  property,  or  raiified  a  »ale^ 
what  a  nitfier,  he  cannot  afterwards  bring  a  petitoiy  action,  to  compel 
the  purchaser  to  produce  his  title,  and  then,  by  way  of  exception^  ask  for 
the  resdasion  or  nullity  of  the  sale,  when  in  fact  he  was  barred  by  pre- 
tiption  from  bringing  a  direct  action  of  rescission  or  nulU^. 


This  case  comes  up  on  a  re-hearing.  At  the  September 
term,  1832,  of  this  court,  holden  at  Opeiousas,  a  judgment 
was  rendered  disallowing  the  defendant's  plea  of  prescription, 
opposed  to  the  plaintifPs  demand.  See  4  Louisiana  Reporti^ 
S68. 

The  plaintiff  had  a  judgment  against  B.  Dclahoussaye, 
(who  had  been  his  curator)  obtained  in  1827,  with  a  legal 
BKortgage  on  all  his  property  which  he  owned  at  and  since 
the  14th  of  October,  1814.  He  now  seeks  to  enforce  this 
mortgage  against  a  tract  of  land,  sold  under  execution,  as  the 
property  of  said  Balthazar  Dclahoussaye,  and  purchased  by 
the  defendant  in  June,  1822.  The  defendant  had  made  an 
exchange  of  this  tract  with  one  Leufroy  Prevost,  for  another 
of  the  same  value.  On  the  24th  of  March,  1823,  the  plain- 
tifl^  then  a  minor,  executed  an  act  of  renunciation  in  favor  of 
both  Dumartrait  and  Prevost,  of  all  his  claim  and  right  of 
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Wbstxbh DiiT.  mortgage  against  said  land,  and  approving  and  ratifying  said 

sKLABousaATx       On  the  26th  of  November,  1824,  the  plaiDtiflf  was  of  full 

BUMAiiTaAiT.  *S®»  *"^  ®"  ^^^  ^^^^  0^  J"*y>  1®3^>  nearly  six  years  after- 
wards, he  brought  his  action  to  recover  or  subject  this  proper- 
ty to  his  legal  mortgage  against  his  curator. 

The  district  judge,  after  hearing  the  case,  was  of  opinion 
the  plaintiff  was  completely  barred  from  exercising  his  hypo- 
thecary action  against  the  properly  in  the  possession  of  de- 
fendant, by  prescription,  more  than  four  and  five  years  having 
elapsed  after  he  came  of  full  age,  before  the  institution  of  ibis 
suit. 

There  was  judgment  dismissing  the  suit,  and  quieting  the 
defendant  in  the  possession  of  the  property.  The  plaintiff 
appealed. 

[This  cause  was  originally  argued  by  Mr.  Brawnsofij  for  the 
plaintiff,  and  by  Mr.  Simony  for  the  defendant.  See  4  Lou- 
isiana  RepartSy  370.  The  case  was  decided  in  September, 
1832,  and  printed  in  the  Reports.  A  re-hearing  was  after- 
wards granted,  although  there  was  some  uncertainty  as  to 
whether  the  time  allowed  in  such  cases  had  not  expired.  A 
consent  rule  was  entered,  and  this  case  is  now  decided  as  if 
in  the  first  instance.     The  former  decision  goes  for  nothing.] 

The  case  was  submitted  at  this  term,  by  Mr.  T.  H.  Lewii, 
for  the  plaintiff,  and  by  Mr.  VoorhieSy  for  the  defendant. 

Morphyy  J.  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action  against  property  in  the  hands 
of  the  defendant,  as  a  third  possessor,  and  was  brought  to 
*  satisfy  a  judgment,  obtained  by  the  plaintiff,  against  Baltha- 
zar Delahoussaye,  who  was  his  curator,  and  to  whom  the 
land  formerly  belonged.  The  defence  set  up,  is  that,  ia  a 
notarial  act  in  which  the  plaintiff  was  assisted  by  his  cura- 
tor, he  renounced  his  tacit  mortgage  on  the  premises ;  that 
although  he  was  then  a  minor,  he  cannot  now  ask  for  the  nul- 
lity or  rescission  of  his  renunciation,  because  he  is  barred  by 
prescription ;  more  than^re  years  having  elapsed  between  his 
coming  of  age  and  the  institution  of  this  suit. 
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The  plea  of  preacription  was  sustained  below,  and  the  plain-  Wnmui  Xhir. 

tiff  appealed.  September.  ItiO. 

It  appears  to  us  that  the  decision  to  be  made,  on  the  plea  »*«^owmam 
set  up  by  the  defendant,  depends  on  a  correct  application  of   mmABnuir. 
the  rule  qwt  temporaUa  stmt  ad  agendum ;  sunt  perpeiua  ad  of  ^^^SS^S^hZ 
^edpiendum,  which  is  invoked  by  the  plaintiff.     If  he  is  not  ^^^'^ 
entitled  to  its  protection,  his  renunciation  has  become  binding  prttta.    od  ea»- 
on  him,  as  much  so,  as  if  he  had  ratified  it  after  becoming  of  l^iimiijiii  favor 
full  age.    This  rule,  which  is  derived  from  the  Roman  juris-  ^^  *^  ^oSSmT 
prudence,  has  often  been  improperly  applied,  and  made  to  lioii  of  tbepro- 
cover  direct  demands  under  the  name  and  form  of  exceptions.  £^t  to  be  re- 
It  is  DOW,  however,  well  understood  to  exist  only  in  favor  of  ^^'^^'^ 
a  defendant  in  the  possession  or  exercise  of  the  property, 
right  or  position  attempted  to  be  taken  from  him.     If  for  in- 
stance, a  vendor  is  left  in  possession  of  property  after  a  sale  of 
it  which  might  have  been  annulled  on  the  score  of  lesion,  he 
may  remain  silent  as  to  this  defect  in  the  contract,  and  re- 
serve to  himself  the  right  of  pleading  the  nullity  of  the  sale, 
by  way  of  exception,  whenever  he  shall  be  sued  by  the  pur- 
chaser for  the  delivery  of  the  property  ;  until  then  he  has  no 
interest  to  bring  a  suit ;  he  might  consider  the  contract  as  a 
nullity,  and  believe  that  the  purchaser  will  never  call  for  its 
execution  ;  hence  the  maxim,  posidenH  noti  eompetU  actio  sed 
exeeptio.     If  on  the  contrary,  such  a  vendor  had  delivered  the  penon  hat  de- 
property,  and  suffered  the  purchaser  to  remain  in  possession  [ion'iJfprSpS^ 
a  length  of  time  sufficient  for  the  prescription  of  the  action  wr^jSedattue^ 
of  rescission,  he  could  not  afterwards,  by  bringing  a  petitory  be  eennot  aaerl 
action,  thus  compel  the  purchaser  to  produce  his  title,  and  IJ5jj,y'*'^iSSoii 
then  by  way  of  exception,  ask  for  its  nullity  or  rescission,  t©   «ompei  the 
Such  an  extraordinary  course,  would  evidently  cover  an  produee  hu  ti- 
aUempt  to  evade  the  law,  debarring  him  from  the  right  of  ^ty^li!j?i^ 
bringing  a  direct  action  of  rescission.     7  TouUier.  JVo.  602.  ask  (or  the  re- 
So,  m  the  present  case,  the  exception  invoked  by  the  plamtin  ty  of  the  Mae, 
in  a  suit  brought  by  himself,  would,  if  sustained,  give  him  all  ^^"  '"  Jj^^ 
the  advantages  he  could  derive  from  a  direct  action  of  nullity  by  preMription 
against  his  renunciation,  had  he  brought  it  in  due  time.    This  a"Xeet  mSSa 
cannot  be.     An  exception  has  for  its  object  to  maintain  the  ^v^!^^ -^ 
defendant  in  the  situation  he  stands  in,  while  an  action  aims 
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vi; 


Wanmi  Diir.  at  obtaining  a  change  of  the  statu  quo.  Here  the  person 
Sepjembtr^iMO,  making  the  exception,  is  not  contending  to  preserve  his  posi* 
n>««T»»««  u^m  tion,  bat  to  better  it  by  avoiding  a  renunciation,  the  benefit 

of  which  has  been  enjoyed  by  the  defendant,  during  a  lapse 
of  time  sufficient,  in  law,  to  protect  him  against  the  effects  of 
a  direct  action  of  nullity.  The  plaintiff  roust,  therefore,  be 
viewed  in  the  light  of  one  seeking  indirectly  to  exercise  an 
action  of  nullity,  which  is  prescribed ;  and  not  as  a  defendant 
entitled  to  the  benefit  of  the  well  known  rule,  twndSl  dunml 
e^ceftio  quamiSIt  actio  ;  for  no  action  has  been  brought 
against  him,  which  gives  ri^  to  such  exception.  2  TVopIoag, 
verba  Preicriptymt  Jfo.  832,  page  410.  17  MerUrii  Repertoire 
du  Jwrivprudmee^  verba  Prescription,  page  441,  442. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


o'brien's  heirs  vs.  smith. 

APrXAL  yftOM  THE  OOU&T  OF  TBV    FirTH    DIITEICT,  VOK  THX   PA&HR   OF 
8T.  MART,  TBB  JVDGB  OF  TBB  tlXTB  rBBSIOUTO. 

Whore  the  evideace  ehows  that  the  aaeestor  of  Uie  plaintiflBb  had  sold  and 
transfenred  his  interest  in  a  ■ettlement  right,  or  tract  of  land,  By  jeare 
before  its  conficmation  by  the  goyemment,  although  confirmed  in  his 
name,  it  enures  to  the  benefit  of  the  transferee,  and  the  heirs  of  the 
original  grantee  cannot  reoorer  it. 

This  is  an  action  for  the  possession  of  a  tract  of  land,  for 
damages,  and  for  waste  committed  thereon.  The  plaintiffii 
allege  they  are  owners,  with  a  good  title,  of  a  tract  of  six 
hundred  and  forty  acres,  on  the  Bayou  Teche,  and  that  the 
defendant  has  entered  thereon,  and  committed  great  waste. 
They  pray  judgment  for  damages,  and  to  be  quieted  in  their 
possession. 

The  defendant  denies  generally,  and  avers  he  holds  the 


OJ  THE  STATE  OF  LOUISIANA.  98 


land  by  a  good  iitley  and  has  been  in  poesearion  under  it  for  Wamnfim. 
more  than  (en  or  twenty  years.  That  he  derives  title  to  one  ikp^mAtr,  is4a 
half  of  said  land,  from  M.  Carroll,  and  the  other,  by  a  sale 
daly  recorded,  from  John  B.  Bemus.  He  prays  that  these 
be  cited  in  warranty,  and  that  he  have  judgment  in  his  favor. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
court. 

There  was  judgment  rejecting  the  plaintiffs'  claim,  and 
f  uietkig  the  defendant  in  the  possession  of  the  land  claimed; 
and  the  plaintiffi  appealed. 

Spbme,  for  plaintifl^  submitted  the  case  with  a  brief  expla- 
natioo. 

for  the  defendant 

Gartandy  J.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  instituted  by  the  plaintifls,  as 
heirs  of  Christopher  O'Brien,  deceased,  to  recover  a  tract  of 
land,  situated  in  the  parish  of  St  Mary,  on  the  right  bank  of 
the  Bayou  Teche,  or  Atchafelaya,  containing  six  hundred  «nd 
forty  acres,  which  they  say  was  confirmed  to  them,  in  18IS, 
by  the  commissioners  appointed  to  ascertain  the  rights  of 
peisoDs  to  lands,  in  the  western  district,  in  the  territory  of 
Orleans,  by  virtue  of  a  ^settlement  and  cultivation,  on  and 
prior  to  the  SOth  day  of  December,  180S,  by  said  O'Brien,  or 
those  claiming  under  him,  with  the  permission  of  the  proper 
Spanish  officer."  This  is  a  title  arising  under  the  2d  section 
of  an  act  of  congress,  approved  the  Sd  March,  1806,  entitled, 
*'  an  act  for  ascertaining  and  adjusting  titles  and  claims  to 
land,  within  the  territory  of  Orieans,  and  district  of  Louisi- 
ana,** and  the  Ist  and  3d  sections  of  an  act  supplementary 
thereto,  approved,  April  Slst,  1806.  See  vol.  Isl,  laws  rela< 
ting  to  the  public  lands,  518,  6S2.  The  second  section,  of 
the  first  act  gave  to  every  person,  or  their  legal  representa- 
tive, who  was  the  head  of  a  family  or  twenty-one  years  of 
age,  who  had  settled  on  the  public  domain  prior  to  the  SOth 
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WamBvDitT.  of  December,  1803,  with  the  permission  of  the  proper  Spanish 
S^t^mber^  lUa.  officer,  and  according  to  the  laws,  usages  and  customs  of  the 
o'BBiBv'to  man  Spanish  government,  and  who  actually  inhabited  and  culti- 
vated the  same  on  (he  day  aforesaid,  a  right  to  a  tract  of 
land,  not  exceeding  six  hundred  and  forty  acres ;  and  there 
is  a  proviso  to  said  section,  which  says,  but  one  grant  of  this 
description  shall  be  made  to  the  settler,  and  further,  that  the 
donation  shall  not  be  made  to  any  person  who  claims  any 
other  tract  of  land  in  the  territory,  by  virtue  of  a  French  or 
Spanish  grant.  The  object  of  the  law  is  palpable.  It  was 
to  give  a  home  to  such  persons  as  had  none  before  ;  and  the 
ancestor  of  the  plaintiffs  having  availed  himself  of  its  provi- 
sions, shows,  beyond  question,  that  he  had  no  other  land.  If 
he  had,  and  concealed  it,  the  title  now  set  up,  was  obtained 
improperly. 

On  the  26th  day  of  June,  1807,  the  ancestor  of  the  plain- 
tiffs, sold  to  Thomas  Berwick,  all  his  right,  title,  claim  and 
pretensions,  to  a  certain  piece  or  parcel  of  land,  lying  and 
being  in  the  parish  of  Attakapas,  situated  on  the  south  side 
of  the  Bayou  Teche,  adjoining  the  land  now  claimed  by 
Talmadge  Dunleavy,  above,  and  extending  downwards  to 
the  extent  of  said  claim,  which  is  six  hundred  and  forty  acres, 
arising  on  improvement,  together  with   all  improvements. 
This  is  the  description  as  given  in  the  deed,  and  by  reference 
to  the  certificate  of  confirmation,  it  will  be  seen  the  description 
Where     the  *®  ^^^  same.     The  words  are,   "  situate  in  the  county  of 
eridenoe  ihowi  Attakapas,  on  (he  right  or  south  side  of  the  Bayou  Teche, 
of  the^phli^UA  bounded  on  the  upper  side,  by  land  claimed  by  Talmadge 
to^ifm^d   w2  I*"°'®*^vy,  giving  so  much  front  on  said  Bayou  as  will,  with 
iDtereit,  in •  let- the  depth  of  forty  arpeots,  include  the  quantity  above  ex- 
traetori!u!d,fivI  pressed.'*    There  cannot  be  a  doubt  that  the  two  descriptions 
J^^fPJJ  {|J  apply  to  the  same  tract  of  land.    Prom  Berwick,  the  defend- 
tbe  goTemment,  ant  claims  title  by  several  mesne  conveyances,  about  which 
firmed    in  ^i  there  is  no  dispute.  The  plaintiffs  say  the  tract  of  land  men- 

to  Ae  bew^r  ^*^"®^  J"  ^^^  ^^^^* '»  »^'  ^^^  ^^^  »8  that  confirmed  by  the 
^«   <»n«fe«««»  commissioners ;  we  believe  it  is.     They  further  say,  as  the 

and  the  lieirsof  ^.  .  ^  <,  .  .     -^-        .  . 

tbeoriginaigmn-  title  was  confirmed  to  them  m  1812,  they  are  entitled  to  it; 
teej^^omnot  re-  ^^  j^  ^^^  ^j^j^^^  3^     Whatever  title  they  had,  was  derived 
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from  (beir  father,  and  he  had,  five  years  before,  sold  all  his  WnrBuDnr. 
rights.  They  are  his  heirs,  and  bound  to  guarantee  the  tide  S^iember.iuo. 
to  Berwick^  and,  therefore,  if  there  were  any  defects  in  it,  ^^^*i^^^ 
which  they  have  supplied,  it  enures  to  Berwick,  and  his  ven-  <»• 

dees,  and  is  a  protection  to  the  plaintiffs.  It  was,  and  is  now,  fauvkt/  tm- 
a  common  practice  to  present  titles  to  the  land  officers,  in  the  "*»  ^5ni«!*"** 
names  of  the  original  grantees,  or  their  legal  representatives^ 
and  so  have  them  confirmed.  In  general,  it  is  roost  prudent 
for  those  officers  to  act  on  them  in  that  way,  and  leave  the 
claimants  to  share  their  titles,  from  the  grantee,  in  the  ordinary 
way.  It  saves  much  labor,  and  often  prevents  injustice  from 
the  exparte  examination  of  numerous  and  complicated  ques- 
tions of  law  and  fact. 

We  are  of  opinion,  that  the  plaintiffs  have  no  ground  of 
action,  and,  therefore,  affirm  the  judgment  of  (he  District 
Court,  with  costs. 


PEUCH,    BEIN   fr   CO.   VS.   FALFRE7,    STNDIC,    AND     SAUNDERS. 

ArrKAX.   FftOM   TBI    COURT    OP    THE    FIFTH    DISTRICT,   FOE  TBI   PAIMR   OF 
ST.   MART,  TBI   JOOGS   OF   TBS   SIXTH   PRISIDINO. 

When  the  record  contains  no  motion  for  a  continuance,  or  reasons  offered 
for  one,  the  affidavit  of  the  party,  that  he  was  absent  and  his  counsel 
not  in  attendance  at  the  trial,  cannot  be  receired  in  this  court,  to  open  the 
judgment  and  remand  the  case  for  a  new  trial,  on  the  ground  that  great 
injustice  has  been  done. 

This  is  a  suit  on  an  injunction  bond,  against  Saunders  the 
surety  therein ;  and  against  the  syndic  of  the  creditors  of 
George  Whiting  &  Co.,  for  the  sum  of  six  hundred  and 
seventy-five  dollars,  for  damages  occasioned  by  the  wrongful 
suing  out  of  an  injunction.  The  plaintiffs  show  that  they 
had  a  judgment  against  one  William  Youngblood,  and  had 
seized  twenty-seven  hogsheads  of  sugar,  which  was  enjoined. 

IS  VOL.   XVI. 
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Wicfm  Diw.  The  injunction  was  dissolved  with  damages,  but  the  sugar 
s^tember^iM>.  \^\^g  released  the  plainliflPs  demand  was  not  paid. 
nvcH,  Biur  u      On  the  trial  of  the  case,  there  was  no  counsel  appeared  for 
^^'  Saunders.     He  was  absent,  and  his  former  counsel,  one  had 


Vf. 


vALFRXT,    8T9-  dicd  and  the  other  was  made  a  judge. 

™^  ^8.*^^"'      It  was  suggested  by  Gibbons  that  the  defendant  was  not 

represented  by  counsel.     There  was,  however,  no  motion  for 

a  continuance  and  the  judge  proceeded  with  the  case. 

There  was  judgment  against  the  defendant,  Saunders,  for 

three  hundred  and  seventy-four  dollars,  with  10  per  cent,  per 

annum  interest.     The  defendant  appealed. 

Maskellf  for  plaintiff,  urged  the  affirmance  of  the  judg- 
ment. 

Cribbona^  contra,  briefly  adverted  to  the  hardship  of  the 
case,  caused  by  the  party's  absence,  and  the  trial  without 
counsel.  He  urged  upon  the  court  the  necessity  of  granting 
relief,  and  a  new  trial. 

2.  In  order  to  obtain  a  reversal  of  the  judgment,  and  to  have 
the  case  remanded  for  a  new  trial,  the  counsel  offered  the 
affidavit  of  the  defendant  Saunders,  showing  the  facts  and 
hardship  of  his  case,  in  being  tried  in  his  absence  and 
without  counsel. 

Garland,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  commenced  this  suit  against  the  defendants 
on  an  injunction  bond,  executed  by  Whiting  &  Co.,  and 
Saunders  as  surety,  filed  in  a  suit  commenced  by  Whiting 
&  Co.,  to  arrest  the  execution  of  a  judgment  which  the 
plaintiffs  had  against  William  Youngblood.  The  injunction 
was  dissolved.  There  was  judgment  in  the  court  below 
against  Saunders,  the  surety,  and  he  appealed.  The  record 
comes  up  with  a  certificate,  that  it  contains  all  the  docu- 
^  ments  and  evidence  adduced  by  the  parties  on  the  trial  of 

the  cause.  In  this  court,  the  defendant  does  not  contest 
the  correctness  of  t^e  judgment  rendered  upon  the  evi- 
dence, but  asks  us  to  remand  the  cause,  offering  to  the 
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court  an  affidavit  made  since  the  judgmenl  was  rendered,  WwmmmOtn. 
alleging  that  a  continuance  was  improperly  denied  hira,  September,  ii4o. 
when  asked  for  in  the  court  below.  The  record  con-  ,..^„„,,'"* 
tains  no  motion  for  a  continuance  or  any  reason  offered  for  «*. 

one,  but  the  counsel  contends  this  court  ought  to  iisteii  to  it  he.  k 
now,  and  remand  the  cause,  if  injustice  has  been  done. 
The  adoption  of  any  such  practice,  would  lead  to  endless 
delays  and  difficulties  in  the  administration  of  justice,  and 
cannot  be  tolerated.  It  is  expressly  forbidden  to  us  to  enter 
into  an  examination  of  any  such  questions,  unless  they 
appear  on  the  record.  Code  of  Practice,  article9  894,  895. 
8  Jlforftn,  JV:  &,  435,  453.  1  Lotitnona  Reporte,  S2S. 
3  /dem.,    516.     6  Idem.,  402. 

We  have  been  asked  to  give  ten  per  cent,  damages  for  a 
frivolous  appeal,  but  as  the  judgment  is  against  a  surety  and 
bears  ten  per  centum  interest  per  annum,  we  have  decided 
not  to  allow  them  ;  but  affirm  the  judgment  of  the  District 
Court,  with  costs. 


COMPTON  V8.    PALFRET,   STNDIC,   &C.,    AND   SAUNDERS. 

ArFBAX.   FEOH   THE   COUKT  OF    THE   FIFTH    DISTRICT,   FOE  THk   PAEIIH   OF 
ST.   MART,  THE   JUDGE   OF   THE    SIXTH    FEESIDINO. 

A  pETty  cannot  be  heard,  on  his  affidavit  in  the  Supreme  Court,  asking  to  re- 
mand the  case  for  a  new  trial,  on  the  ground  that  he  was  absent,  and  had 
no  counsel  to  represent  him,  when  the  cause  was  called  for  trial  in  the 
inferior  conrt. 

This  is  an  action  against  the  syndic  of  the  creditors  of 
Whiting  &  Co.,  and  6.  T.  Saunders,  as  surety,  on  an  injunc- 
tion bond,  enjoining  an  execution  of  (he  plaintifl^  which  had 
been  levied  on  a  quantity  of  sugar,  the  property  of  his  debtor, 
William  Youngblood.  The  injunction  was  adjudged  to  have 
been  wrongfully  sued  out,  and  was  dissolved  with  damages. 


M'Knuir 

CAAUV. 
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WmnurDuT.  This  suit  is  instituted  to  recover  of  tlie  plaioiiifs  and  surely, 
S^tembert  1840.  j^j  ^j^^  iojuoction.     There  was  no  defence  at  the  trial.    The 

defendant,  Saunders  was  absent,  and  none  of  bis  counsel 
appeared  for  him  ;  one  having  died,  and  the  other  promoted 
to  the  bench.  There  was  judgment  against  the  defendants, 
and  Saunders  appealed. 

CHbbanSf  for  the  appellant,  offered  the  affidavit  of  Saunders 
in  this  court,  showing  the  facts  of  his  absence  at  the  time 
suit  was  called  for  trial,  and  his  not  being  represented  by 
counsel,  praying  that  the  cause  be  remanded  for  a  new  trial; 
alleging  that  great  injustice  had  been  done  him. 

MaskeUy  contra,  insisted  on  the  affirmance  of  the  judg- 
ment. 

Garlandf  J.,  delivered  the  opinion  of  the  court. 

All  the  facts  and  circumstances  in  this  case,  being  pre- 
cisely similar  to  those'  in  the  case  of  Peuch,  Bein  &  Co., 
against  the  same  parties,  just  decided,  ante  97,  the  court  have, 
for  the  reasons  stated  in  their  opinion  in  that  case,  come  to 
the  same  conclusions,  and,  therefore,  affirm  the  judgment  of 
the  District  Court,  with  costs. 


H^HILLIN  V8.     CARLIN,    CURATOR,  &C. 

ArPEAL  FROM    TBI    COURT    OF  TBI    FIFTB    DISTRICT  FOR  TBK  PARISH  OF  ST. 
MART,  JUDGE   LEWIS,  OF  THE  DISTRICT,  PRRSIDINCI. 

Where  the  defendant  in  an  injanction,  staying  executory  proceedings,  joins 
issue,  and  prays  for  judgment  for  the  amount  of  his  debt;  he  thereby 
changes  the  proceedings  from  the  via  exteuliva  to  the  via  ordinaria,  and 
cannot  have  the  injunction  dissolved  with  damages,  so  as  to  proceed  witk 
his  seizure  on  his  mortgage. 
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This  suit  coramenced  by  injunetion  to  stay  an  order  of  w 
seizure  and  sale,  which  the  defendant  had  obtained,  and  was 
proceeding  to  sell  certain  mortgaged  property. 

The  pleadings  on  which  the  parties  joined  issue  are  fully 
slated  in  the  opinion  of  the  court. 

On  hearing  the  parlies,  the  district  judge  dissolved  the 
injunction  as  having  been  wrongfully  obtained  ;  condemning 
the  plaintiff  and  his  surities  to  pay  ten  per  cent,  interest  on 
four  hundred  dollars,  the  amount  of  the  debt ;  and  ten  per 
cent,  damages,  and  all  costs;  and  that  the  sheriff  proceed  as 
if  no  injunction  had  been  granted,  and  ex^Bcute  the  order  of 
seizure  and  sale.    The  plaintiff  appealed . 

Dwighij  for  the  plaintifl^  assigned  various  errorsln  the  pro- 
ceedings, and  urged  the  reversal  of  the  judgment. 

7.  J7.  Lewis  and  Moikdlj  for  the  defendant. 

Morpky  /.,  delivered  the  opinion  of  the  court. 

Grodfroy  Carlin,  as  curator  of  Claire  Allen,  an  interdicted 
person,  took  out  an  order  of  seizure  and  sale,  on  two  promis- 
sory notes  of  three  hundred  and  fifty  dollars  each,  one  paya- 
ble on  the  Ist  of  April,  1836,  and  the  other  on  the  1st  of 
April,  1837,  both  bearing  ten  per  cent  interest  per  annum 
from  their  maturity ;  but  subject  to  a  credit  of  fifty-five  dol- 
lars^ paid  by  the  maker,  John  M'Millin,  on  the  Isl  of 
November,  1836.  The  latter  enjoined  the  proceedings  on 
various  grounds,  which  it  is  unnecessary  to  notice.  The 
defendant  in  injunction  prayed  in  his  answer  for  its  dissolu- 
tion, and  for  damages  against  plaintiff;  and  one  Walter 
Brashear,  his  surety  on  the  bond.  The  plaintiff  then  filed  a 
supplemental  petition  setting  forth  additional  grounds  in  sup- 
port of  his  injunction ;  and  to  this  second  petition  the  defend- 
ant made  an  answer,  in  which  he  prays  that  he  may  have 
judgment  against  the  plaintiff  for  the  amount  of  the  debt, 
with  interest  and  costs,  and  that  the  property  mortgaged  may 
be  seized  and  sold  to  satisfy  such  judgment. 
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WumurDiaT.      On  these  pleadings  ibe  parties  went  to  trial,  whereupon 
s^nember,  1840.  the  judge   beiow  dissolved    the    injunction,   and    decreed 
M'KiLLnr'^  M*Millin  his  surety  to  pay  damages. 

M*  It  is  obvious  that  the  defendant,  by  praying  for  a  judgment 

Where  the  de-  ^S^^^^^  ^^^  debtor,  has  changed  the  proceedings  from  the  via 

fendantiaan  in-  executwa  to  the  ordmoriay  and  no  longer  asks  for  the  seizure 

ezeeatoq^  pnH  and  sale  of  the  particular  property  mortgaged  to  satisfy  his 

iwae^^aDd  prlrt  c'*>"™  'f  ^^^  ^^  seeks  to  obtain  such  a  judgment  as  he  may 
for  jodgmeot  for  cause  to  be  executed  on  any  othc^r  property  belonging  to  bis 
debt ;  he therehy  debtor,  in  case  the  proceeds  of  that  specially  mortgaged 
^SgB****'^rom  should  provo  insuflScient,  In  some  cases,  a  change  in  the 
t*>«««<i»»«j*^  character  of  the  proceedings  mtvy  be  inferred,  but  in  the  pres- 
aria,  and  eannot  ent  suit,  it  isexpressly  prayed  for  by  the  party.  The  ezecu- 
tionT  ^disMi^  ^^^y  process  being  thus  voluntarily  abandoned,  the  judge 
^'^t^"roc!eed  ^^^^^  should  havo  proceodcd  to  render  judgment  on  the 
with  his  seizure  evidence  adduced,  as  in  an  ordinary  suit,  and  he  has  erred 
or   I  mortgage,  j^  decreeing  damages  on  the  injunction  bond.     It  is  evident 

he  has  also  overlooked  the  credit  of  fifty-five  dollars  allowed 
the  debtor  in  the  petition  for  the  seizure  and  sale  of  the 
property. 

It  is,  therefore,  ordered,  ajudged  anddecreed,  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  reversed ; 
and  proceeding  to  give  such  a  judgment  as,  in  our  opinion, 
ought  to  have  been  rendered  below  :  It  is  further  ordered 
that  Godfroy  Carlin,  in  his  aforesaid  capacity,  do  recover  of 
J.  M'Millin  seven  hundred  dollars,  the  amount  of  the  two 
notes  sued  on,  with  interest  thereon  at  the  rate  of  ten  per  cen  t. 
per  annum  from  their  respective  maturities ;  allowing  a 
credit  of  fifty-five  dollars  paid  on  the  1st  of  November,  1836, 
and  that  the  premises  mortgaged  be  seized  and  sold,  to  satisfy 
this  judgment,  with  the  costs  in  the  court  below,  those  of  this 
appeal,  be  paid  by  the  appellee. 
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8TEIN   V8.    GIBBONS    AND   IRBT. 


WiflTEBsIhvr. 

September,  IS40. 


STK13r 

AfFJSAI.   FEOM  THE   COUET  OF    THE    FIFTH    DI8TEICT,  FOE  THE   FAEMH   OF   gIBEOITS         AUD 
ST.   MAETIir,  THE   JUDGE   OF  THE  SIXTH    PEES! DIMS.  lEBT. 

An  Effidayit  for  an  injanction  which  states,  ^  that  the  facts  contained  in  the      J^_^^ 
petition  are  true,'*  is  safficient,  if  sufficient  facts  are  set  out  in  the  peti- 
tion itself. 

If  the  deht  is  in  existence  and  has  accrued^  although  it  be  not  due  at  the 
time  of  a  judgment  obtained  or  contract  made  in  fraud  of  creditors,  it 
will  authorize  the  complaining  creditor  to  instituteUhe  rerocatorj  action 
to  annul  and  set  aside  such  contract  or  judgment. 

The  attacking  creditor,  who  seeks  to  snnul  a  judgment  or  contract  made  in 
&Eud  of  creditors,  must  bring  his  action  within  one  year  f^om  the  date 
^  hu  judgment,  and  not  if  that  attacked. 

This  suit  commenced  by  an  injunction  to  restrain   the 
sheriflf  from  selling  the  defendant  Gibbons'  property,  under 
an  execution  issued  on  a  judgment  obtained  against  him  by 
one  John   Irby,  which  judgment  he  alleges  was  procured 
through  fraud  and  collusion,  and  with  a  view,  on  the  part  of 
Irby  and  Gibbons  both,  to  defraud  the  plaintiff  who  is  a  credi- 
tor of  the  latter.     The  injunction  issued  (he  8th  of  August, 
1835.     There  were  two  notes ;  one  for  fifty-nine  dollars  and 
eighty-one  cents,  dated  April  Sd,  1835,  and  the  other  for 
seven  hundred  dollars,  endorsed  by  Josiab  French  as  payee 
and  first  endorser,  and  by  plaintiff  as  second.     It  was  taken 
up  and  paid  by  French  ;  and  bears  date  8d  of  April,  1835, 
payable  twelve  months  after  date.     French  paid  it  to  the 
bank  and  transferred  it  to  the  plaintiff.  •  The  date  of  pay- 
ment and  transfer  is  not  given.     It  fell  due  the  2d  and  5th  of 
April,  1836.     Was  put  in  this  suit  by  an  amended  petition, 
filed  November,  1836.     An  amended  petition  making  Irby 
a  party,  charging  fraud  and  praying  for  the  annulment  of  his 
judgment,   had  been  filed  29th  of   October,   1835.    The 
agent  of  the  plaintiff  made  oath  that  the  facts  set  forth  in  the 
original  and  amended  petition,  are  substantially  true*     The 
fraud  was  fully  proved  ;   and  the  plaintiff  bad  judgment 
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Warms  DitT.  agaiosl  the  defendant  Gibbons,  for  seven  hundred  dollars, 

Sepiember,iwk  ^j^h  legal  interest,  frora  the  10th  of  November,  1836  ;  and 

■Tsiir        fifty-nine  dollars,  with  10  per  cent,  per  annum,  from  the  2d 

of  April,  1835 ;  and  judgment  annulling  Irby's  judgment 

iBBT,         against  Gibbons,  on  account  of  fraud  and  collusion,  and 

decreeing  the  funds  in  the  hands  of  the  sheriff  to  be  applied 

to  the  payment  of  the  plaintiff's  debt  and  judgment. 

The  defendant  Irby,  appealed. 

Marse^  for  (he  plaintiff,  argued  to  show  that  the  fraud  and 
collusion  was  completely  shown  between  Irby  and  Gibbons, 
and  fully  authorized  the  annulment  of  Irby's  judgment. 

2.  The  injunction  was  properly  obtained.  It  may  be  re- 
sorted to,  in  all  cases,  to  stop  a  fraudulent  sale  or  transfer 
of  a  debtor's  property  by  a  creditor.     5  Jlfor/tn,  JV*.  jS.,  501. 

3.  The  plaintiff  has  fully  made  out  his  demand.  He  was 
one  of  the  original  endorsers  on  the  note  of  Gibbons,  for  seven 
hundred  dollars,  and  had  an  interest  in  taking  it  up.  He 
would  have  been  bound  to  French  the  first  endorser  at  all 
events,  and  the  transfer  of  the  note  made  it  his  debt. 

T.  H.  and  W.  B,  LetoUyJor  the  defendant,  insisted  that 
the  plaintiff  could  not  at  any  rate  recover  on  the  note  for 
seven  hundred  dollars.  It  did  not  exist  as  a  debt  of  the 
plaintiff  at  the  time  suit  was  originally  brought ;  nor  was  the 
debt  shown  or  proved  when  he  became  the  owner. 

2.  The  action  to  annul  Irby's  judgment  is  prescribed  by 
one  year  from  the  time  the  judgment  was  rendered,  and  the 
plaintiff  must  fail  in  his  suit. 

Garland^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  commenced  this  suit  by  an  injunction  tostop, 
in  the  hands  of  the  sheriff  of  the  parish  of  St.  Martin,  an 
amount  which  he  alleged  was  owing  to  him  by  Gibbons, 
on  a  promissory  note,  and  also  the  amount  of  a  note  for  seven 
hundred  dollars,  drawn  by  said  Gibbons,  on  which  he  was 
an  endorser. 

It  appears  that  in  the  year  1834,  Gibbons,  one  of  the 
defendants,  being  in  embarrassed  circumstances,  wished  to 
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cover  his  property  id  such  a  manner  as  to  defraud  bis  credi-  WnrnsDitr. 
tors  and  benefit  his  wife.    To  efTect  bis  object  be  executed  September,  \940, 
to  Irby,  anotber  defendant,  two  promissory  notes,  one  dated  in        mm 
June,  18S2,  for  eigbi  hundred  dollars,  with  ten  per  cent,  inter-        ^^*    ^^ 
est  thereon,  and  the  other,  for  one  thousand  and  two  bundled        nsT. 
dollars,  dated  in  August,  1834,  with  interest.     In  October, 
18S4,  Irby  commenced  suit  on  these  notes  in  the  District 
Court  of  St.  Martin,  and  after  some  contest  with  some  of 
Gibbons^  creditors,  who  intervened,  obtained  a  judgment 
for  the  whole  amount  with  interest  and  costs,  on  the  9ih  of 
May,  18S5.     On  this  judgment  an  execution  issued,  which 
was  levied  on   all  the  property  of  Gibbons.     A  few  days 
before  the  sale,  the  present  plainiifT  commenced  this  suit, 
alleging  that  he  was  a  creditor  of  Gibbons  on  a  note  for 
fifty-nine  dollars  and  eighty-one  and  one-fourth  cents,  with 
ten  per  cent  interest  thereon,  from  the  2d  of  April,  1835,  and 
that  he  was  an  endorser  on  a  note  for  seven  hundred  dollars, 
made  by  Gibbons,  discounted  by  the  Union  Bank  of  Louis- 
iana, for  his  accommodation,  which   he  alleged  he   was 
apprehensive  he  would  have  to  pay,  and  could  not  be  re- 
imbursed, if  the  sale  was  made  by  the  sheriflTand  the  money 
paid  to  Irby.    Upon  the  note  in  bank,  there  were  several 
endorsers,  and  the  name  of  Josiah  French,  Esq.,  preceded 
that  of  the  plaintiff;  it  became  due  the  2d  of  April,  1886,  was 
protested  for  non-payment,  and  paid  m  full  by  French  out  of 
Us  own  fundsy  as  is  expressly  stated  in  the  receipt,  on  the 
back  thereof.    When  the  injunction  was  first  instituted,  Irby 
was  not  made  a  party,  but  at  the  first  term  of  the  court  after, 
he  intervened  and  moved  to  dissolve  it,  for  variotis  causes^ 
alleging  that  he  was  a  judgment  creditor,  &c.     The  pininliff 
thereupon,  had  leave  to  amend  his  petition,  which  he  did  by 
making  Irby  a  party,  charged  him  as  being  a  party  to  the 
fraud,  and  of  collusion  with  Gibbons  to  defraud  his  creditors. 
The  allegations  in  this  amended  petition  are  general,  and  cover 
the  whole  ground.     To  the  filing  of  this  amendment,  by  the 
plaintiff^  Irby  objected,  but  it  was  overruled,  he  then  answered 
to  the  merits,  alleging  the  validity  of  his  judgment,  and  its 
fairness. 

14  VOL.    XVI. 
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WmnyDiflT.      Sometime  in  the  year  1835,  previous  to  the  month  of 

S^ffember,  \%4o.  November,  French  paid  the  note  in  bank  for  seven  hundred 
'  nvnr        dollars,  on  which  he,  plaintiff,  and  others  were  endorsers,  and 

•iBBoiiii'  Airs  ^^^^  transferred  Co  plaintiff  all  his  right  to  it.  Neither  the  date 
iBBT.  of  the  payment  or  transfer  is  established  by  evidence.  On 
the  2d  of  November,  1835,  the  plaintiff  again  amended  bis 
petition,  stating  he  was  the  assignee  of  French,  of  the  note 
paid  by  him,  reasserted  the  fraud  and  collusion  between  Irby 
and  Gibbons,  and  claimed  the  amount  of  the  note  should  be 
paid  out  of  the  funds  in  the  hands  of  the  sheriff.  To  thia 
amendment  Irby  answered,  and  among  other  things  alleged 
that  this  demand  was  prescribed  by  the  expiration  of  one 
year  from  the  time  his  judgment  against  Gibbons  was  render- 
ed, and  that  plaintiff,  as  assignee  of  French,  had  lost  all 
right  to  recover  on  the  note  in  this  form. 

This  action  is  one  well  known  to  our  law,  and  rules  for  its 
prosecution  are  laid  down  in  our  code.  See  Louiriana  Code^ 
from  artkks  1965  to  1989 ;  and  many  cases  for  the  revocation 
of  judgments  and  contracts,  on  the  ground  of  fraud,  are  lo  be 
found  in  the  reports  of  the  decisions  of  this  court. 
AnaffiHaTitfor      ^^^  ^^^^  objection  made  by  Irby,  is  that  the  aCBdavit  an- 

•n .    injunction  nexed  to  the  petition  is  defective.     We  have  examined  ii,  and 

which       aUtet,  "^  ' 

••that  the  facti  think  it  sufncient.  It  says,  *^that  the  facts  contained  in  the 
p^ition  '"are  ^bovo  petition  are  true,"  and  by  reference  fo  the  petition,  we 
^r*^:"  .'*  ""£'  think,  sufficient  grounds  are  staled  to  maintain  it     The  Code 

cient,   if    MiiB-  '  ^ 

cient  facu  are  of  Practice  does  not  require  any  particular  form  for  an  affida- 
titiM^Viaeif.  ^^  vit,  to  obtain  an  injunction,  but  says  the  party  must  slate 

*^  under  oath  the  facts  which,  according  to  his  belief,  render 
an  injunction  necessary."    Article  304. 

2.  He  says,  that  although  Stein  may  be  a  creditor  of  Gib- 
bons, he  cannot  in  this  mode  arrest  him  in  the  execution  of 
bis  judgment.  We  entertain  a  different  opinion.  If  there  were 
no  means  provided  by  law,  to  arrest  the  execution  of  judg- 
ments obtained  by  fraud,  the  most  serious  consequences 
might  result  to  bona  fide  creditors.  All  the  fraudulent  pur- 
poses of  a  debtor  might  be  carried  into  effect,  and  his  property 
dissipated  before  the  creditor  could  get  a  judgment  annulling 
or  revoking  the  fraudulent  contract  or  judgment .    We  think 


OP  THE  STATE  OF  LOUISIANA.  107 

ffae  plaiotiflT  comes  within  the  provisions  of  the  Code  of  Prac-  WummmDnT. 
lice,  artkUs  800,  SOI,  SOS,  and  this  court  have  decided  the  September, t%4a. 
qaestioo  in  8  Louinana  RepartSy  103.     5  Jlfortm,  JV*.  5.,  501.         srnv 

3.  He  says  he  is  not  a  party  to  the  suit,  and,  therefore,  the  ^^ 
injunction  ought  to  be  dissolved.     It  is  true  he  was  not  a        ikbt. 
parly  originally,  and  had  he  remained  silent,  no  judgment 

that  roighl  have  been  rendered  would  operate  against  him ; 
but  he  came  into  the  District  Court,  intervened  in  the  suit, 
and  aa  soon  as  he  did  so,  the  plaiotiflT  by  an  amended  petition 
made  hira  a  party,  charging  him  as  being  k  participator  in 
the  fraud  with  Gibbons.  To  the  filing  of  this  amended  peti- 
tion he  made  no  objection,  if  he  did,  he  took  no  bill  of 
exception  to  the  opinion  of  the  court  admitting  it,  but 
answered  to  the  merits.  We  think  he  is  properly  before  the 
court. 

4.  He  says  he  is  a  bona  fide  and  honest  creditor  of  Gibbons, 
and  having  obtained  a  judgment  against  him,  he  claims  to 
execute  it  and  receive  the  money  from  the  sheriflU  This 
brings  us  to  the  facts  of  the  case,  and  upon  a  minute  exami- 
nation of  the  evidence,  we  are  authorized  in  saying  a  baser 
fraud  was  never  attempted  to  be  perpetrated.  The  judge 
who  tried  the  cause  in  the  court  below,  who  saw  the  witnesses 

and  heard  them  testify,  was  of  that  opinion,  and  we  concur    .^       .      . 

with  him.  in  czitteiMe  and 

It  has  been  alleged  in  the  argument,  by  the  counsel  for  though^it^ not 
Irby,  that  the  plaintiflTis  not  a  creditor  of  Gibbons.  That  fact  or«**dUlS!t 
is  shown  conclusively,  by  the  exhibition  of  the  note  for  fifty-  obtained  or  eon- 
nine  dollars  and  eighty-one  and  one-fourth  cents,  with  ten  per  fna^  of  eredU 
cent,  interest,  from  the  8d  of  April,  18SS,  and  of  the  note  for  S"ri«e  ihl!liS^ 
seven  hundred  dollars,  dated  the  2d  of  April,  1835,  payable  pinining  er«di- 
one  year  after  date,  io  the  order  of  Josiah  French  and  the  reroeatoiy 
endorsed  by  him,  the  plalntiflT  and  Thomas  Johnston.  The  l^^'^'J^  "H^l^ 
first  note  was  due  before  the  judgment  was  obtained  by  Irby,  w^ti  eooUMtor 
and  the  second  was  in  existence  though  not  due  until  after- 
wards. The  debt,  therefore,  had  *^  accrued"  to  use  the  lan- 
guage of  article  1988,  of  the  code. 

The  first  note  is  made  payable  to  the  plaintiflf,  and  the 
other  is  regularly  transferred  to  him  by  French,  the  first 
endorser,  who  paid  it. 
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WisTXKirDitT.      The  remaining  question  is  as  to  the  plea  of  prescriplioo. 

September,  1840.  j^  jg  ^lear  it  does  not  apply  to  llie  note  for  fifty-nine  dollars 

sTsiir         and  eighty-one  and  one-fourth  cents,  nor  do  (he  counsel  for 

MBBOHs'    AX9  ^^^  appellants  contend  it  does ;  but  they  insist  on  its  applica- 

UBV.        tion  to  the  note  for  seven  hundred  dollars.     They  say  the 

plaintiff  stands  precisely  in  the  same  situation  as  French 

would  have  done,  if  he  had  not.  transferred  the  note  to  the 

plaintiff,  which  is  indisputable,  and  the  question  is,  could 

French  have  recovered  if,  instead  of  transferring  the  note  to 

plaintiff,  he  had  commenced  a  suit  in  November,  1836,  to 

revoke  the  judgment  of  Irby  against  Gibbons.    The  counsel 

Tiie  attteknis  '^^  ^^^  appellant  contends,  that  the  article  1989,  which  limits 

•reditor,     who  t^ig  action  to  One  year  from  the  date  of  the  judgment,  means 

aeeki  to  annul «    ....  -  ,        •  -   ,      .     , 

jadgmentoreoD-  that  the  time  IS  to  commence  from  the  date  of  the  judgment 
ft^ad  Tore^"  attacked.  We  believe  otherwise.  The  article  says  *Hhe 
tors,  roust  bring  actiou  is  limited  to  one  year  i  if  brought  by  a  creditor  indi- 

kisaetion  within     .  ,      ,,  ,  .  ;:  ,         .         t      i  ,      .       i  .     , 

one  year  from  Tidually,  to  be  counted  from  the  time  he  has  obtained  jndg- 
judgment/'^and  nient  against  the  debtor ;  if  brought  by  syndics  or  other  rep- 
not  of  that  at-  resentatives  of  the  creditors  collectively,  to  be  counted  from 

the  day  of  their  appointment."  This  court  have,  on  sereral 
occasions,  had  this  question  under  consideration,  and  have 
decided  on  both  branches  of  the  prescription  mentione<l  in 
the  article.  In  the  case  of  Fennessy  vs.  GonsottKn,  11  Ltw- 
isiana  Reports,  424,  the  court  said,  the  prescription  is  to  run 
from  the  date  of  the  judgment,  which  the  attacking  creditori 
may  have  obtained,  and  at  page  532,  of  the  same  volume, 
the  question  as  to  suits  brought  by  syndics  was  also  settled. 
French  had  a  right  to  bring  his  suit  against  Gibbons,  at  any 
time  within  five  years,  under  the  article  3505  of  the  code, 
and  one  year  from  the  date  of  his  judgment,  to  commence  a 
suit  against  Irby  and  Gibbons.  Having  transferred  all  his 
rights  to  the  plaintiff  Stine,  he  can,  we  think,  prosecute  them 
in  this  action. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Wnnmir  Durr. 
COX  VS.   RESS   ET   AL.  S^tember,  IH^. 


cox 

V9. 


AFPBAI.   FKOM  TAB   COUET  OF    THE    riVTH    DIBTBICT,  FOE  THE   PA  BUB   OF 

ST.   MAETm,  THE   JVDOB   THEEEOF  PEE8IDIN0.  BEES  VT  Ab. 

All  penoDE  appeEllng,  and  fleekidg  to  rererao  a  judgment,  mnat  bring  bafora    j  47  J^ 
tfaia  court,  orezy  partj  who  haa  an  intorwt  in  haTing  it  rastained. 

80,  wiwre  a  role  was  taken  on  tha  derk,  to  compel  him  to  isine  an  ezeen- 
tion  in  a  particnlar  fonn,  and  he  refuaea,  no  appeal  will  lie  againit  him 
mkmtt  from  a  jndgment  toataining  his  conne  and  discharging  the  role. 
The  clerk  has  no  interest  in  sostaining  sach  a  jndgment. 

This  case  conies  up  from  the  decision  of  the  judge  a  quo, 
on  a  rule  taken  by  the  plaintifT  on  the  clerk  of  the  District 
Court,  requiring  him  to  show  cause  why  he  should  not  issue 
an  aSas  fieri  facias  against  the  defendants. 

It  is  shown  that  a  final  judgment  of  the  Supreme  Court, 
was  rendered  in  September,  1836,  and  entered  as  the  judg- 
ment of  the  District  Court,  in  October  following,  against 
David  Rees,  principal,  and  J.  H.  Thomas,  as  surety,  for  one 
thousand  four  hundred  and  ninety-eight  dollars  and  fourteen 
cents  with  ten  per  cent,  interest,  from  the  16ih  of  June,  1827, 
ODtil  paid;  and  that  a  certain  tract  of  land  mortgaged  by 
Rees  to  the  plaintifi^  be  first  seized  and  sold  to  satisfy  the 
same.  Upon  this  judgment  execution  issued,  and  the  sheriff 
returned  that  the  land  mentioned,  had  been  sold  on  a  prior 
mortgage,  and  that  Rees  was  dead,  and  his  succession  in  a 
course  of  administration  as  an  insolvent  one. 

The  plaintiff's  attorney  applied  for  an  oUtLS  fieri  fadas 
against  the  surety ;  and  the  clerk  refused  to  issue  it,  on  the 
ground  that  the  judgment  was  conditional  and  that  the  land 
mortgaged  for  the  debt,  must  be  first  discussed  and  sold. 
Upon  this  refusal,  the  plaintiff  took  the  rule  in  question. 
The  clerk  appeared  by  counsel,  and  showed  for  cause  that 
the  judgment  against  Rees  and  Thomas  required,  as  a  con- 
dition precedent,  that  the  tract  of  land  mortgaged  to  the 
plaintiff,  by  Rees,  should  he  first  seized  and  sold  to  satisfy  the 
judgment,  which  had  not  been  done ;  and  until  this  was 
done,  he  considered  it  his  duly  to  refuse  the  execution. 
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t 

WbstxkhDiit.      There  was  judgment  on  ihe  rule  for  the  clerk;  the  court 
September,  1840.  considering  that  he  had  shown  sufficient  cause  for  not  idsuing 

the  execution.     The  plaintiff  appealed. 


cox 
&U8  rr  AL. 


VoarhieSy  for  the  plainlitTy  contended  that  the  court  below 
certainly  erred,  for  if  this  remedy  is  denied,  there  is  an  end 
to  the  right.  It  does  seem  to  me  clearly  competent  to  show, 
that  the  property  required  by  this  court  to  be  first  discussed, 
is  no  longer  susceptible  of  being  so.  On  showing  this,  why 
should  not  the  plaintiff  have  his  recourse  against  the  surety? 
Otherwise  it  would  be  a  right  without  a  remedy  !  Apply  to 
the  district  judge  to  have  the  judgment  of  this  court  exe- 
cuted, he  of  course  will  refer  the  party  to  the  clerk,  and  what 
will  be  the  consequence  1  The  clerk  will  forever  add  the 
impossible  canditionj  and  the  sheriff,  as  a  matter  of  course,  will 
always  make  the  same  return !  Suppose  it  had  been  a  slave 
inslead  of  the  tract  of  land,  and  the  slave  had  died  before  the 
execution  of  the  judgment,  would  it  have  been  contended 
that  the  execution  could  not  have  been  levied  on  other 
property  ? 

Mwse^  contra. 

JUaWtn,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  discharging  a 
rule,  taken  on  the  clerk  of  the  District  Court,  to  show  cause 
why  he  should  not  issue  an  alias  execution  against  the 
defendants  in  this  case. 

The  plaintiff  had  obtained  a  final  judgment,  against  the 
defendants,  David  Rees  and  J.  H.  Thomas,  his  surety,  which 
ordered  that  a  tract  of  land  belonging  to  Rees,  and  was  mort- 
gaged, should  be  first  seized  and  sold  to  satisfy  the  debt  for  which 
judgment  was  rendered.  An  execution  issued,  and  the  sheriflT 
returned,  ^^  that  Rees  was  dead  and  his  estate  insolvent,  and 
administered  in  the  Probate  Court  by  his  widow,  under  the 
benefit  of  an  inventory,  against  whom  no  proceedings  could  be 
had  under  the  writ  of  j!./a:''  '^and  that  the  land  ordered  to 
be  seized  was  in  the  hands  of  a  third  possessor,  who  purchased 
it  at  sheriff's  sale  under  a  former  seizure."    On  this  return 
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being  made  by  the  sherifi,  ihe  plain liflTs  attorney  applied  for  Wnnur  Om. 
an  aUoM  fieri  facias  in  the  usual  fornr),  without  reference  to  the  September^  \t¥k 
discuesion  of  the  laud  ordered  to  be  first  seized ;  but  the  mvcrnT^ 
clerk  refused^  on  the  ground  that  the  judgment  required  as  a  ^* 

condition  precedent  the  discussion  of  said  land ;  whereupon 
a  rule  was  taken  on  him,  to  show  cause  why  the  execution 
should  not  issue  in  the  manner  and  form  required.     The 
clerk  showed  cause,  and  upon  the  issue  thus  made  the  rule     j^n    penom 
was  discharged ;  and  the  plaintiff  has  appealed  as  against  appnKng,   and 

_        t     ■_  iccliioj    to   ■"'C" 

the  clerk.  rent    a    jodg* 

We  have  often  said,  that  whoever  applies  to  us  for  the  wlngbeforethit 
reversal  of  a  judifment,  must  bring  before  this  court  all  those  •owrt.cTciyp^i^ 
wbo  have  an  interest  that  it  be  sustained.     We  cannot  pass  tereat  in  luTiog 
on  the  rights  of  those  to  whom  no  opportunity  has  been  '       ^' 
aflbrded  to  be  heard.     In  the  present  case,  the  only  ap^ 
pellee  is  the  clerk  of  the  District  Court,  who  has  nothing 
at  stake  and  is  without  authority  to  represent  those  who  have 
an  interest  to  support  the  judgment.     There  not  being  proper 
parties  before  this  court,  the  appeal  cannot  be  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed,  with  costs. 


BIOUTON  V8.  DROZ. 


APFKAI*   FROM  TflX  COURT  OF  TBS    FIFTH    DISTIIOT,  FOR    THS   PARISH  OF 
LAFATSTTB,  THI  JUDOB   OF  THB  DISTRICT  PRBSIOIMa. 

A  defence  that  bad  ahinglee  were  famished  bj  plaintiff,  will  not  avail  the 
par^,  in  his  ezcnse  for  making  a  bad  roof,  when  he  made  no  objections 

to  their  quality  before  potting  them  on. 
When  a  joij  passes  upon  the  manner  in  which  a  job  of  work  has  been  per- 
formed, their  verdict  will  not  be    distorbed   on    slight  contradictory 
evidence. 

This  is  an  action  of  damages.     The  plaintiff  shows  that  he 
contracted  with  the  defendant  to  build  him  a  house,  which 
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WamnDivr.  *wa8  not  finished  and  built  in  a  workmanlike  manner ;  but  on 

Sepiember,  is4a  the  Contrary  was  so  defective,  and  badly  built  and  covered, 

MouTow"^  ^^^^  plaintiff  bad  to  take  off  the  entire  roof  from  the  bouse, 

and  cover  it  with  new  shingles.    The  rain  beating  through 

ihe  roof,  had  destroyed  the  painting,  and  injured  the  furniture. 

He  claims  seven  hundred  dollars  in  damages. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
he  finished  the  house  in  a  workmanlike  manner,  and  any 
defects  in  the  roof  were  such  as  proceeded  from  causes  inde- 
pendent of  him.     He  prays  that  the  suit  be  dismissed. 

The  cause  was  tried  before  the  court  and  a  jury. 

The  evidence  fully  sustained  the  plaintiff's  allegations  in 
relation  to  the  roof  of  his  house.  The  only  palliation  which 
appeared  for  the  defendant  was,  that  the  shingles  originally 
put  on  the  house,  were  furnished  by  the  plaintiff,  and  a  car- 
penter swore  he  had  examined  the  roof,  and  he  could  not 
make  a  good  roof  with  those  shingles  and  guarantee  iu 
Several  other  of  defendants  witnesses  testified  to  the  badness 
of  the  shingles  furnished  by  the  plaintiff,  and  to  the  bad 
weather  when  they  were  put  on.  The  testimony  in  this 
respect  was  slightly  contradictory. 

The  jury  returned  a  verdict  of  three  hundred  and  sixty-nine 
dollars  and  fifty-six  cents,  for  the  plaintiff,  and  from  judgment 
rendered  thereon,  the  defendant  appealed. 

Oroto,  for  the  plaintiff. 

JVeoett,  for  the  appellant  insisted  that,  from  the  contradic- 
tions in  the  testimony,  the  case  should  be  remanded. 

Marphyj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  sustained  by  plaint ifl^  in 
Adefenocihtt  consequeuce  of  the  defective  and  unworkmanlike  manner  in 
were  farnithed  which  defendant  has  made  the  roof  of  a  dwelling  house  which 
*JtalJl!iTthe^  he  had  undertaken  to  build  for  the  plaintiff.  The  defence  set 
ty,  in  his  exOTie  up  ig^  that  the  defects,  if  any  there  are  in  the  roof  as  com- 
i^^when  he  plained  o4  must  be  ascribed  to  the  bad  quality  of  the  mate- 
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rials  famished  by  plainlifl^  and  nol  to  the  manner  in  whicli  WBararnvDiir. 
the  work  has  been  executed.  This  issue  was  placed  before  a  ^^P'^"^^*  ^*^- 
jury,  who  brought  in  a  verdict  for  a  small  portion  of  plaintifTs  uwrojt'B  muu. 
claini.     The  defendant,  after  an  unsuccessful  efibrl  to  obtain  ^' 

a  new  trial,  appealed.  made  no  obit^c- 

It  does  not  appear  that  defendant  before  using  the  shingles,  q^iuj^^  bifm 
furnished  by  plaintiff,  objected  to  their  quality.  On  other  P"*j^"|5*^*™.**'*' 
points,  the  evidence  is  somewhat  contradictory,  but  we  have  paues  upon  tbe 
seen  nothing  in  it  which  makes  it  our  duly  to  disturb  the  ver-  ^jtlTof  vorkhtt 
diclofthejary.  '  feSSSiHli 

not  tie  diatorbed 

li  is,  therefore,  ordered,  that  the  judgment  of  the  District  dloKwy  ^"eW- 
Couri  be  affirmed,  with  costs.  ^^'"^ 


s 


LtNTON^S  HGIftS  VS.   WALSH. 

AffEklm    rKOH   TR*  COVftT  OV   TBX    VHTTB    mSTRICT,  VCR  TBB   PAftlBH  OV 
ST.   MAKTIV,  TBI  JVDQK  OF  THS   MYKNTH   PmiSIDING. 

A  promue  to  pay  certain  drafts  bjr  the  defendant,  who  aren  that  ho  drew 
them  as  a^ent,  will  bind  him  personally,  and  authorize  the  drawee  who 
has  paid  the  drafts,  to  recover  the  amount  from  him.  The  case  is  stronger 
when  the  principal  disavows  the  acts  of  his  alleged  agent. 

This  is  an  action  by  tbe  legal  representatives  of  John  Lin- 
ton, deceased,  against  the  defendant,  as  drawer  of  three 
drafts,  amounting  to  seven  hundred  and  forty  dollars  ;  which 
were  drawn  on,  and  paid  by  John  Linton,  in  his  lifetime,  as  is 
alleged,  for  the  benefit  of  the  defendant. 

The  defendant  admitted  he  drew  the  drafts  as  alleged,  but 
averred  that  he  drew  them  as  agent  of  F.  D.  Conrad,  Esq. 
He  denies  that  he  is  liable,  in  any  manner,  for  the  amount  of 
said  drafts,  inasmuch  as  he  never  authorized  John  Linton, 
to  accept  any  draft  for  him. 
15  vol,.  XVI. 
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WtnnjKDin.      The  drafts  were  drawn  in  the  following  form. 

September^  18^0. 


uBTOH*i  KDM  '^Ncw  Iberid^  S2d  June,  1833." 

**  At  ninely  days  sight,  please  pay  to  the  order  of  Messrs. 
H.  R.  Lee  &  Co.,  %\S0 ;  value  received,  im  oceawUofF.  D. 
Conrad^  and  oblige  your  obedient  servant.** 

-S.W.WALSH.»» 


^*  To  John  Linton,  Esq. 
New-Orleans 


."5 


The  evidence  showed  that  the  defendant  was  agent  of  F. 

D.  Conrad,  in  the  management  of  a  plantation  ;  who  states 

that  h^rew  the  drafts  on  account  of  it;  but  Conrad  expressly 

disavowed  his  authority  to  draw  the  drafts  in  question.  They 

were  paid  by  Linton,  and  afterwards  put  in  the  hands  of 

>^  J^hua  Baker  for  collection,  who  states  that  the  defendant 

*'  promised  to  give  a  draft  on  the  jSrm  of  Lastrapes  &  Des- 

'    iViare,  for  their  amount,  but  failed  to  do  so.     He  said  he  or 

Mr.  Conrad  would  pay  them  by  the  1st  March,  1896.  Walsh 

^  '  always  said  Conrad  should  have  paid  them.    Witness  told 

him,  that  Linton's  estate  had  no  obligation  from  Mr.  Conrad, 

and  that  they  had  to  look  to  him  for  payment,  and  he  to 

Conrad.    The  latter  said,  defendant  was  to  pay  them  and 

not  him,  as  they  were  for  the  defendant's  individual  account. 

The  defendant  in  a  letter,  says  it  is  out  of  his  power  to  give 

a  draft  on  Lastrapes  &  Desmare  as  he  expected.     He  says, 

**  I  shall  do  all  I  can  to  see  it  paid,  either  by  Mr.  Conrad,  or 

myself,  between  this  time  and  the  month  of  March.     Should 

you  insist  on  suing  me,  it  will  only  be  making  costs,  without 

hastening  payment   of  the  debt.     I  consider  Mr.   Conrad 

as  bound,  in  his  settlement  with  me  of  the  affairs  of  Pare 

Perdu  plantation,  for  aU  the  drafts  I  gave,  and  were  accepted 

by  Mr.  Linton,  or  none  of  them." 

There  was  judgment  for  the  defendant,  and  the  plaintiflb 
appealed. 

MaskeUf  for  the  plaintiffs,  showed  that  during  the  progress 
of  the  trial  in  the  lower  court,  the  defendant  offered  as  evi- 


Marscj  contra,  iosisted  thaf»  by  the  evidence  and  declara* 
lions  of  the  defendant,  he  was  not  personally 
these  drafts.     And  his  promises  only  go 
would  see  the  drafts  paid  :  But  he  alwajiC s^^fltfr.  Conra3{ 
was  liable,  and  not  him.    They  were  for, 
accouDt^ 

Garland,  /.,  delivered  the  opinion  of  the  cS||rt. 

Tbis  suit  is  instituted  on  three  drafts,  drawn  by  the  defend- 
ant on  the  late  John  Linton,  in  the  year  1833,  payable  in 
thirty,  sixty  and  ninety  days,  and  amounting  to  seven  hun- 
dred  and  forty  dollars,  directing  the  amount  to  be  charged  to 
Mr.  F.  D.  Conrad.  Linton  accepted,  and  paid  the  drafts,  and 
when  he  called  on  Conrad  for  the  amount,  he  refused  to  pay 
it,  saying  the  defendant  was  not  authorized  to  draw  on  his 
account.  He  then  called  on  the  defendant  to  pay  the  amount, 
who  in  the  summer  of  1835,  to  use  the  language  of  one  of 
the  witnesses,  **  promised  to  give  a  draft  on  the  late  firm  of 
Lastrapes  &  Desmare,  payable  on  the  let  of  Mardi,  1836, 
in  favor  of  plaintiffs  for  said  drafts,  but  told  deponent  he 
wished  to  see  Mr.  Desmare,  previous  to  giving  said  draft,"  he 
at  the  same  time,  said  Mr.  Conrad  ought  to  have  paid  the 
amount.     On  the  26th  of  September,  1835,  he  wrote  a  letter 
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dence  the  depositions  of  Thompson  and  others,  taken  under  a  w^nwmmDur, 
commission  dated  25th  July,  1837;  to  the  admissibility  of  September,  i84a 
which  the  plaintiff  by  his  attorney,  objected,  and  filed  a  bill 
of  exceptions,  the  ground  of  which  objection  is  : — 

That  the  commission  was  ordered  to  be  returned  without 
delay,  instead  of  specifying  a  particular  day ;  See  Code  of 
Practice,  439;  8  Jlforttn,  JV*.  &,  450. 

2.  That  proof  of  agency  devolved  on  the  party  claiming  the 
right,  and  having  failed  to  establish  his  legal  authority  to 
draw  said  drafts,  he  became  personally  liable  for  their  pay- 
menU  4  Jlfarfm,  JV.  S.,  528,  502 ;  5  Idein.,  138  ;  %  Lrnm^ 
BeporU^iU;  6.  /dem., 47;  CwU  Code,  mi,  2982. 


118  CASES  IN  THE  SUPREME  COURT 

WssrsmirOiKT.  io  Joehua  Baker,  Esq.,  who  was  the  attorney  of  the  plainiiflb, 
Septembsr,  i84i).  in  which,  after  explaining  why  he  could  not  give  the  draft  on 
i^r,.^x. ',  «>.ll  Mesars,  Lastrapes  &  Desmare,  which  he  had  promised,  he 
V9.  says,  **  I  wish  you  in  the  meantime  to  feel  assured,  that  I 

shall  do  all  I  can  to  see  it  paid,  either  by  Mr.  Conrad  or  my- 
self, between  this  time  and  the  month  of  March  next."  He 
also  expresses  the  hope  no  suit  will  be  brought  against  him, 
as  it  would  not  hasten  the  payment,  and  further  expresses 
his  intention  to  **  consider  Mr.  Conrad  as  bound  in  his  settle- 
ment of  the  affairs  of  the  Pare  Perdu  plantation,  for  all  the 
the  drafts  given  by  him,  and  accepted  by  Linton.  In  April, 
1837,  this  suit  was  commenced,  and  the  defendant  then  de- 
nied his  liability,  and  reasserts  that  he  drew  the  drafts  as  Con- 
rad's agent.  The  District  Court  gave  a  judgment  for  the 
defendant,  from  which  the  plaintiffs  appealed. 

There  is  a  bill  of  exception,  in  the  record,  to  the  opinion  of 

the  court  below,  rejecting  certain  depositions  offered  by  the 

defendant,  which  we  do  not  consider  it  necessary  to  decide 

upon,  as  the  testimony,  if  admitted,  would  not  change  the 

A  promise  to  opinion  we  entertain  as  to  the  liability  of  the  defendant. 

piy certain dnifi.      ^^  Jq  ^^^  concur  in  the  Opinion  of  the   District  Court. 

by  the  deiendaut  ■^ 

who  avera  ihat  Admitting  for  the  argument,  that  the  position  taken  by  the 
aeeniu  will  bind  defendant,  in  the  first  instance,  was  correct,  yet  his  subsequent 
aid  ^"ho*Hze  pf^ti^^se.  Verbally  and  in  writing,  to  pay  the  drafts,  binds  him. 
the  drawee  who  ^o  principle  Can  be  clearer  than  that,  if  an  agent  draws  a 
draftatoVecover  draft  or  bill  of  exchange,  which  is  paid  by  the  drawee,  and 
tiie  *™^VJJ^'^™  the  agent  afterwards  promises  to  become  personally  responsi- 
ia stronger  when  ble,  that  he  is  bouud  by  the  engagement,  and  the  case  is 
avow""the*  act^  Stronger,  when  the  reputed  principal  disavows  the  act,  and 
of  hia  alleged  refuses  to  sanction  it. 

agent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided,  and 
reversed;  and  this  court,  proceeding  to  give  such  judgment  as 
ought  to  have  been  given  in  the  court  below,  do  further  order 
atid  decree,  that  the  plaintiff  do  recover  of,  and  have  judg- 
ment against  the  defendant,  S.  W.  Walsh,  for  the  sum  of 
^€ven   hundred  and  foity  dollars,   with  interest  thereon,  at 
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the  rale  of  five  per  cent,  per  annnm,  from  the  ISth  day  of  WiiTBuiDwr. 
Aprily  in  the  year  1837,  until  paid,  and  coats  in  both  court*.    Sipumbtr^  iMo. 


LOU88ADE,  V$.   HARTMAlf   ET   AL. 

AFrSAL  Wmom  THB  COURT  OF  TBC  f  IFTH  DI0TBIOT,  FOB  THB  FABMH  OF  IT. 
MlBTv  TBB  lUVOB  OF  THB  SIXTH  FRBSIDIICO. 

TwpBMWFB  are  jointly  liable  in  actiona  of  toil ;  and  where  there  are  seyeral 
treepawtm,  they  most  all  be  joined  in  the  same  action,  and  judgment 
autcred  m  relation  to  all ;  and  if  against  them,  each  one  is  condemned  for 
bis  proportion  of  the  damages. 

So,  where  four  persons  were  sued  as  co-trespassers  for  killing  or  camung  the 
death  of  a  slave,  and  judgment  taken  against  two  only :  Held^  that  the 
judgment  was  erroneous  in  not  including  all,  uid  against  each  one  for 
bis  proportion  of  the  plaintiff's  damages;  and  judgment  of  non-suit  was 
rendered. 

This  is  an  action  fordamages,  in  which  the  plaintiff  seeks 
to  recover  the  value  of  a  slave,  which  he  alleges  was  killed,  or 
his  death  caused  by  the  conduct  of  the  defendants. 

The  plaintiff  shows  that  his  slave  Sandy,  was  on  his  way  to 
and  near  the  house  of  a  neighbor,  on  the  2d  April,  1836,  where 
he  had  written  permission  to  go  every  evening  to  see  his 
wife  and  children ;  and  that,  at  about  the  hour  of  10  o'clock, 
he  was  arrested  on  his  neighbor's  premises  by  the  defendants 
Hartman,  Theriot,  Bemiss  and  Yining,  who  called  themselves 
a  patrol.  That  his  said  boy  had  his  written  pass  which  he 
showed,  but  the  defendants  persisted  in  whipping  and  pun- 
ishing him  without  any  just  cause ;  and  in  the  struggle 
which  ensued,  Sandy  escaped  and  run  towards  the  Bayou 
Teche,  which  was  about  one  hundred  yards  or  so  from  the 
bouse  where  he  slopped.  The  defendants  pursued  him  to 
the  Bayou,  threatening  to  kill  him,  when,  being  hotly  pur- 
sued, he  threw  himself  into  the  Bayou,  to  avoid  being  taken, 
and  was  drowned. 

The  plaintiff  further  alleges,  that  the  defeodanUi  are  liable 


us  CASES  IN  THE  SUPREME  COURT 

WwRRKDifrr.  for  the  value  of  said  slave,  who  was  a  good  mechanic  and 

September,  1840.  carpenter,  and  worlh  three  thousand  doil^irs.     He  prays  judg- 

uavnjj)^  ment  against  said  defendants,  for  their  illegal  conduct  in  caus- 

tw.  ing  the  death  of  his  slave,  for  his  value. 

HABTKAHiTAL.      jjartman  and  Theriof,  two  of  the  defendants,  pleaded  (he 

general  issue  and  justified  their  conduct.  They  averred  that 
they  were  doing  the  duties  of  patrol  in  the  neighborhood  of 
one  Manuel  .Delukie's,  under  (he  direction  of  their  leader, 
and  came  upon  this  negro  at  Delukie's  and  demanded  his  pass, 
which  after  much  insolence  the  negro  produced,  and  it  was 
pronounced  by  the  patrol  not  to  be  legal ;  he  was  ordered  to 
be  whipped,  when  he  broke  away  and  run  into  a  back-room. 
One  of  the  party  went  in  after  him,  when  the  captain  called 
to  him  to  stop  and  not  further  trouble  the  negro,  when  the 
person  replied  no  damned  negro  should  run  over  him. 
Sandy  broke  and  run  into  the  Bayou  ;  and  one  of  the  defend- 
ants took  a  pirogue,  and  attempted  to  save  him  from  drown- 
ing, but  was  unable  to  do  so.  The  defendant,  Hartman,  did 
not  pursue  the  slave.  They  pray  that  the  plaintiff's  demand 
be  rejected. 

There  was  an  amended  petition,  correcting  an  error  in 
relation  to  one  of  the  defendants,  substituting  the  name  of 
Darwin  Bemiss  instead  of  J.  B.  Bemiss,  who  was  originally 
sued.     Neither  D.  Bemiss  or  Vining  were  cited. 

Upon  these  issues  and  pleadings  the  cause  was  tried  before 
the  court  and  a  jury. 

There  were  several  witnesses  examined,  touching  the  con- 
duct of  the  defendants  and  the  manner  in  which  the  slave 
was  lost. 

Upon  the  whole  evidence  of  the  case,  the  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  one  thousand  dollars, 
and  after  an  unsuccessful  effort  to  obtain  a  new  trial,  from 
judgment  thereon,  Against  Hartman  and  Theriot,  they  ap- 
pealed. 

JUarsej  for  the  plaintiff  and  appellee. 

T.  H.  and  fF.  B.  LemSf  for  the  defendants. 
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JUartm,  /.,  delivered  the  opinion  of  (he  coart.  w«tie»  Dwt. 

September^  lS4a 


This  is  an  action  against  Hartman,  Therio(»  Bemiss,  and  xadssadb 
Yining,  to  recover  the  price  of  a  slave,  drowned  in  conse-  mAVTmlji %l  al. 
quence  of  an  illegal  act  of  the  defendants.  In  an  amended 
petition  the  plaintiff  stated  (hat  John  B.  Bemiss  had  been, 
tbroagh  error,  made  a  defendan(,  instead  of  Darwin  Bemiss, 
and  prayed  that  the  error  might  be  corrected,  and  the  latter 
cited ;  and  that  he  might  have  (he  remedy  against  him,  which 
he  had  prayed  for  against  the  former;  but  said  Darwin  Bemiss 
was  never  cited,  nor  was  the  defendant  Yining,  or  any  curator 
appointed  to  represent  them. 

There  was  a  joint  judgment  against  Hartman  and  The- 
riot,  and  they  appealed. 

The  legislature  has  given  us  no  direction  for  the  prosecu- 
tion of  suits  on  joint  obligations  arising  from  torts ;  but  they 
have  an  thou  resulting  from  contracts.  The  Louisiana  Code 
says,  that  **in  every  suit  or  joint  cofUfoct^  all  the  obligors  must 
be  made  defendants,  and  no  judgment  can  be  obtained  against 
any,  unless  it  be  proved  that  all  joined  in  the  obligation,  or 
are  by  law  presumed  to  have  done  so."  Artiele  2080.  And 
when  one  of  the  joint  obligors  has  discharged  or  performed 
his  pari  of  the  contract,  he  is  still  required  to  be  made  a 
defendant  to  the  suit.     Idem.j  S082. 

The  appellants  contend  (hat,  in  the  present  case,  the  suit  is 
brought  against  four  defendants,  in  soKdOy  on  an  obligation  j^Iiriy^HikUe^i^ 
resulting  from  a  tort;  while  on  such  obligations  the  code  "^j^^kJ^  .u*** 
gives  a  jom(  action  only,     Lauiria$ia  Code^  article  2304.     The  are  Mfend  tret- 
judgment  is  joint,  and  it  is  against  two  of  the  defendants  ffMbTjorned^im 


only ;   and,    therefore,  the  action  must  be    considered    a  in'J'*"*^'^!!!*"! 

ente 

tion  to  all ;  tnd 


iadgroent 

joint  one.  The  judgment  is  consequently  erroneous,  because  entered  in  reia- 
the  petition  charges  that  a  trespass  was  committed  by  four  inig«?ngt  tiiem, 
persons,  from  which  the  law  raises  a  joint  obligation  against  dSmned^for^hii 
all,  and  not  a  several  one:  Foron  joint  obligations  judgment  proportion  of  the 
must  be  given  against  each  defendant  for  hie  proportion,  which  ^^ 
is  regulated  by  the  number  of  obligors. 

It  has  been  urged  that  the  part  of  the  Louisiana  Code, 
relating  to  joint  obligations,  on  which  the  counsel  for  (he 
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WttrmmDm.  appellants  rely,  is  to  be  foand  in  the  chapter  which  treats  of 
'^^'^*'^'**^  convenUonal  obligations  and  ought  not  io  be  extended  to 

u  BLAHo      obligations  resulting  from  torts. 
Mil  cMDiTOBt.      ^^  Ai*^  o^  opinion,  that  being  without  a  rule  given  us  by 

So, where foar  (he  legislature  for  the  prosecution  of  joint  actions,  on  obli« 
lued  as  eo-trea-  gatious  arising  from  trespasses,  we  cannot  resort  to  an 
IngT^  eaatiog  arbitrary  one,  but  are  bound  to  a  dopt  that  given  in  cases 
iim^MdjadKl  ^^^^  ^^^^  *^®  greatest  analogy  to  the  one  before  us.  Now, 
nient  taken  a-  euits  in  actions  ou  joint  obligations  resulting  from  contracts, 
SbU,  That^tiie  bsve  the  greatest  analogy  to  suits  on  joint  obligations  arising 
etrmieoQa  in  not  ^^^^  trespasses.  We,  therefore,  adopt  the  rule  in  the  code, 
ioaodine:    off;  relative  to  conventional  obligations.     According  to  this  rule, 

and  agaiait  eaeh    ,      .     ,  ,    ,  .  .      - 

one  for  bii  pro-  the  judgment  cannot  stand,  because  it  is  not  against  each  of 
^!ioUff^  dam^  ^^^  defendants  and  appellants  for  bis  proportion  of  the  plain** 
ages ;  and  jad||^  tiflPs  damages,  and  because  their  co-trespassers  are  not  includ- 

ment  ofnon-tait      ,  .       .      .     , 

was  rendered,     ed  in  the  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  that  there  be  judgment  against  the  plaintiff,  as 
ID  case  of  non-suit,  with  costs  in  both  courts. 


Lfi   BLANC  V8.   HIS   CREDITORS. 

APPEAL   FROM   THB     COURT   OF    THB   FIFTH    DISTRICT,   FOR    THE  TAM.IBB    OF 
ST.   MARTIN,  THB   JUDGE   OF  THB    SIXTH     PRESIDING. 

An  order  or  judgment  of  the  Court  of  Probates,  erasing  the  legal  and  speciftl 
mortgage  of  a  minor,  under  the  act  of  1830,  and  giving  a  special  mortgage 
en  part  orUsf^  of  the  property  of  the  tutor,  in  lieu  of  the  first,  cannot  be 
attacked  collaterally,  when  third  persons  have  purchased  property  released 
by  these  proceedings ;  it  must  have  its  effect  until  reversed  or  annulled 
in  a  direct  proceeding  or  action. 

80  in  the  suit  of  a  minor,  on  arriving  at  the  age  of  majority,  to  annul  an 
order  or  proceeding  of  the  Probate  Court,  it  cannot  effect  the  rights  of 
third  persons,  who  purchased  under  the  faith  of  these  proceedings,  sanc- 
tioned by  the  Court  of  Probates. 
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This  is  an  opposition  lo  ihe  tableau  of  distribution,  filed  by  Wiot««mIIiit. 
the  syndic  of  (he  creditors  of  Edward  Le  Blanc,  the  ceding  ^''^^^^'^"^*'^' 
debtor.  «  ■i^ac 

On  the  23d  of  May,  1828,  Edward  Le  Blanc  was  appoint-  „,  cwoutom. 
ed  dative  tutor  to  Modesto  Le  Blanc,  the  opponent  in  this 
case,  and  gave  a  special  mortgage  on  a  plantation  and  four 
slaves  to  secure  the  payment  of  the  sum  of  one  thousand 
four  hundred  and  seventy-two  dollars  and  thirty-seven  cents ; 
as  is  alleged,  in  pursuance  of  the  act  of  1817,  which  authorized 
tutors  to  give  special  mortgages  in  Um  ofeeewrtiy  far  their  ad-- 
mtiMfratioii. 

The  opponent  alleges,  that  at  the  time  of  the  appointment 
of  her  dative  tutor,  his  property  all  became  liable  and  tacitly 
mortgaged  for  the  security  of  her  debt.  She  further  states, 
that  in  1832,  with  the  advice  of  a  family  meeting,  her  said 
tutor  attempted  to  have  the  mortgage  on  the  slaves,  which 
were  liable  under  her  original  and  legal  mortgage,  released, 
and  gave  a  special  mortgage  on  his  plantation.  That  the 
syndic  of  his  creditors  have  not  placed  her  on  the  tableau  as 
a  privileged  creditor,  except  for  the  proceeds  of  the  plantation 
last  mortgaged,  which  sold  for  only  one  hundred  and  seventy- 
five  dollars  ;  whereas  she  claims  to  have  the  first  privilege  on 
all  the  property  surrendered. 

The  syndic  pleaded  the  general  issue,  and  averred  that 
the  special  mortgages  were  valid.  That  the  plaintiff  has  been 
placed  as  a  privileged  creditor  for  the  proceeds  of  the  land 
last  mortgaged,  which  is  all  the  privilege  to  which  she  is 
entitled. 

It  is  shown  by  the  evidence  that,  in  1832,  on  application 
to  the  Court  of  P  rebates,  with  the  advice  of  a  family  meeting, 
the  insolvent,  Edward  Le  Blanc,  obtained  a  decree  or  judg- 
ment, annulling  all  the  former  mortgages  in  favor  of  the 
minor,  (this  opponent)  and  executed  a  special  mortgage  on 
his  plantation  alone,  in  lieu  thereof.  Three  of  the  four  slaves, 
included  ia  and  subject  to  the  former  mortgages,  are  admit- 
ted to  have  been  surrendered  and  sold  ;  and  their  proceeds 
would  more  than  pay  the  opponent's  claim. 
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Wismv  Dnrr.  After  the  proceedings  in  the  probate  court,  erasing  the  first 
September,\MO^  mortgage  and  executing  the  special  mortgage  on  the  planta- 
tion alone,  several  creditors  obtained  and  recorded  judgments 
against  the  ceding  debtor,  before  the  surrender.  They  haye 
been  placed  on  the  tableau  as  general  mortgage  creditors. 

The  whole  case  turns  on  the  validity  of  the  proceedings 
purporting  to  annul  and  cancel  the  first  mortgage,  and  give  a 
second  on  a  particular  piece  of  property.  The  opponent 
insists  they  are  null  and  void. 

There  was  judgment  for  the  plaintiff  in  opposition,  allow- 
ing her  a  privilege  and  mortgage  on  the  proceeds  of  the  three 
slaves  sold  by  the  syndic,  for  the  amount  of  her  demand, 
with  interest.    The  syndic  appealed. 

Voorhiesj  for  the  opposing  creditor,  contended,  that  the 
mortgage  given  by  the  insolvent,  under  the  act  of  1817, 
ought  to  have  its  full  force  and  effect ;  the  obligation  arising 
under  it,  cannot  be  impaired  by  any  subsequent  legislative 
enactment :  "  A  law  can  prescribe  only  for  the  future;  it  can 
have  no  retrospective  operation,  nor  can  it  impair  the  obliga- 
tion of  contracts."    Lowriana  Code^  arHck  8. 

2.  The  mortgage  in  question  was  given  under  the  act  of 
1817,  which  authorized  tutors  to  give  special  mortgages,  Id 
lieu  of  security,  for  their  administration ;  and  no  law  then 
existing  authorized  Us  change  or  release ;  it  became  a  vested 
right,  and  could  not  be  impaired  by  any  subsequent  legislative 
enactment.  Hence,  all  the  proceedings  which  were  had  in 
July,  1832,  by  virtue  of  the  act  of  1830,  for  the  purpose  of 
annulling  this  mortgage,  were  absolutely  null  and  void. 
ComttftOton  of  LotdsianOf  article  6,  section  20.  1  Louisiana 
ReportSy  347. 

3.  Contracts  are  always  made  without  reference  to  the 
laws  in  force  at  the  time  of  making  them  ;  this  mortgage  or 
contract  was,  therefore,  made  with  reference  to  the  laws  in 
force  in  1823,  the  time  when  it  was  made.  No  laws  enacted 
after  could  impair  its  obligation.  This  principle  is  too  plain 
to  admit  of  any  doubts. 
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4.  Granting  for  a  moment  ihal  the  tutor  had  the  right,  un-  WnnsaDuT. 
the  act  of  1830,  of  changing  this  mortgage,  was  it  done  S^^^mber^  t84a 
accordingly  1    No.    There  was  no  change  of  the  mortgage,      u  blavc 
but  purdji  and  finely  a  release  on  the  elaves.    What   pro-  u  ciuuDrrovi. 
perty  was  mortgaged  in  1832?     Was  it  other  than  that 
contained  in  the   first  or   original    mortgage  ?     No,   the 

same  land  was  mortgaged,  excluding  the  slaves  !  Does 
this  constitute  ^*ehangmg  a  special  mortgage^^  or  does  it  siAi- 
ply  amount  to  a  release  of  mortgage  ?  If  it  is  simply  a  release, 
does  the  act  of  1830  authorize  it  1  If  not,  can  the  family 
meeting  and  the  probate  judge,  in  their  proceedings,  which 
are  against  law,  destroy  the  rights  of  the  appellee  1  They 
cannot.  The  duties  of  family  meetings  are  determined  by 
special  laws,  and  are  restricted  to  particular  objects,  and, 
whenever  their  acts  are  not  confined  to  those  restrictions, 
they  have  no  effect,  and  must  be  treated  as  mere  nullities. 
The  only  duty  which  the  acts  of  1830  imposed  on  the  family 
meeting,  was  to  recommend  a  change  of  the  special  mortgage. 
AA  of  1830,  page  46. 

5.  The  judgment  of  the*  probate  court,  annulling  or  can- 
celling the  mortgage,  is  an  absolute  nullity.  It  is  a  court  of 
limited  jurisdiction,  and  among  the  powers  delegated  to  it, 
this  is  not  one  of  them  ;  it  had  no  jurisdiction  raH\iime  mo^mcB. 
Code  of  Practice,  92. 

6.  The  proper  time  for  settling  a  question  of  privilege, 
against  an  insolvent  estate,  is  upon  the  filing  of  the  tableau. 
If  the  syndic  refuses  to  place  a  creditor  thereon,  as  he  de- 
mands, or  as  is  right,  he  may  compel  him  by  opposing  the 
tableau  ;  but  the  syndic  has  no  right  to  complain,  and  he 
should  not  be  allowed  to  appeal.  4  Martin^  JV*.  S.,  462. 
3  Idem,,  553.  7  /dent.,  131.  1  Louisiana  Reports,  172. 
11  Idem.,  631. 

T.  H.  Lewis,  for  the  syndic  and  appellant,  insisted  that, 
by  the  law,  as  it  stood  in  1823,  lands  only,  and  not  slaves, 
could  be  specially  mortgaged  by  tutors  in  favor  of  their 
minors.  Session  acts  of  181 1,  section  5,  page  32,  Idem.,  1817. 
MdJMi  1,j>age  120. 
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WwnurDisT.      2.  By  the  act  of  1830,  section  8,  page  48,  it  is  provided 
'*^^'''''^*  "*^'  that  the  properly  to  be  mortgaged  by  a  tutor,  Ac,  shall  be 

LB  nhAMc     first  appraised, 
ns  ciuuirioBt.      S.  The  judgment  of  the  Probate  Court,  annulling  a  former 

mortgage,  is  in  full  force,  and  cannot  be  collaterally  inquired 
into  or  attacked.  It  cannot  be  attacked  but  by  direct  action 
of  nullity.  Purchasers  under  judgments  of  the  Probate 
Court,  must  be  protected.  9  LauiiUma  Reports^  196.  14 
/dm.,  469. 

Jitartin,  /.,  delivered  the  opinion  of  the  court. 

The  syndic  is  appellant  from  a  judgmeut,  by  which  the 
tableau  of  distribution,  filed  by  him  is  amended,  and  Modeste 
Le  Blanc,  whose  dative  tutor  the  insolvent  was,  is  placed 
thereon  as  a  mortg{iged  creditor,  for  the  whole  of  her  claim ; 
the  syndic  having  put  her  down  for  a  small  part  only. 

In  1823,  the  insolvent  was  appointed  dative  tutor  to  the 
minor,  and  gave  a  special  mortgage  on  a  plantation  and  four 
slaves;  and  in  1833,  he  obtained  an  order  or  judgment  of 
the  Court  of  Probates,  cancelling  and  erasing  this  mortgage^ 
and  also  the  legal  mortgage  existing  in  favor  of  said  minor» 
and  gave  a  new  one  on  a  small  plantation  alone.  This  was 
done  in  pursuance  of  the  act  of  the  legislature,  approved* 
March  lllh,  1830,  entitled  *^an  act  in  addition  to  the  laws 
now  in  force,  relative  to  tutors  and  curators  of  minors."  The 
plantation  or  land  thus  mortgaged,  was  surrendered,  and  sold 
by  the  syndic  for  eight  hundred  dollars,  when  the  husband 
of  the  appellee  became  the  purchaser ;  but  on  failing  to  com- 
ply with  the  terms  of  sale,  it  was  sold  a  second  time,  at  hia 
risk  and  cost,  for  only  one  hundred  and  seventy-five  dollars ; 
for  this  sum  she  is  placed  on  the  tableau,  as  a  mortgage 
creditor.  She  claims  to  be  ranked  as  a  general  mortgaged 
creditor,  on  all  the  property  of  her  tutor,  for  her  entire  claim, 
amounting  to  one  thousand  four  hundred  and  seventy-two 
An  onier  or  dollars  and  thirty-seven  cents. 

judgment  or  the  "^ 

Court  of  Pro-      After  the  erasure  or  the  first  mortgage,  and  before  the  sur- 
lej^iimd'i^lilua  render,  several  creditors  obtained  judgments  and  had  them 
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recorded  against  the  tutor ;  and  they  were  collocated  as  WtcTBBvDi«r. 
such  on  the  tableau.  Septerndtr,  1940. 

The  only  question  which  this  case  presents,  is  whether  the      "  b^asc 
mrier  of  the  Court  of  Probates,  accepting  the  last  mortgage,  m  csanroBt. 
and  erasing  and  cancelling  all  the  previous  ones,  is  not  a  "MNifiige  of  a 
judgment  which  most  have  its  effect,  until  it  be  reversed  or  Mrof'i8ao%nd 

t  mortgM  onpart 

The  Districi  Court  appeals  to  have  solved  this  question  «ify,  oftiiepco- 


in  the  negative.  We  are  of  opinion  it  erred.  In  the  case  of  tor  Jin  iie«  ^r 
Laa$der  vs.  HosAieO,  14  Lomsima  ReparU,  467 ;  we  held,  {^.S^JHS 
**  that  whatever  may  be  the  result  of  a  suit,  by  which  a  minor,  lyemiiy,  when 
00  arriving  at  the  age  of  majority,  seeks  to  annul  an  order  have  panSiiMed 
or  proceeding  like  this,  it  cannot  affect  the  rights  of  third  K[|2d*^  oZ 
persons,  who  purchased  under  the  faith  of  these  proceedings,  pr«Meedin|^)  it 
sanctioned  by  the  Court  of  Probates."  feetontiireTen^ 

The  rights  of  the  judgment  creditors  cannot  be  affected,  ?n  a^iJlS'^ 
otherwise  than  by  reversing  or  annulling  the  judgment  of  ^^^  ^  '^ 
the  Court  of  Probates ;  as  by  that  judgment  the  special  mort-  So,  in  the  loit 
gage  of  the  appellee  was  cancelled,  as  regards  the  slaves,  aiTrri^''ar'  t£ 
on  whose  proceeds  she  seeks  to  claim  a  prior  mortgage  ;  and  ^  ^  r*^!^& 
also,  any  legal  or  general  mortgage  which  she  might  have  or  prooeedingt 
had  on  the  property  of  her  tutor,  up  to  the  time  of  its  fendi*  comt,  iteuiMt 

of  third  penoiii| 
who    pQirhaaed 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  «nder  the  faith 
judgment  of  the  District  Court  be  annulled,  avoided  and  eeedingt,  lural 
reversed,  and  that  (he  opposition  be  dismissed ;  the  appellee  ^^^  of^Pn^ 
paying  costs  in  both  courts.  ^tei. 
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Wmmxa  Din*. 

^SP**"**^' ""^^  CAHRIERE  &  BORDUZAT  VS.   METER  ET   AL. 


APriAL  PEOM  THE  COURT  OF  rEOBATU»  FOE  THE  FAEISB  OF  «T.  MAETUT. 


CABmimi  k 

BOBDUZAT 

tit. 

MBTKB  XTAl. 

IQI J20I  Jadgment  erediton  of  an  estate  in  the  coone  of  administration,  cannot  take 

-^  ^  out  execution  against  the  administratoTf  without  fint  notifying  sach  jadg- 

ment to  him,  that  he  may  show  he  has  no  funds  to  satisfy  and  pay  it. 
Creditors  having  judgments  against  an  estate,  have  it  in  their  power,  at  any 
time,  to  compel  the  administrator  to  account,  and  show  the  true  state  of 
the  funds. 

The  plaintiffs  having  obtained  a  judgment  against  the 
estate  of  Ursin  Gronsoulin,  deceased,  administered  by  his 
widow,  Emilie  Leocadie  Meyer,  tutrix  of  the  children,  for  the 
sum  of  one  thousand  five  hundred  and  forty-five  dollars  and 
sixty-five  cents,  took  a  rule  on  her,  alleging  that  more  than 
three  months  had  elapsed  since  she  should  have  rendered  an 
account,  and  filed  her  tableau  of  distribution  of  the  funds,  of 
the  estate  of  her  deceased  husband ;  and  that  it  has  been 
shown  she  has  funds  in  her  hands  belonging  to  said^taite. 
It  was  ordered,  that  she,  together  with  her  present  husband, 
show  cause,  if  any.  they  jiave,  why  execution  should  not  ^be 
taken  out  against  them,  and  that  a  sufficient  am'bunt  '6(  her 
property  be  seized  and  sold,  to  satisfy  the^plaintiffs'  judgments 

The  defendants  in  the  rule  answered,  and^leaded  the  gen- 
eral issue,  and  averred  that  as  administratrix,  she  had  already 
paid  more  than  three  thousand  dollars  of  privileged  debts ;  ~ 
and  that  there  is  not  a  sufficiency  to  restore  and  pay  her  dotal 
and  paraphernal  effects  and  property^  which  she  avers 
amounts  to  six  thousand  six  hundred  dollars,  for  which  she 
has  the  highest  privilege  and  mortgage.  She  prays  that  her 
claim  be  allowed  on  the  tableau  for  this  sum ;  and  that  she 
be  discharged  from  the  administration.  She  offered  evidence 
of  the  amount  of  her  claim,  which  was  rejected. 

On  these  pleadings  and  issues,  the  probate  judge  decided 
that  it  was  shown  she  had  funds  of  the  estate  in  her  hands, 
and  had  never  rendered  an  account  or  filed  her  tableau,  but 
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remained  in  poesession,  and  neglected  to  pay  over  said  funds  WnnmvOftr. 

in  flaUsfaction  of  the  plaintiffs' judgment ;  and  thai  in  conse-  September,  luo. 

quence,  she  is  responsible,  personally,  for  the  amount  thereof,  cab«ii«e  k 

under  the  artkU  1067,  of  the  Code  of  Practice.     The  rule  was  bomciat 
made  absolute,  and  execution  ordered  to  issue  accordingly. 
The  defendants  appealed. 


XXTIB  KT  AL. 


ies^  for  the  plaintiffs,  showed  that  the  entire  estate  of 
Gonsoulin,  inventoried  upwards  of  four  thousand  seven  hun- 
dred dollars,  and  the  properly  sold  so  far  back  as  18SS.  The 
plaintifls  obtained  their  judgment  against  the  estate,  contra- 
dictorily with  the  administratrix,  in  July,  1835,  and  it  is  not 
yet  satisfied  ;  nor  has  she  rendered  any  account,  or  paid  over 
the  funds  in  her  hands.  The  present  proceedings  were  com- 
menced in  1837,  and  8t\(B  has  not  yet  paid  any  thing. 

S.  The  defendant  having  taken  no  steps,  whatever,  to  file 
a  tableau  of  distribution,  or  to  render  an  account  of  her 
administration,  and  to  have  her  rights  settled  contradictorily 
with  the  creditors  of  the  estate,  she  has  now  rendered  herself 
liable,  personally,  for  the  amount  of  the  plaintiffs'  claim. 

Morse,  for  the  defendant. 

Morphy,  /.,  delivered  the  opinion  of  the  court. 

Plaintiffhaving  obtained  a  judgment  against  the  defend- 
ant as  administratrix  of  the  estate  of  her  deceased  husband, 
Ursin  Gronsoulin,  had  a  rule  served  on  her  several  years  after- 
wards, to  show  cause  why  they  should  not  be  authorized  to 
take  out  against  her  an  execution  under  which  her  property, 
to  a  sufficient  amount  to  satisfy  their  judgment,  should  be 
seized  and  sold.  To  this  rule  the  defendant  made  answer, 
that  she  had  paid  privileged  debts  of  her  husband's  estate  to 
a  large  amount ;  the  vouchers  for  which,  she  would  exhibit 
on  the  trial  of  the  case ;  and  that  there  was  not  a^  sufficiency 
of  funds  in  her  hands  to  satisfy  her  dotal  rights.  The  rule 
was  made  absolute,  and  defendant  appealed. 
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WnTMBv  Dm.      This  rule,  taken  on  the  administratrix,  appears  to  usto  have 

s^P'^'^^f^^*^'  been  premature.     It  does  not  appear  that  notice  of  the  judg- 

GAmHiKHB  k     ment  liquidating  the  plaioliffsP  claim  aeainst  the  estate,  and 

BomDUZAT  . 

T».  ordering  them  to    be    placed    as  ordinary  creditors  for  its 

nTs&rrxL   amount  on  the  tableau  of  distribution,  has  ever  been  served 

tort  of  Ml  estate  on  the  defendant.     Had  it  been  notified  to  her  as  required  by 

id^Di^nti^n!'^  law,  she  would  have  informed  the  sheriff  that  she  had  no 

euioot  uke  oat  funds  to  satisfy  it.     It  would  then  have  been  in  order  for  the 

cxeeutionagaintt     ,   .     .^  .  •         ■  .  ■  « 

the  admiiiiatn-  plamtiffs  to  compei  her,  by  a  motion  to  the  court,  to  prove  the 
Do?ifyio^^^ra^h  ^ruth  of  her  declaration,  by  filing  within  a  specified  time,  a 
judgment  to  him,  brief  Statement  of  her  situation  with  regard  to  the  succession. 

that  he  may  uiow  ^ 

he  has  no  funds  Had  she  failed  to  prove  that  she  had  no  funds  in  her  hands 
to  tausfyandpaj  belonging  to  the  estate,  the  plaintifls  would  have  been  entitled 

to  the  execution  they  now  seek  to  obtain.  Such  is  the  course 
pointed  out  by  law,  when  an  administrator  is  sought  to  be 
rendered  personally  liable  for  a  sum  due  by  the  estate  be 
ing'^SS^iH,  administers.  Code  of  Praetke,  artleU$  1054-55-56-57. 
against  an  estate  Much  has  been  Said  in  the  argument,  of  the  defendants* 
power  at  anj  neglect  and  dereliction  of  duty  in  not  rendering  any  account 
Ar'admS^uKl  ^^^^^  administration.  The  reproach  is  well  founded  ;  but  it 
^^  to  aeeoont  comcs  with  a  bad  grace  from  creditors,  who,  having  obtained 
true  sute  of  the  their  judgment  in  1835,  had  it  in  their  power  to  compel  her  to 
fundSi  file  her  account,  or  satisfy  their  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  of  the  parish  of  St.  Mar- 
tin, be  anulied,  avoided  and  reversed,  and  that  the  rule  taken 
in  the  premises  be  discharged;  the  plaintiSa  and  appellees 
paying  costs  in  both  courts. 
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WmriB*  Ditr. 
COOKV^.   PARKARSON.  September,  I9¥k 


COOK 
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Parole  oFideiice  cannot  he  received  to  show  that  certain  improyementSt  for 
which  the  note  sued  on  was  ^ven,  had  not  been  made,  as  expre«ed  in  a 
deed  or  act  of  retransfer  of  certain  property  from  the  plaintiff  to  the  defend- 
mnL 

So,  where  an  act  of  retransfbr  of  property  expressly  statee,  that  the  sam  of 
five  hundred  dollars  was  to  be  paid  in  consideration  of  the  rescission  of  the 
sale,  no  parole  evidence  can  be  received  to  contradict  it,  or  show  that  this 
eonsideration  did  not  exist.  « 

This  is  a  suit  on  a  promissory  note.  The  defendant  avers 
that  there  was  no  consideration  given  therefor ;  it  being  exe- 
cuted through  error,  on  a  transaction  between  him  and  the 
plaintifT)  relative  to  a  sugar  plantation,  which  was  retrans- 
ferred  to  him,  on  his  giving  this  note  for  the  supposed  improve- 
roents  which  had  been  put  on  it  by  the  plaintiff  after  he  pur- 
chased ;  but  which  in  fact  had  not  been  done. 

On  the  trial,  the  defendant  offered  parole  evidence,  to  show 
that  in  fact  the  pretended  improvements  had  not  been  made. 
To  this  evidence  the  plaintiff  objected,  on  the  ground  that  it 
was  contradicting  the  consideration,  as  admitted  by  the 
defendant  in  the  act  of  sale,  making  the  retransfer.  That 
the  evidence  was  not  competent,  as  it  only  went  to  establish 
error  or  lesion.  The  objection  was  sustained,  and  the  defend- 
ant excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant,  after  an  unsuccessful  attempt  to  obtain  a  new  trial, 
appealed. 


MaskeUy  for  plaintiff. 
Fisher^  contra. 
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• 
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WMfxB^  DuT.      Movpkji^  J.,  delivered  the  opiDion  of  the  court. 

-  This  is  an  action  on  a  promissory  note.  The  defendant 
pleads  error,  and  want  of  coodideration  ;  he  avers,  ibat  hav- 
ing sold  a  plantation  and  slaves  to  B.  C.  Cook,  brother  of  the 
plaintiff,  he  agreed  some  time  after  to  take  back  his  properly 
and  annul  the  sale.  That  in  consideration  of  certain  improve- 
ments represented  to  have  been  made  on  the  premises,  he 
agreed  to  give  hia  note  for  five  hundred  dollars,  which  through 
error  he  made  payable  to  the  present  plaint iflf,  and  that  more- 
over the  improvements  he  had  coasented  to  pay  for,,  have 
never  been  made.  The  plaintiff  obtained  a  vepdict,  and  after 
attempting  to  set  it  aside,  ftom  jjudgment  thereon,  the  defend- 
ant appealed.  ^ 
FtaP^eeTideDee      q^  ^^^  ^^.^1^  ^^^  defendant  took  a  bill  of  exceptions  to  the 

S^t^ttiin'iml  Opinion  of  the  judge,  rejecting  testimony  to  prove  that  it  was 
]»roT«iiienta,  for  owing  to  plaintiflb  assurances  that  improvements  had  been 
loed  on  wat  made  on  his  land,  that  he  had  been  induced  to  give  his  note^ 
ESL^'m^de,  "m  ^•^^^  ""^  ^^^  ^  improvements  had  ever  existed.  We  think 
oEprened  in  a  the  judge  did  uot  err ;  the  wrkten  agreement,  by  whicb 
letraoiferofeer-  the  defendant  took  hack  hia.  plantation,  mtnt ions,  expressLy, 
fw»m  the'pSIh^  ^^^^  ^^^  fi^®  hundred  dollars  were  to  be  paid  in  consideration 
tifftotiiedefcDd-  of  the  rescissiou  of  the  sale.  No  parole  evidence  could  be 
So,  where  an  received  to  prove  against,  or  beyond,  what  was  mentioned  im 
^  i^l^'  ihe  notarial  deed  of  compromise;  Uniiwma.  Code,  artick  2S5& 
Srr'L  "^^^  ^^  ^  ^^^  ^^^^^  complained  of,  the  testimony  of  B-  C.  Cook» 
fire bnodred dot-  introduced  bv  defendant  himself,  establishes  that  it  was  not 
paid  inTooDSd^  through  error,  but  by  express  agreement,  that  the  note  was 
Minron^of^dM  "**^®  ^  ^^  ^^^^  ^  plaintiff,  who  was  the  real  purchaser  oC 
laie,  no  parole  the  land;  although  his  (witnesses)  name  had  bee  a  used  in  the 
meUf^troon-  ^^^  of  sale.  The  appellee  has  prayed  for  damages  Cor  the 
Sho1^^tha^  thu  ^'^'^^1^^^  appeal,  but  considering  all  the  circumstances  af  thia 
•o»8ideraaoiidid  case,  we  do  not  think  it  a  proper  one  to  allow  damages* 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 
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WnnKvDtiT. 
MOUTON,   AOENT,  fcc   V$.   THIBODBAUX.  S^iemier^  1S40. 


■^ 


4PPJMX  raoM  TMs  oouftT  or  THK  nrrm  disteict,  voa  t«  paeus  ov  ^^ 


LA  FAFBTTS,    THB  JUB«B  OF  TBB  DIOTAJCT  PBMIMVO. 


V$. 


When  die  pliintifffiulB  to  make  oot  hw  caoe  deirljr,  ha  moft  be 

So,  wkore  U  4i4  aotappear,  that  the  penon  euing  u  ageat*  wae  rtal^  meki 
aD4  that  there  really  wae  a  debt  4ua  and  eiietiwy  is  &For  of  the  plaia- 
4i^  he  wae  noa-  euited. 

This  10  an  action  by  the  plaintiff,  as  agent  of  Don  Louis 
Tbibodeaux,  to  recover  from  the  defendant,  Pierre  Paul  Thi- 
bodeaux,  the  amount  of  a  note  and  interest,  which,  it  is 
alleged,  Don  Louis  signed,  with  the  defendant  as  his  surety, 
to  Thomas  Berard,  for  seven  hundred  and  thirty-two  dollars; 
and  which  he  has  had  to  pay. 

Theplainiiffclaimed  the  sura  of  seven  hundred  and  seventy- 
nine  ddlarsand  ten  cents,  with  ten  per  cent,  interest  from  the 
1st  March,  1836. 

The  defendant  pleaded  a  general  denial;  and  averred,  that 
the  note  sued  upon  is  prescribed  by  the  lapse  of  five  years. 

The  note  which  the  two  Thibodeauz's  gave  to  Berard,  is 
dated  the  SOih  July,  1830,  and  payable  in  all  the  month  of 
March,  1831. 

In  1834^  Berard,  in  two  receipts  endorsed  on  the  back  of 
the  note,  acknowledges  to  have  received  three  hundred  doU 
lars  from  the  defendant.  In  August,  1835,  he  commenced 
suit  for  the  balance.  The  defendants  expressly  denied  their 
signatures,  which  had  been  signed  by  making  their  ordinary 
marks.  In  May,  1836,  the  plaintiff  dismissed  his  suit,  on  the 
defendants  paying  costs. 

At  the  foot  of  this  judgment  is  the  following  receipt: 

"Received  of  the  defendant  in  the  above  entitled  suit,  by 
the  hands  of  A.  Mouton,  Esq.,  in  notes,  the  sum  of  seven 
hundred  and  seventy.nine  dollars  and  ten  cents,  in  full  satis- 
faction of  the  note  upon  which  the  present  suit  is  instituted. 

March  1,  1836.  J.  BERARD.'' 
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Wxtm^DisT.      J.  Berard,  ihe  only  witness  examined,  says  *^  thai  both  the 

September,  is^.  Thibodcauxs  had  accounts  with  his  falher,  and  each  one  sct- 

xoinoN,  AOKKT  lied  his  account.     That  Pierre  Paul,  the  present  defendant, 

^'  settled  his  by  giving  his  note  for  upwards  of  seven  hundred 

mBODSAvx.    dollars,  and  that  Don  Louis  Thibodeaux  signed  the  note  tfi 

9oUdo  with  hira.     Thinks  the  note  was  written   by  hiraself; 

the  note  in  question  is  not  in  his  hand-writing,  but  believes  it 

is  a  renewal  of  the  first  note  written  by  him.'* 

No  part  of  the  debt  due  by  Don  Louis,  was  included  in  the 
first  note  written  by  witness.  The  debt  due  by  Don  Louis, 
he  gave  a  separate  note  for,  which  he  exhibited  in  court. 

On  this  testimony,  there  was  judgment  for  the  amount  of 
the  note,  with  interest  from  March^  1831,  until  paid.  The 
defendant  appealed. 

Crotf,  for  the  plaintiff,  urged  the  afiSrmance  of  the  judg- 
ment, as  clearly  authorized  by  law. 

VoorhieSy  for  the  defendant,  strenuously  resisted  payment, 
on  the  ground  that  there  was  no  evidence  to  show  thai  the 
defendant  was  really  indebted. 

Martiuy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  as  agent  for  Don  Louis  Thibodeaux,  claims  a 
a  sum  of  money,  which  he  alleges  he  paid  for  his  principal, 
who  was  the  surety  of  the  defendant,  Pierre  Paul  Thibodeaux, 
and  on  his  account. 

A  suit  had  been  brought  on  a  note  signed  by  the  principal 
and  the  defendant,  on  the  dismissal  of  which,  the  creditor  or 
payee  acknowledged  he  had  received  from  the  defendant^  by 
the  hands  of  A.  Mouton,  seven  hundred  and  seventy-nine 
dollars  and  ten  cents,  in  full  satisfaction  of  the  note. 

The  plaintiff  contended,  this  was  evidence  of  a  payment 
made  by  his  principal  for  the  present  defendant.  There  was 
judgment/against  the  defendant,  for  seven  hundred  and  thirty- 
two  dollars  and  twenty-five  cents,  with  interest,  at  ten  per 
cent,  per  annum,  from  March,  1831;  this  being  the  amount 
of  the  above  note,  with  interest,  from  the  date  of  its  maturity. 


OP  THE  STATE  OP  LOUISIANA.  18S 

It  is  in  evidence,  that  a  former  note  bad  been  given  by  the  WMmsDiBT. 
same  parlies,  in  which  they  were  bound  in  soUdo,  for  a  sum,  ^^P<«"^t  ^>*Q' 
upwards  of  seven  hundred  dollars,  due  by  ihe  defendant  to  90frrTB,r.  m.c. 
the  payee  of  the  nole  above  stated;  and  the  last  mentioned  xAmTiir  n  ▲&. 
note  was  believed,  by  the  witness,  to  have  been  given  in  re- 
newal of  the  former  one,  but  of  this  he  is  not  sure.  plaintiff ftOlito 

It  appears  to  us  the  court  erred.     The  payment  made  by  m^e   out  his 
Mouton,  is  stated  to  have  been  effected  for  the  defendant^  in  ^JUIt'^be^non* 
the  singular.     But  there  were  two  defendants,  and  nothing  saited. 
shows  that  Mouton  was,  at  the  time,  the  agent  of  the  person     ^^     ,^  . 
for  whom  he  bus  brought  the  present  suit.     We  must,  there-  did  not  appear 
fore,  consider  the  payment  as  made  for  both  of  the  defendants.  *^**  *^*  perron 

iiuni^  aa  agent. 

The  plaintiff"  has,  in  our  opinion,  not  made  out  his  c^tse.  waamO^mcA; 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg-  "*^^»*  ^^'^ 

ment  of  the  District  Court  be  annulled,  avoided  and  reversed;  debt   due  and 

and  that  there  be  judgment  of  non-suit  against  the  plaintiff^  '""^fJI  "laLi- 

with  costs  in  both  courts.  tiff,   he     waa 

non-aoited. 


BOUTTE,   F.   M.    C.   V8.   MARTIN   ET    AL. 
arFSAL  raoM  the  conaT  of  thi  viftb  DisTaior*  voa  thb  paeuh  or 

LA   FAYSTTB,  THB  JUDGK   OF  THB   8XZTH   FBBaiDINO. 

The  Boretj  cannot  require  the  creditor  to  sue  the  principal  debtor,  before  re 
eorting  to  him  for  payment.    Hie  remedy  is,  to  pay  the  debt,  and  ezer- 
ciee  the  rights  of  the  creditor  against  the  debtor,  to  which  he  is  subroga- 
ted by  the  payment,  or  proceed  under  art*  2026  of  the  Louitiana  Code. 

A  verbal  agreement,  to  wait  antil  the  debtor  can  go  to  a  certain  place  to 
procure  money,  with  which  to  pay  the  debt,  is  not  such  a  prolongation  of 
time,  as  will  discharge  the  surety. 

This  is  an  action  against  Andre  Martin  and  Alexander 
Arcinenux,  as  joint  and  several  obligors,  with  one  Pierre 
Cyprien  Arcineaux,  on  the  promissory  note  of  the  latter. 
The  plaintiff*  alleges,  that  Martin  is  liable  as  principal,  and 
A.  Arcineaux  as  security,  and  prays  judgment  against  them, 
jointly  and  severally,  for  the  amount  of  the  note. 


Movm,wu 


1S4  CASES  IN  THE  SUPREME  COURT 

wnTBBM  Uhtt.      ipij^  defendants  severed  in  iheir  answers.    Martin  admit- 
'  ted  his  signature,  and  pleaded  a  general  denial.     He  averred 
*  ^  that  he  signed  as  surety,  not  as  principal,  but  is  no  longer 
uAwnm  n  al.  bound,  even  as  surely,  because  ihe  plaintiff  failed  to  institute 

suit  against  P.  C.  Arcineauz,  the  principal,  at  the  maturity 
of  the  note,  or  to  secure  his  claim  by  mortgage  or  otherwise* 
as  he  was  expressly  requested  to  do  by  this  defendant,  ;Who 
was  well  aware  of  the  drawer's  embarrassment;  that  the 
plaintiff  expressly  agreed  with  the  principal,  to  give  him  fur- 
ther delay  or  prolongation  of  payment,  stating,  also,  that  be 
never  would  bring  suit  in  any  court.  That  the  principal  is 
DOW  insolvent,  and  for  the  reasons  and  grounds  herein  stated, 
this  defendant  is  not  liable,  as  security  on  the  note. 
The  other  defendant's  answer  was  the  same  in  substance . 

The  defendant,  Martin,  propounded  interrogatories  to  the 
plaintiff,  requesting  him  to  state  whether  or  not  this  defen- 
dant did  not  sign  the  note  merely  as  surety,  and  whether  he 
(plaintiff)  had  not  agreed,  with  the  principal  in  the  note,  to 
give  him  longer  lime  in  which  to  pay  it;  and  if  he  had  noi 
declared  he  never  would  sue  the  principal] 

The  plaintiff  answered,  that  when  Pierre  C.  Arcineaux 
boogbi  his  beeves,  he  ofiersd  the  defendants  as  secnriiy,  and 
he  agreed,  and  did  take  them  as  such.  He  received  the  note 
in  the  manner  in  which  it  is  signed.  He  considered  A.  Mar- 
tin as  security,  and  responsible  for  the  debt. 

To  the  last  and  principal  interrogatory  the  plaintiff  answer- 
ed, that  he  called  on  Martin,  and  the  latter  advised  him  to 
see  the  principal  and  get  his  money,  or  a  new  note  with 
good  security.  Arcineaux  returned  with  him  to  Martin,  and 
proposed  that  he  should  wait  three  months  for  his  money,  as 
he  was  about  mortgaging  his  property  to  the  bank,  to  get 
money.  Plaintiff  asked  a  new  note,  with  security.  Arci- 
neaux: replied,  that  he  could  only  give  him  his  own  note, 
which  he,  plaintiff,  refused,  preferring  to  keep  the  old  note, 
but  said  he  would  give  him  three  months,  if  he  would  give 
him  a  new  note,  with  thesame  security.  Never  said  be  would 
not  sue  the  principals  although  it  was  not  his  intention  todosor 
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The  wilDessefl  slated,  Martio  asked  ptaintiff,  if  he  had  not  WBrmsDnr. 
gifea  Arcineaux  two  moniba  to  pay  the  note  in.  The  latter  SeiHfm^,iUA 
aBMTered,  he  had  giiren  him  two  months,  or  time  enough  to  Boirm»  r.  m.  c. 
go  to  New-Orleans  and  mortgage  his  properly  to  some  bank  ,|^y„^'„  ^^ 
for  money. 

ft.  Pierre  C.  Arcineaui,]the  debtor,  [having  surrendered 
bis  property,  was  made  a  witness,]  says  plaintiff  came  to  him, 
aad  toU  liim,  Martin  would  not  continue  security  for  him  any 
longer,  that  be  wanted  his  money  or  a  mortgage.  PlaifUiflT 
then  observed  to  vrilness,  to  go  and  do  his  businesp^  f^P 
m^mtkiU  a  mm$j  and  do  not  consider  Martin  any  longer  re- 
sponsible. They  started  to  town  to  have  a  mortgage  execu- 
ted, but  it  was  agreed  between  them  that  no  mortgage  should 
be  given ;  witness  promising  him  that  he  was  going  to  New- 
Orleans,  and  expected  to  make  an  arrangement  with  some 
of  the  banks. 

There  was  a  verdict  and  judgment  against  the  defendants; 
Martin  alone  appealed* 

FWiUef,  for  the  plaintiflT. 


Crow  and  T.  J7.  Leww,  for  the  appellant. 

Jlforttn,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  two  sureties  on  a  note.  Judg- 
ment was  given  againsC  both  defendants,  and  Martin  alone 
appealed. 

The  defence  of  the  appellant  was,  that  the  plaintiff  had 
neglected  to  sue  the  principal  in  the  note,  although  earnestly 
urged  to  do  so;  and  that  he  had  indulged  him  with  a  prolon- 
gation of  the  day  of  payment. 

The  first  plea  was  correctly  disregarded.  It  is  an  idle  one. 
The  creditor  generally  requires  security,  to  avoid  suing  the 
debtor;  and  the  surety  cannot  require,  before  the  creditor  re- 
sorts to  him  for  payment,  that  he  should  sue  the  principal. 
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Wbvrhv  Dirr  jj  ^^  wished  the  principal  to  be  sued,  he  must  pay  the  debt, 
'7^*'^'         and  then  exercise  the  rights  of  the  creditor,  to  which  pay-     • 
BoirrrE,  r.x.  c.  tnent  subrogates  him;  or  proceed  according  to  the  art,  3026 
xABTiir  rr  al.  of  the   Lomriona  Code,  to  be  indemnified  by  the  principal 

The     iorely  debtor, 
etnaot    require 

Uie  oreditor  to  The  prolongation  of  the  time  of  payment,  without  the 
debtor,'^"before  conseut  of  the  Surety,  discharges  him.  None  appears  to  have 
JIJJJ^* ^^^j  ^"JJ  been  given  in  the  present  case.  The  plaintiff  had  two  sub- 
remedy  it,  to  stantial  sureties,  on  which,  we  believe,  he  implicitly  relied; 
ScmiK  ^  *the  for  he  frequently  asserted,  that  it  was  not  his  intention  to  sue 
ditor^nlDst^he  ^^^  principal.  His  conscience  was  probed  by  the  appellant, 
debtor,  to  which  and  he  denied  having  granted  any  prolongation.  It  is,  how- 
hj  the  peyment,  over,  in  evidence,  that  the  principal  having  asked  the  plain- 

der  mt^3o»6  ^'^  ^^  ^^^^  ""^'^  ^^  ^^^^  ^^  New-Orleans  to  procure  the 
oftbeXa.  Code,  money,  and  return  with  it  and  pay  him,  the  plaintiff  consented. 

The  jury  do  not  appear  to  have  considered  this  as  out- 
weighing the  plaintiff's  denegation,  in  his  answers  to  the  in- 
j^  ^^,^  g^^g^  terrogatories.     He  had  never  intimated  an  intention  to  sue 
"^?.^v  ^®^  ?"*  the  principal.     On  the  contrary,  he  had  even  denied  it,  and 

until  the  debtor  '^  ^,,  .  ,  ,        ...i         .  . 

esn  go  to  a  oer-  every  part  of  his  conduct  shows  that  he  looked  to  the  sureties 
S:!;;.^ir;SS;  for  payment. 

deM*!!irnSw^h  The  judge's  refusal  to  grant  a  new  trial,  shows  he 
•  proiongfttionof  was  satisfied  that  justice  did   not  require  his  interference 

eharge  the  tare-  with  (he  verdict.  It  does  not,  in  our  opinion,  authorize  ours, 
tj. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  as  far  as  it  relates  to  the  de- 
fendant Martin,  be  affirmed,  with  costs. 
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LE    BLANC   V9,   BROUSSARd's    HEIRS.  WMmir  Dibt. 

September,  1840. 


APPEAL  FKOH  THE   COUET   OF   PEOBATB8,   FOR   THE   PAEI8B  OF  X.AFATBTTB. 

LB  BLAXC 

Either  partj  may  have  the  tostimony  offered  m  court,  taken  down  by  Iht     BBOvsaAWB't 
eUrk.  -  The  judge  has  no  authority,  even  at  the  reqaeet  of  the  parties,  to 
do  ihit  when  the  court  has  a  clerk,  except  in  a  case  where  the  party  tn-  I  ^7*  «« 


47^  I8t 
tending  to  appeal,  fails  in  getting  the  opposite  party  to  make  a  statement   ""lei  137; 

of  facts,  then  the  testimoney  taken  down  by  him,  in  writing,  will  senre  as 

a  statement. 

A  statement  of  facts  must  be  procured,  by  the  party  intending  to  appeal, 
neees»arUy<t  before  the  appeal  is  granted. 

An  appellant  neglecting  to  have  a  statement  of  facti  made  out,  when  the 
testimony  is  not  taken  down  by  the  clerk  before  the  appeal  is  granted^ 
cannot  claim  any  relief  from  this  court. 

This  is  an  action  to  compel  the  heirs  of  Theophile  Brous- 
sard,  aiTiong  whom  his  succession  was  partitioned,  to  contribute 
proportionally  to  make  up  the  loss  the  plaintiff  sustained,  in 
being  evicted  from  a  piece  of  wood-land,  which  had  been  set 
apart  as  part  of  her  share  in  the  succession.  She  alleges 
she  has  sustained  a  loss  of  five  hundred  dollars  thereby. 

The  defendants  pleaded  a  general  denial,  and  deny  that 
the  wood-land,  of  which  the  plaintiff  complains  of  being 
evicted,  was  sold  or  set  off  to  her ;  and  if  so,  she  must  claim 
her  share  of  the  community  between  her  and  her  late  hus- 
band, from  the  heirs  of  Francois  Broussard,  who  caused  all 
the  property  of  Theophile  Broussard's  succession  to  be  sold. 

The  Probate  Court  decreed,  that  the  plaintiff  recover  from 
the  defendant&t,  jointly  and  severally,  the  sum  of  three  hun- 
dred dollars,  with  five  per  cent,  interest,  and  they  appealed. 

The  case  comes  up  on  the  pleadings,  without  any  evidence, 
statement  of  facts,  or  bill  of  exceptions. 

The  clerk  of  the  Probate  Court  certifies  that  he  did  not 
attend  the  trial,  and  that  the  Parish  Judge  frequently  takes 
up  probate  coses  out  of  the  regular  term;  tries  them,  and 
takes  down  the  evidence  himself*  That  this  case  was  deci- 
ded in  December,  and  the  judge  died  the  beginning  of  June 
following. 
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WestkritDist.      ^eveUf  attorney  of  the  appellant,  filed  his  affidavit,  stating 
September,  \%4o.  \\i^{^  at  his  request,  the  evidence  adduced  by  the  parties  was 

taken  down  by  the  judge  who  tried  the  case,  and  who  pro- 
mieed  to  make  a  statement  of  facts.  That  it  appears,  by  the 
certificate  of  the  clerk,  the  judge  has  died  since  (he  trial  of 
this  cause,  and  that  the  evidence  or  statement  (^  facts  has 
been  lost  or  mislaid,  and  cannot  be  found.  *^  That  (he  judge 
af(er  the  trial,  took  rime  to  advise,  and  it  was  some  time  after- 
ward  before  final  judgment  was  rendered  and  signed." 


IX  BLAHC 
BROrSBARS'S 

mcius. 


Crow^  for  the  defendants,  moved  to  dismiss,  as  there  was 
DO  evidence  in  the  record,  or  statement  of  facts,  to  enable  the 
court  (0  try  the  case*^ 

2.  It  will  be  seen  that  it  was  the  appellant's  fault  that 
there  was  no  statement  of  facts,  for  it  was  not  until  after 
the  parish  judge's  death,  which  was  six  moths  after  the  judg- 
ment, before  any  application  was  made  to  have  the  transcript 
made  out. 

•ATeveti,  for  the  appellant,  strenuously  urged  that  the  case 
be  remanded,  to  aflTord  him  an  opportunity  to  have  it  properly 
tried  and  placed  before  the  court,  to  be  heard  on  the  merits. 
He  insisted  thaf,  whenever  the  justice  of  (he  case  required  if, 
this  court  had  the  power  (o  remand  for  a  new  trial,  and  that 
in  the  present  case,  there  was  every  reason  and  motive  to 
remand. 

2.  It  was  no  fault  of  the  appellant  that  the  testimony 
was  not  taken  down,  or  a  statement  of  facts  made  ou(.  His 
counsel  had  urged  the  judge  to  do.  it,  but  he  failed  or  ne- 
glected, until  he  at  last  died  without  having  made  any.  He 
insisted  that  the  judge  took  a  note  of  the  evidence,  and  if  it 
was  lost,  it  was  not  the  fault  of  the  appellant. 


.    Martin^  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintifi'and  appellee  moves  to  dismiss  the 
appeal  for  want  of  the  evidence  on  which  the  cause  uaa  tried^ 
or  a  statement  of  facts. 


OF  THE  STATE  OF  LOUISIANA.  '  139 

The  case  was  tried  before  the  probale  judge,  and  judg-  Wisr»5rDitT. 
mem  signed  on  the  lOih  of  December,  1839.     An  appeal  September,  i»io. 
was  granted  on  the  28th  of  the  same  month,  and  in  the  fol-      «  bi^fc 
lowing  June  the  iudfi^e  died.  **•     , 

The  attorney  who  tried  the  cause  states,  in  his  affidavit,        heirs. 
that  at  his  request  the  "evidence  adduced  by  the  parties  was 
taken  down  in  writing  by  the  judge  who  tried  the  cause,  and 
that  said  evidence  or  statement  of  facts  has  been  lost  or  mis- 
laid, and  cannot  be  found."  _. .  _^ 

The  Code  of  Practice  authorizes  either  party  to  have  the  mxy  have  the 
testimony,  offered  to  the  court,  taken  down  in  wriling  by  the  Ja  i'lTtSurt,  uSH 
clerk.  When  this  is  done,  there  is  no  need  of  any  statement  ^Zrt^Th^^^^ 
of  facts.  The  judge  has  no  authority,  even  at  the  request  has  do  author- 
of  one  of  the  parties,  to  perform  this  service.  If  he  were  to  eTen  at  the  re- 
do it,  it  would  be  of  no  avail,  except  in  a  case  in  which  the  que**  of  the  par- 

'  '  r  ties,    when    the 

party  m/en(img  to  appeal,  should  unsuccessfully  apply  to  the  eourthasaelerk 
opposite  party  to  make  a  statement  of  facts.  In  such  a  case,  where  the  pwty 
the  judge  having  a  statement  of  facts  to  make,  might  give  ^"^^^^i^^^ 
(he  testimony  which  he  had  taken  in  writing  as  a  statement,  getting  the  op- 
Bome  courts  of  probate  in  this  state,  have  no  clerk.  In  ml^e  a  state* 
these,  the  judge  may  probably  do  whatever  is  to  be  done  by  Jhcn^hetestfi^ 
the  clerk,  in  the  courts  where  one  is  appointed.  The  record  "T  t^^en  down 
shows,  that  ill  the  court  from  whence  this  appeal  is  taken,  ing  viu  ser?e  at 
ihere  is  a  clerk.  The  testimony  not  having  been  taken  •■^'«™^''^ 
down  by  the  clerk,  this  case  cannot  be  brought  before  us  Asutementof 
except  on  a  statement  of  facts.     Such  a  statement  must  be  ^*<^<"    ^^^  ^ 

111  .  ,.  I  .1      t    r         t     procured,  by  the 

procured  by  the  party  intending  to  appeal,  necessarily^  before  the  party   intending 
appeal  is  granted.  Code  of  Practice^  602.    Scott  v^.  Blanchard.  ]^^^J^% 

8  Martin,  Jf.  S.,  303.  appe^U granted 

The  appellant  has  asked  of  us  to  reverse  the  judgment, 
and  remand  the  case  for  a  new  trial,  in  order  to  afford  him  neglecting     to 

ihe  opportunity  of  having  the  case  properly  brought  before  of^®f*cJ**^de 

us,    the  death  of  the  judge  of  probates  having  deprived  him  ^°*».  ^'***l  *^® 

of  the  means  of  doing  so.  taken  down  by 

If  the  appellant  had  lost  the  opportunity  of  bringing  his  she'^^Mieaf  it 


case  before  this  court,  by  the  death  of  the  judge,  he  would»|J22^*^jj^J. 
be  entitled  to  relief,  as  every  suitor  may  claim  our  aid,  from  this  court, 
when  he  has  not  deprived  himself  of   it  by  his  own  laches. 
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Wxmur  DiiT.  The  appellani  having  neglecled  to  have  a  statemenl  of  facts 
September, \9io.  made,  before  the  appeal  was  granted,  had  no  longer  the 
WALTOBT  &  8oir  facultj  of  obtaining  one  afterwards.  The  death  of  the  pro- 
9Bxi«8*'rr  AL.  bate  judge,  who  lived  six  months  after  the  appeal  was  grant- 
ed, caused  him  no  injury. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
appeal  be  dismissed,  with  costs. 


WALTON  &    SON   VS.    BEMISS  ET    AL. 

APPEAL  FROM    THE    COURT  OF   THE    FIFTH   DISTRICT,  FOR  THE  PARISH  OF  ST. 
MART,  THE   JUDGE   OF   THE   SIXTH    PRESIDING. 

Where  a  creditor  at  the  foot  of  an  account,  in  which  he  has  a  privilege  on 
the  property  sold,  gives  a  receipt,  stating  he  has  *^  received  payment  by  note 
payable  at  four  monthsj'^  it  is  a  payment  of  the  account,  and  extinguishes 
the  privilege. 

Where  attacking  creditors  commence  their  revocatory  actions  about  the 
same  time,  and  use  proper  diligence,  one  shall  not  have  exclusive  privilege 
on  the  property  fraudulently  conveyed  and  recovered,  simply  because  hie 
suit  was  first  commenced.  The  property  must  be  divided  pro  rata  among 
them. 

This  is  an  action  instituted  the  10th  April,  1835,  by  the 
plaintiffs,  to  recover  from  the  defendants,  Bemisp,  Brashear  & 
Co.,  the  amount  of  a  note  for  the  sum  of  nine  hundred  and 
eighty^eight  dollars  and  fifty  cents,  being  the  amount  of  an 
account  for  the  sale  of  a  carriage  and  gig,  sold  by  them  to 
said  firm,  and  dated  the  first  May,  1834. 

The  plaintiffs  allege  that  they  have  a  privilege  on  the 
carriage  or  its  proceeds,  which  is  worth  six  hundred  and  sev- 
en tj'-five  dollars,  but  that  in  November,  1834,  Bemiss,  one  of 
said  firm,  and  insolvent,  attempted  to  make  a  transfer  and 
sale  of  it,  on  his  own  account,  to  one  Judson  Harman,  Milton 
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Johnson,  and  Josephs.  Tarkington,  and  actually  delivered  ^«tiiiii  Dmt. 
the  same  to  Harman  in  pursuance  thereof.  

They  allege  that  said  sale   is  null  and  void,  as  made  with-  ▼^to"  ^  «>« 
out  consideration,  and  in  fraud  of  creditors,  to  the  knowledge  bbmiu  rr  al. 
of  the  vendees,  and   pray  that  it  be  annulled,  the  carriage 
sequestered,  and  they  allowed   the  benefit  of  their  privilege. 

Harman  pleaded  a  general  denial,  and  averred  that  he  pur- 
chased the  carriage  for  a  valuable  consideration,  from  J.  B. 
Bemiss,  and  in  good  faith. 

On  the  2l3t  April,  1836,  there  was  judgment  by  default 
made  final  against  the  defendants,  Bemiss,  Brashear  &  Co., 
for  the  amount  of  their  note ;  and  annulling  the  sale  as  to 
Tarkington  and  Johnson. 

The  case  was  left  open  between  the  plaintiffs  and  Harman. 
At  this  stage  of  the  proceedings,  D wight  and  Hartman  inter- 
vened, and  set  up  claims  against  the  defendants  Bemiss, 
Brashear  &  Co.,  alleging  that  the  latter  were  in  insolvent 
circumstances  at  the  time  of  the  sale  of  the  carriage,  and 
that  it  is  null ;  that  the  plaintifis  have  no  privilege ;  but  hav- 
ing previously  instituted  suit  against  the  present  defendants, 
tliey  (intervenors)  should  be  preferred.  They  pray  that  the 
vendor's  privilege  on  said  carriage  be  rejected,  and  the  pro- 
ceeds of  the  sale  of  it  held  subject  to  their  judgment. 

To  this  petition  of  intervention,  the  plaintiffs  pleaded  a  gen- 
eral denial ;  but  join  in  the  alleged  nullity  of  the  sale  to 
Harman,  and  insist  on  the  enforcement  of  their  privilege  on 
the  price  of  the  carriage. 

Upon  these  pleadings  and  issues,  the  parties  went  to  trial. 

The  plaintifis  produced  their  account  of  ^ale  of  the  carriage 
and  a  gig,  of  the  1st  May,  1834,  amounting  to  nine  hundred 
and  eighty-eight  dollars  and  fifty  cents ;  at  the  foot  of  which 
was  the  following  receipt. 

*^  Received  payment  by  note,pay(d>k  at  four  movUhs^  with  the 
understanding  that  if  themote  is  not  paid  when  due,  Messrs. 
Bemiss,  Brashear  &  Co.,  are  at  liberty  to  give  a  city  accept- 
ance, adding  interest  at  six  per  cent,  until  paid.  " 

«M.  WALTON  &  SON." 
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WiiTBsirDiiiT.      There  were  many  witnesses  examined  on  both  sides,  toiich- 

Sepiember,  i84n.  j^g  ^jjg  insolvency  of  Bemiss  at  the  time  of  making  the  sale 

WALTON  h  flos  of  the  carriage  to  Harman,  and  also  to  establish  the  claims 

^'  of  the  intervenors.     It  was  also  shown  that  the  intervenors 

BEMIBS     IT    Alt, 

instituted  the  revocatory  action  about  the  same  time  thai  the 
plaintiflfd  commenced  the  present  suit,  and  that  both  suits 
were  brought  to  the  April  term,  1835.  The  intervenors  join- 
ed in  this  suit  to  dispute  rhe  plaintiffs'  right  of  preference. 

From  all  the  evidence,  the  district  judge  decided  that  the 
sale  of  the  carriage  was  null  and  void ;  that  the  plaintiflfs  be 
allowed  their  privilege  on  the  carriage,  or  its  proceeds,  worth 
four  hundred  and  seventy  dollars,  against  Harman,  and  the 
claimsof  the  intervenors  were  dismissed.  Dwight&  Hurt- 
man,  the  intervenors  appealed. 

T.  H.  LewiSy  for  the  plaintiffs,  insisted  on  the  affirmance 
of  the  judgment.  The  plaintiffs  were  entitled  to  a  privilege 
on  the  carriage,  being  the  vendors,  and  should  be  allowed  the 
proceeds  in  preference  to  the  intervenors. 

Splancy  for  the  intervenors,  objected  to  parole  evidence  being 
received  to  show  the  consideration  of  the  note  sued  on.  Its 
consideration  is  not  attacked  as  fraudulent,  and  the  admis- 
sions of  Bemiss,  the  insolvent  debtor,  are  not  evidence.  The 
intervenors  should  be  allowed  and  paid  by  preference,  having 
commenced  the  revocatory  action  first. 

Martin^  /.,  delivered  the  opinion  of  (he  court. 

The  plaintiffs  sue  on  a  note  of  the  defendants,  Bemiss, 
Brashear  &  Co.,  given  for  the  price  of  a  carriage,  and  claim 
a  privilege  on  the  carriage  as  vendors.  For  this  purpose,  they 
brought  in  the  defendant  Harman,  who  had  purchased  the 
carriage  from  Bemiss,  his  co-defendant,  and  they  claim  a 
rescission  of  the  sale,  as  having  been  made  in  fraud  of  their 
rights,  as  creditors  of  Bemiss,  Brashear  &  Co.,  who  they 
allege  were  insolvent  at  the  time  of  the  sale,  to  ttie  know- 
ledge of  Harnmn. 

TbepiaifMiffs  had  judgment  on  the  uote. 
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Dwight  &  Harlman  now  intervened,  slating  themselves  WirriwDirr. 
lo  be  creditors  of  Bemiss,  Brashear  &  Co.,  and  also  claiming  ^^^"^' 
the  rescission  of  the  sale  of  the  carriage,  on  the  same  ground  waltoh  fc  son 
as  the  plaintiffs,  whose  privilege  they  oppose.     They  claim  bbmiu  n  al. 
the  carriage  or  its  price,  to  the  exclusion  of  other  creditors, 
on  the  ground  that  they   had  judgments  against  Bemiss, 
Brashear  &  Co. 

There  was  final  judgment  recognizing  the  privilege  of  the 
plaintiffs,  rescinding  the  sale  of  the  carriage  by  their  vendees, 
and  dismissing  the  petition  of  intervention.  The  interve- 
Dors  appealed. 

Their  counsel  has  urged  that  the  privilege  ought  not  lo 
have  been  allowed.  They  show  that  the  plaintiffs  gave  a 
receipt  for  the  note,  at  the  foot  of  the  account,  inpayment  ofU. 

The  plaintiffs'  counsel  has  replied,  that  the  giving  of  a   MHiereaeKdi- 
note/or  a  debt,  on  an  open  account,  is  no paym^  q/*  the  debt.  ^JT*  JUoMot^la 
This  is  certainly  true,  but  nothing  prevents  the  debtor  and  ^*?'«j»  ^  *^  • 
creditor  agreeing  that  the  note  shall  be  a  payment.     In  this  propcrtj    ■old, 
case  the  note  was  expressly  receipted  for,  and  taken  in  pay-  ^'atiA/  ^'& 
menl.     We  have   held,  that  the  receipt  of  a  note,  for  the  JjL,^^^!?^^ 
amount  of  an  account,   is  neither  payment  or  novation,  but  payakie  q$  fiw 
that  the  receipt  of  a  note  of  a  third  person  in  payment  of  an  p^m^  'of  ^ 
account  discharges  it.     We  are   now   called   upon  to  say  Jj*^"/||^^^  gj 
whether  there  is  a  difference   between   receiving  the  note  of  prifUi^ 
the  debtor  inpayment,  and  the  receipt  of  the  note  of  another. 
It  does  not  appear  to  us  there  is  any  difference.     The  cred- 
itor has  an  interest  in  taking  a  note.     It  liquidates  his  debt, 
facilitates  his  proof,  and  enables  him  to  raise  money  by  dis- 
count.    It  was  for  the  creditor  to  consider  whether  these  ad- 
vantages were  an  equivalent  for  the  release  of  the  privilege. 
The  debtor  places  himself,  by  giving  a  note,  in  duriori  casu ; 
punctuality  is  more  rigorously  required  and  exacted  of  him. 
The  dread  of  a  protest  compels   him  to  exert  every  nerve  to 
maintain  his  credit.     If  he  has,  or  afterwards  acquires,   a 
claim  against  the  creditor,  he  foregoes  the  right  of  offering 
compensation.     On  this  consideration  we  conclude  the  priv- 
ilege was  improperly  allowed.     The  words  of  the  plaintiff 
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WssTBiiNDnT.  roust  be  taken  most  strongly  against  hiro,  and  a  discharge 
S^Hember.iMo.  a^j  liberation  of  the  debtor  is  favored.  In  dubiis  semper 
wALToir  &  BOH  9^^^  minimum  est  sequimur. 

^'  The  intervenors  and  appellants  claim  a  preference  over  the 

BBM18S     KT     IL.  "^^  "^ 

plaintiffs,  on  the  ground  that   they  are  judgment  creditors, 
and  that  they  instituted  their  revocatory  action  before  that 
of  the  plaintiffs.     Their  suit  was  instituted  in  the  month  of 
February,  1835,  and  that  of  the  plaintiffs,  the  10th  of  April  fol- 
lowing.  Both  suits  were  brought  to  the  same  term  of  the  Dis- 
*     trict  Court,  and  judgments  signed  on  the  same  day,  at  a  sub- 
sequent term.  We  know  of  no  privilege  resulting  from  a  judg- 
ment on   moveable  property,  unless  execution  has  is^sued 
thereon.     In    the   revocatory    action,   the   Louisiana   Code^ 
Where attaek- ar/tcle  1972,  provides  that,   "the  iudfi:ment  in  this  action,  if 
ooromence  their  maintained,  shall  be  that  the  contract  be  avoided  as  to  its 
tTonB^ab^t  the  effects  ou  the  Complaining  creditor^   and   all   the   property  or 
Mine  time,  and  money  taken  from  the  original  debtor's  estate,  by  virtue  there- 

uae  proper  dili-  •'  °  '     •' 

genoe,  one  shall  of,  or  the  value  of  such  property,  to  the  amount  of  the  debt, 
elusive priviic^  ^^  applied  to  the  payment  of  the  pZainti^*.  *'  We  think 
?"  ^®  P'JP^'^y  the  fair  and  equitable   meaning  of  the  article  is,  that  when 

iraudulently  eon  ^  ^  ^  ^      ^        ' 

ireyedandrecoT-  crcditors-commcnce  the  prosecution  of  their  rights  about  the 
eause  h»  suit  Same  time,  and  use  proper  diligence  afterwards,  that  one 
menc^?^  *'rhe  ^hould  not  havc  an  exclusive  privilege  on  the  property,  sim- 

Srojiertymustbe  ply  because  his  suit  was  first  commenced.     It  would  be  an 
iTidedj^ro/a        .  .  .  i      i  .  rw^i 

among  them.      unjust  interpretation  to  give  the  law,  m  many  caees.     The 

case  might  be  different,  if  it  was  apparent  that  one  of  the 
creditors  had  slept  upon  his  rights,  and  neglected  to  assert 
them  with  reasonable  diligence. 

It  is,  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  annulled,  avoided  and  revers- 
ed, so  far  as  it  decrees  that  fhe  plaintiffs,  M.  Walton  &  Son, 
have  a  privilege,  as  vendors,  on  the  carriage  which  was  sold 
to  Judson  Harman;  also,  so  far  as  it  decrees  that  said  carriage 
shall  be  given  up,  or  the  value  thereof,  to  wit,  four  hundred 
and  seventy  dollars  be  paid  exclusively  for  the  benefit  of  plain- 
tiffs, and,  also,  in  decreeing  the  dismissal  of  Dwight  &  Hart- 
man's  intervention  :    And  proceeding  to  give  such  judgment 
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as  ought  to  have  been  rendered   by  the  District  Court,  it  Wmw  0ut. 
is  ordered  and  decreed,  that  Judson  Harman  do  pay  into  court,  September,  1 940. 
without  delay,  the  sum  of  four  hundred  and  seventy  dollars,  owioirr&RAmT- 
for  the  use  of  the  said  plaintiffs,  M.  Walton  &  Son  and         ^ 
Dwight  &  Hartman,  and  judgment  is  given  in  their  favor,  bsmim    n  ak.       / 
against  him  for  that  sum,  which  is  to  be  divided  between 
said  Walton  &  Son  and  Dwight  &  Hartman,  pro  rata^  the 
aaionnt  of  the  claim  of  Walton  &  Son  being  established  by 
Che  judgment  of  the  District  Court,  that  of  Dwight  &  Hart- 
man being  established  by  the  judgment  of  the  same  courf,  in 
the  case  No.  286,  subject  to  such  deductions  as  may  be  made 
from  it,  in  case  the  note  of  J.  H.  Allen  shall  be  decreed  as  a 
credit  on  it,  or  a  recovery  effected  against  John  E.  Carson 
and  Thomas  Johnson.     The  aforesaid  judgment  is  affirmed 
in  other  respects,  the   plaintiff  paying  all  the  costs  in  this 
court,  also,  those  of  the  intervenors  in  the  court  below. 


^  DWIGHT   &   HARTMAN  V8.   BEMIS8   ET    AL. 

APPBAL  FROM  THE    COURT    OF  THE    FIFTH    DISTRICT,  FOR  THE  PARIBH  OF  ST. 
MART,    THE  JUDGE    OF  THE   SIXTH   PRESIDING. 

Penons  who  me  not  creditors  of  an  insolvent  debtor,  may  purchase  and 
receiTe  transfers  of  his  property  after  he  is  in  insolvent  circumstances, 
and  it  cannot  be  complained  of  by  his  creditors,  when  they  appear  to  be 
purchasers  for  a  valuable  consideration,  and  in  good  faith. 

Bat,  if  an  insolvent  debtor  use  the  proceeds  of  sales  of  his  property,  in  such 
a  manner  as  to  give  a  preference  to  one  creditor  over  another,  the  law 
will  interfere  and  correct  it. 

Where  a  creditor  receives  a  note  from  his  debtor,  to  collect  and  pay  him- 
fldf,  he  is  bound  to  use  due  and  proper  diligence  to  collect  it,  or  he  will 
be  charged*  with  the  amount. 

This  18  a  revocatory  action.  The  plaintiffs,  who  were 
creditors  of  John  B.  Beraiss,  an  insolvent  debtor,  instituted 
this  their  revocatory  action  against  him  and  others,  to  whom 

19  VOL.    XVI. 
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WamBirDrsT.  he  made  sales  or  transfers  of  his  property,  on  the  eve  of  insol- 
Sefftember,i9io.  yency,  in  fraud  of  them  as  bona  fide  creditors.  They  alleg^e, 
DwieHTftcHAE'T-  ^^^^  being  in  insolvent  circumstances,  and  indebted  to  them 
^^^  in  the  sum  of  six  hundred  and  forty  dollars,  he  sold  and  trans- 
BuaBB  n  AL.  ferred  to  one  Judson  Harman,  a  carriage  worth  four  hundred 

and  seventy  dollars,  with  a  view  of  giving  him  an  unjust 
preference  as  a  creditor ;  and  also  that  he  sold  and  conveyed 
to  Donelson  Caffrey,  John  E.  Carson,  Milton  and  Thomas 
Johnson,  a  slave  named  Henry  ;  and  that  these  conveyances 
were  made  for  the  purpose  of  defrauding  them,  and  giving 
unjust  preferences  to  others.  They  pray  that  these  sales  be 
annulled,  and  the  property  restored;  that  they  have  judg- 
ment against  Bemiss  for  the  amount  of  their  demand,  and 
that  this  property  be  sold  to  satisfy  the  same. 

The  defendant s,  Milton  Johnson  and  Caflfrey,  failed  to 
answer.  Harman  pleaded  the  general  issue;  and  Carson 
and  Thomas  Johnson,  denied  all  fraud,  and  averred  they 
were  not  creditors  of  Bemiss,  but  purchased  the  slave  Henry, 
in  good  faith,  and  in  the  ordinary  course  of  business. 

Bemiss,  the  principal  debtor,  admitted  the  execution  of  the 
note  sued  on,  and  averred  it  was  given  on  a  settlement,  for 
a'balance  due  the  plaintiff.  He  denied  all  fraud,  and  ex- 
plained the  several  transfers  of  his  property  complained  of. 

On  the  evidence  adduced,  there  was  a  verdict  against 
Bemiss  for  the  amount  of  bis  note  ;  and  against  Harman  for 
four  hundred  and  seventy  dollars,  the  price  or  value  of  the 
carriage  ;  and  also  against  Carson  and  Thomas  Johnson,  for 
eight  hundred  dollars,  the  price  or  value  of  the  slave  ;  also 
annulling  all  the  sales,  and  transfers.  There  was  judgment, 
on  this  verdict,  against  Bemiss,  Harman,  Carson  and  Thomas 
Johnson,  and  also  against  Milton  Johnson,  not  included  in 
the  verdict,  and  discharging  Caffrey.  Three  of  the  defend- 
ants appealed. 

The  facts  on  which  thfs  case  turns,  are  more  fully  explain- 
ed in  the  opinion  of  the  court. 

Splane^  for  the  plaintiffs,  contended  that  the  judgment 
should  be  affirmed,  being  fully  supported  by  the  evidence. 


amiM  BT   At. 
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The  law  gives  the  complaining  creditor  the  right  to  attack  WRsrirnHDiir. 
and  have  annulled,  all  sales  and  transfers  of  properly  made  September^  is40. 
by  the  insolvent  to  one  set  of  creditors  or  persons,  in  prefer-  nwioirrfawA^ 
ence  of  other  and  bcna  fide  creditors.  ^J^ 

T.  H.  and  W,  B.  Lewisy  for  the  appellants,  insisted  that 
ii  was  only  sales  and  transfers  of  the  insolvent  debtor's  pro- 
perty, made  by  him  to  creditors,  in  preference  of  other  credi- 
tors, that  can  be  attacked  in  this  mode  of  proceeding.  The 
defendants,  Johnson  and  Carson,  not  being  creditors  of  Be- 
miss,  the  sale  to  them,  of  the  slave  in  question,  is  good.  It  is 
not  giving  a  preference  to  one  creditor  over  others,  but  is  a 
bona  fide  sale,  and  in  the  ordinary  course  of  business. 
6.  Lomsiana  Reports^  538. 

2.  Johnson  and  Carson  gave  a  good  and  valuable  consi- 
deration, in  cash,  for  the  slave,  which  was  paid  to  Caflrey. 
They,  not  being  creditors,  had  the  right  to  purchase,  and  the 
insolvent  had  a  right  to  sell  his  property  for  jcash,  as  long  as 
he  was  in  possession.  What  he  may.  have  done  with  the 
money  is  another  matter.     It  cannot  affect  the  appellants. 

3.  Creditors  must  show  that  they  have  been  injured  by 
the  transactions  of  their  debtor,  before  they  can  set  them 
aside  in  the  revocatory  action.     Louisiana  Codty  1973. 

4.  The  defendant  is  entitled  to  a  credit  for  the  amount  of 
Allen's  note,  because  the  plaintiffs  received  it  to  collect  and 
account  for  the  proceeds.  They  have  neglected,  or  failed  to 
collect  it,  through  their  own  fault  or  mismanagement,  and 
must  be  charged  with  its  amount. 

5.  In  contracts  by  insolvent  debtors,  it  must  be  shown  that 
those  who  claim  the  benefit  of  such  contracts  knew  of  his 
insolvency  otherwise  they  are  not  liable.  There  is  no  evi- 
dence that  the  appellants  knew  of  the  insolvency  of  Bemis8« 
4  Louisiana  Reports,  256.     Louisiana  Code,  1980,  1979. 

6.  If  contracts  with  insolvent  persons  be  onerous,  they  can- 
not be  set  aside,  unless  the  person  who  contracts  with  the 
insolvent  acted  in  bad  faiih,  even  though  there  may  have 
been  a  design  to  defraud,  on  the  part  of  the  debtor,  ercept 
when  the  property  has  been  sold  for  one  fifth  less  than  its 
value,     /dm.,  1974-5-6. 
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WnTBSjrDirr.       Oorlondy  J.,  delivered  the  opinion  of  the  court. 

^^^"^'  The  plaintiffs  sue  John  B.  Bemiss,  to  recover  six  hundred 

pwi«rr&HABT-  and  forty  dollars,  with  interest,  due  on  two  promissory  notes, 

vt.  They  make  Judson  Harman  and  Milton  Johnson,  parties, 

BxxiM  BT  AL.  alleging  that  Bemiss  was  in  insolvent  circumstances,  and 

that  he  had  transferred  to  them,  or  one  of  them,  a  carriage 
of  the  value  of  about  four  hundred  and  seventy  dollars,  with 
a  view  of  giving  an  unjust  preference  to  them  or  some  others 
of  his  (Bemiss'}  creditors.  They  also  made  Donelson  Caf- 
frey,  John  £.  Carson  and  Thomas  Johnson,  defendants, 
alleging,  that  the  former  as  the  agent  of  Bemiss,  or  at  his 
instance,  had  conveyed  to  the  two  latter  a  slave  named 
Henry,  for  the  purpose  of  paying  them  a  pretended  debt, 
when  in  fact,  Bemiss  was  not  in  any  manner  indebted  to 
said  Carson  and  Johnson.  There  are  other  allegations  in 
the  petition,  in  relation  to  other  property,  which  it  is  not 
necessary  to  notice,  as  all  the  litigation  before  us  has  been 
in  relation  to  the  carriage  and  the  slave  Henry.  The  plain- 
tiffs say,  all  the  conveyances  were  made  for  the  purpose  of 
defrauding  them,  and  giving  unjust  preferences  to  others. 
Caffreyand  Milton  Johnson  filed  no  answer,  and  a  judgment 
by  default  was  rendered  against  them.  Harman's  an- 
swer is  equivalent  to  a  general  denial.  Thomas  Johnson 
and  Carson,  in  their  answers,  deny  any  fraud,  they  say  they 
were  not  creditors  of  Bemiss  in  any  manner,  that  they  pur- 
chased the  slave  in  good  faith,  for  a  valuable  consideration, 
in  the  ordinary  course  of  business,  and  their  object  was  not 
to  aid  in  giving  an  improper  preference  to  any  creditor.  Be- 
miss, in  his  answer,  says  he  signed  the  notes  sued  on,  that 
they  were  given  for  balances  due  the  plaintiffs,  by  himself, 
and  the  firm  of  Bemiss,  Brashear  &  Co.,  on  a  settlement  that 
took  place  a  few  days  previous  to  their  dates,  in  the  course 
of  which  he  made  various  payments  to  plaintiffs,  and  also 
gave  them  a  note  drawn  by  J.  H.  Allen,  on  which  was  due 
the  sum  of  two  hundred  and  fifty  dollars,  which  they  were 
to  collect  and  place  to  his  (Bemiss')  credit.  He  further  says, 
that  the  payments,  transfers,  &c.,  made  lo  his  co-defendants 
complained  of,  were  not  made  in  fraud  of  plaintiffs  rights,  or 


OF  THE  STATE  OP  LOUISIANA.  149 


ihose  of  any  other  person,  bul  were  made  as  similar  trans-  WnruHDnr. 
fers  and  assignments  were  to  plaintiffs,  for  the  purpose  of  S^^^mbertiWK 
discharging  the  debts  he  was  owing.  DwiearicaAsv- 

The  jury  rendered  a  verdict  against  Bemiss,  for  the  sum  ^ 
of  six  hundred  and  forty  dollars,  and  interest.  They  dis-  >■»«  n  ak. 
charged  Caffrey  from  all  liability,  and  they  further  found 
against  Harman,  for  four  hundred  and  seventy  dollars,  the 
price  of  the  carriage,  and  against  Carson  and  Thomas  John- 
son, for  eight  hundred  dollars,  the  value  of  the  slave.  They 
say  nothing  about  Milton  Johnson,  the  other  defendant,  yet 
the  court  renders  a  judgment  against  him,  and  also  against 
Bemiss,  Harman  and  Carson,  and  Thomas  Johnson,  for  the 
sums  above  mentioned,  and  discharge  Caffrey  from  all  lia- 
bility. From  this  judgment,  Harman,  Carson  and  Thomas 
Johnson  have  appealed. 

An  inspection  of  the  record,  together  with  those  in  the 
cases  of  Walton  &  Son,  against  Bemiss,  Brashear  &  Co., 
and  others,  and  the  present  plaintiffs  against  them  and 
others,  which  have  come  up  with  this,  show  that,  at  the  trial, 
there  was  a  continuation  of  the  scramble  and  confusion, 
which  commenced  when  the  insolvency  of  Bemiss  and  his 
partners  became  known,  and  which  accounts  for  some  of 
the  errors  into  which  the  court  below  has  fallen.  Harman 
18  condemned  to  pay  the  value  of  the  carriage,  in  two  differ- 
ent judgments,  signed  on  the  same  day,  when  the  court  had 
in  one  of  them,  decided  that  the  plaintiffs  had  no  claim  upon 
it,  and  had  dismissed  their  intervention  on  that  ground. 

The  evidence  in  the  case,  creates  a  strong  impression  on 
our  minds,  that  the  plaintiffs  do  not  come  into  court  with  un- 
Boiied  hands,  their  notes  being  dated  at  a  time  when  they 
say,  themselves,  that  Bemiss  was  insolvent,  and  it  appears 
by  their  receipt  for  Allen's  note^  that  they  were  endeavoring 
to  secure  something  from  the  wreck,  and  obtain  that  prefer- 
ence for  themselves,  which  they  complain  of  so  much  in 
others. 

As  we  have  in  the  case  of  Walton  &  Son,  against  Bemiss, 
Brashear  &  Co.,  just  decided,  reversed  the  judgment,  and 
permitted  the  plaintiffs  to  come  in  with  them,  for  their  share 
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WMTBmsrDisT.  of  ibe  claiiD  against  Harman,  the  judgment  against  him  in 
Septmber,  1840.  this  case  must  be  reversed^  as  it  is  not  just  he  should  pay 

DWICIBTkHABT-    tWlCe. 

^^^  The  plaintiffs  specially  state,  in  their  petition,  that  Carson 

BKKiM  ET  AL.  aud  Thomas  Johnson  were  not  creditors  of  Bemiss  at  the 
arenotcrediton  time  Caffrey  made  the  sale  of  the  negro  to  them,  and  they 

debtor  *""°^mty  ®*y  ^^^  samc*  There  is  no  evidence  in  the  record  to  show 
porehaseandre-  they  Were  creditors,  or  that  they  were  interposed  to  give  an 
of  hii  property,  unduc  preference  to  others,  who  were  creditors.  And  admit- 
•oWenT  circum-  ^*"S  ^^^  ^^^  argument,  that  they  were  interposed,  we  do  not 
•unoes,  and  it  see  how  the  plaintiffs  could  recover  without  making  the 
piahiedofbyhis  favored  Creditors  parties  to  the  suit.  As  the  transaction  is 
ihey**aptea**'to  PT^s^oted  to  US,  the  evidence  is  insufficient  to  establish 
be  purchasers  bad  faith  in  Carsou  and  Thomas  Johnson  ;  they  appear  to 
bie  considera-  be  purchasers  for  a  valuable  consideration,  and  we  cannot 
J?2{j,*°^ '**  8^**  agree  with  the  jury  as  to  the  correctness  of  their  verdict. 

The  purchase  of  the  slave  seems  to  have  been  in  the  ordina-  O 
ry  course  of  business,  and  ought  not,  in  our  opinion,  to  be 
annulled  upon  the  evidence  now  before  us.  A  person  in  em- 
barrassed, or  even  in  insolvent  circumstances,  may  sell  his 
property  to  another,  for  a  valuable  consideration,  but  if  he 
But  if  an  in-  ^60  the  proceeds  in  such  a  manner  as  to  give  a  preference  to 
soWent    debtor  qq^  creditor  over  another,  the  law  will  interfere  and  correct 

use  the  proceeds  ^  ' 

of  sales  of  his  it,  but  wilh  that  the  purchaser  has  nothing  to  do,  unless  he 
raclTa^manner  IS  a  party  to  the  fraud,  and  interposed  for  the  purpose  of  per- 
fcrenSl^to*  'ow  P«^r*^>ng  it-  Lowiana  Code,  articles  1 973-74-75-76. 
creditor  over  As  this  case  must  be  remanded,  it  is  necessary,  to  a  correct 
viu  'interfere  decisiou  of  it,  that  the  effect  of  the  receipt  given  by  plaintiffs 
"whSS^iTc^i-  ^^  Bemiss,  for  Allen's  note,  be  decided.  We  are  of  opinion 
tor  recciTcs  a  that,  if  it  shall  appear,  on  the  trial,  that  the  plaintiffs  have 
debtor  to  collect  used  due  diligence  in  endeavoring  to  collect  that  note,  and 

he**irCand*to  ^^"•^  ^^^  ^^  ^^9  ^^^^  ^^^7  ^""^  ^^^  ^^  ^^  charged  with  it ;  but 
use  due  and  pro-  if  proper  diligence  has  not  been  used,  then  they  ought  to  be 

collect  It,  or  he  charged   with  it.     If  Allen   was  notoriously  insolvent,   a 

with  the  amount  knowledge  of  that  fact  will  excuse  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  judg- 
ment of  the  District  Court  be  annulled  and  reversed,  the 
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verdict  of  the  jury  be  eel  aside,  so  far  as  they  coDceni  the  WMTMirDiiT. 
defendaDts,  Judson  Harman,  John  E.  Carson  tfnd  Thomas  September, \sAo, 
Johnson.  That  a  judgment  be  entered  in  favor  of  said  Har- 
man  ;  he  having  in  ihe  suit  of  JU.  Walton  ^  Son  vs.  Bemissj 
Brashear  /^  Co.  et  oZ.,  been  condemned  to  pay  the  vahie  of 
the  carriage,  to  said  Walton  &  Son,  and  the  plaintiffs.  It  is 
further  ordered  and  decreed,  that  as  relates  to  the  defendants 
Carson  and  Thomas  Johnson,  this  cause  be  remanded  for  a 
new  trial,  to  be  proceeded  in  according  to  law  ;  and  as  to  the 
distribution  of  the  amount  to  be  collected  from  Harman,  it  is 
to  be  made  upon  the  principles  settled  in  the  suit  of  M.  Wal- 
ton 4r  Son  vs.  Bendssy  Brashear  «(•  Co.  e(  oZ.,  in  which  these 
plaintiffs  are  interveners :  It  is  further  ordered,  that  the 
plaintiflb  pay  the  costs  of  this  appeal. 


melancon's  heirs  v8,  robechaud's  heirs. 


ArPKAI.   FKOM   THK    COURT   OF    THB     FIFTH    DISTRICT,   FOR  THE    PARISH    OF 
8T.    MARTIN,  THE    JUDGE    OF   THE   SEVENTH    PRESIDING. 

On  remanding^  a  cause  for  trial,  between  the  warrantors,  the  plaintiff,  in  the 
demand  in  warranty,  may  amend  hia  answer  so  as  to  claim  damages  from 
hie  warrantor.  The  amended  answer  does  not  change  the  substance  of 
his  demand,  or  legal  the  recourse  against  his  warrantors. 

Under  the  old  Civil  Code,  the  party  evicted  will  not  be  allowed,  as  damages, 

a  proportion  of  the  price  of  sale,  equal  to  the  quantity  of  land  from 

which  he  has  been  evicted :    But  in  assessing  damages,  when  the  sale 

ia  not  cancelled,  he  is  only  to  be  re-imbursed  the  value  of  the  evicted 

parij  aoeording  to  its  estimate  at  the  time  of  the  eviction. 

When  the  court  is  unable,  from  the  evidence,  to  assess  the  value  of  the 
evicted  premises,  it  will  remand  the  case  for  this  purpose. 

This  case  involves  a  series  of  litigated  contests,  remarka- 
ble in  the  history  of  our  jurisprudence,^  beginning  in  the  year 
1819,  coming  down  to  the  present  time,  and  still  pend- 
ing. This  legal  controversy  has  been  prolonged  from  pecu- 
liar circumstances,  until  nearly  all  the  original  parties  have 
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WrnnvDimr.  died  oflT,  and  the  second  and  third  generations  are  destined  to 
September,  in¥i.  battle  the  glorious  uncertainty  of  the  law,  to  a  sad  conclusion, 

and  reap  the  bitter  fruits  of  an  unprofitable  controversy,  when 
there  is  nothing  left  but  a  couple  of  arpents  front,  of  poor  land, 
on  the  borders  of  the  bayou  Teche,  to  be  received  as  the  prize 
of  the  victorious  party,  which  remains  a  blighted  and  barren 
monument  of  the  unprofitableness  of  a  protracted  law  suit. 
The  eminent  counsel  who  were  employed  to  conduct  this 
extraordinary  case,  in  the  outset  of  their  professions,  have 
labored  and  battled  at  the  bar,  until  they  have  grown  rich 
and  become  weary  of  legal  strife,  and  one  of  them  has  retired, 
on  his  ample  fortune,  to  enjoy  the  comforts  and  blessings  of 
a  quiet  life,  while  the  other  is  elevated  to  the  distinguished 
station  where  law,  justice  and  equity  meet  together,  and  are 
dispensed  with  a  view  to  end  the  bitter  strifes  and  unprofita- 
ble legal  controversies  of  men. 

At  the  probate  sale  of  the  succession  of  Charles  Melan^on, 
deceased,  in  the  Parish  of  St.  Martin,  in  1819,  Dr.  Jean 
puhamel,  became  the  purchaser  of  a  tract  of  five  arpents 
front  of  land  on  the  bayou  Teche,  for  the  price  and  sum  of 
six  thousand  one  hundred  and  fifty  dollars,  payable  by  instal- 
ments. When  the  first  instalment  became  due,  and  suit 
instituted  to  recover  it,  in  1820,  Duhamel,  finding  he  had 
made  a  bad  bargain,  resisted  payment,  on  the  ground  that  all 
the  formalities  of  law,  in  selling  minor's  property,  had  not 
been  complied  with,  but  was  unsuccessful.  See  10  Martin^ 
225. 

This  suit  again  appeared,  because  the  judgment  did  not  ex- 
press the  sum  for  which  it  was  given,  but  this  court  said  the 
**  judgment  was  valid,  although  the  sum  is  not  stated  therein, 
when  it  appears  in  the  record.'*  3  Martin,  JV.  S.,  7.  The 
case  now  assumed  a  new  form,  in  the  person  of  Pierre  Brous- 
sard  vs.  Jean  Duhamel,  to  evict  the  latter  of  the  largest  portion 
of  the  five  arpents  of  land,  when  the  court  decided ,  **  that  a 
witness  having  an  interest  in  the  question  to  be  determined, 
and  none  in  the  event  of  the  suit,  the  objection  goes  to  his 
credibility  and  not  to  his  competency  ;"  and  "  that  purcha- 
sers under  the  same  title,  without  partition,  cannot  prescribe 
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against  each  other,  by  the  lapae  of  (en  yeara.**    From  the  WMtiw  Uwr. 

concealment  of  a  book  of  surveys,  ihc  plainlifl^  Broussard,  sue-  Septmber^tua^ 

ceeded  in  eviding  Duhamel  of  three  arpents  of  thisland,    3UAAvooii*k 

and  I  he  latter  brought  in  the  Melan^ons  on  their  warranty. 

They  attacked  Broussard's  judgment  in  an  action  of  nullity, 

but  it  was  decided  no  action  of  nullity  would  lie  against  a 

judgment  of  the  Supreme  Court,  although  instituted  in  th# 

court  where  the  judgment  was  first  rendered;  %  Lemhiana 

MUparity  8.    Pierre  Broussard   renounced  the  benefit  of  bis 

judgment  of  eviction  against  Duhamel,  but  too  late  to  be  of 

any  service;  some  other  persons  claimed  the  land  und«r 

him,  although  Duhamel  was  not  put  out  of  possession^ 

Melan^on's  heirs  now  instituted  suit  for  the  last  instalment 

of  the  price  doe  by  Duhamel,  the  latter  set  up  the  judgment 

of  eviction,  and  prayed  a  rescission  of  the  sale,  to  which 

they  oflered  the  renunciation  of  Broussard,  of  all  advantages 

and  benefits  under  thai  judgment.     The  case  was  remanded 

from  this  court,  without  a  decision  on  the  merits.     See  the 

case,    4  Louisiana  ReporUy  S62.     By  Ibis  time,  Duhamel 

was  dead,  and  his  curator  had  leave  to  discontinue  all  claim 

for  damages  against  his  warrantors,  (Melan^n's  heirs)  lor 

the  eviction, preferring  to  have  the  sale  rescinded  and  get 

clear  of  a  hard  bargain.    See  the  case  of  Brou$$wrd  vs.  Du- 

hamd  etoL  A  Latdnana  Reparliy  S66.     On  the  return  of  the 

case  to  the  District  Court,  there  was  a  judgment  rescinding 

the  sale  of  this  land,  and  Melan^n's  heirs  appealed.     The 

judgment  wae  reversed,  and  a  new  judgment  given  against 

Duhamel's  curator  and  surety  in  the  original  purchase,  for 

the  amount  of  the  last  instalment  due  of  the  price.    See  7 

Idmmana  Reportij  286.    A  re*hearing  was  granted,  and  upon 

a  re-argument,  the  decision  reversing  the  judgosent  of  Ike 

District  Court,  rescinding  the  sale,  was  taken  back,  and  a 

new  opinion  given,  rendering  judgment  afilu'miiig  thai  of 

the  District  Court.    See  U  Lamnaaa  Reports^  SI 7.     Melan* 

{oo's  heirs,  now  turned  upon  the  heirs  of  Frdme  Robecbaud, 

the  original  vendor  of  Melan^on,  on  their  warranty  for 

damages. 


SO 
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WnmvDirr.  UpoD  the  issue  thus  made  up,  I  he  district  judge  decided 
September,  1840.  that  the  heirs  of  Robechaud,  were  bound  to  indemuify  the 
xxlakgub's  heirs  of  Melau^on  for  all  the  expenses,  losses  and  damages  re- 
sulting from  the  eviction.  To  ascertain  the  qiumtwa  of 
damages,  the  price  for  which  the  land  was  sold  at  the  pro- 
bate sale  of  Charles  Melan^on's  estate,  to  wit,  six  thousand 
one  hundred  and  fifty  dollars  was  taken  as  the  measure  of 
the  damages  occasioned  by  the  eviction.  The  court  then 
decreed,  that  the  defendants  should  pay  three  thousand 
seven  hundred  and  ninety-six  dollars,  the  proportion  which 
the  price  of  the  evicted  premises  bears  to  the  original  sale, 
with  legal  interest  from  the  time  the  instalments  of  said 
price  became  due  until  paid,  one  thousand  dollars  the 
amount  of  fees  paid  counsel,  and  two  hundred  and  seventy- 
four  dollars  costs ;  in  all  the  gross  sum  of  five  thousand 
and  seventy-one  dollars  and  sixty-seven  cents,  with  interest ; 
to  be  paid  jointly  by  Robechaud's  heirs.     They  appealed. 

The  case  was  argued  by  Mr.  VoorkUs^  for  the  plaintiffs 
and  appellees  ;  and  by  T.  H.  LewU  and  /.  £.  Morst,  Esqrs,, 
for  the  defendants  in  warranty. 

Morphyy  /.,  delivered  the  opinion  of  the  court. 

The  history  of  this  case  is  a  lorig  one,  and  may  be  read  by 
the  curious  in  several  volumes  of  our  Reports.  Bee  10  Jlfar- 
tm,  225.  S  Martin,  JST.  S.,7  and  U.  4  Louisiana  Reports, 
362  and  366.  7  Idem.,  286,  and  1 1  Idem.,  317.  Suffice  it  to 
state,  for  the  purpose  of  the  opinion,  that  Jean  Duhamei, 
having  been  finally  evicted  of  three  arpents  of  a  tract  of  five 
arpents  of  land,  which  he  had  purchased  from  the  heirs  of 
Charles  Melan^on,  the  cause  was  remanded  for  the  assess- 
ment of  his  damages  against  his  warrantors.  The  curator 
of  the  estate  of  Duhamei,  who  had  died  before  any  further 
proceedings  were  had  in  the  case,  prayed  for  and  obtained 
leave  to  dismiss  the  suit  in  relation  to  the  prayer  for  damages, 
and  the  judgment,  allowing  such  dismissal,  was  affirmed  by 
this  tribunal,  on  an  appeal  brought  up  by  the  warrantors. 

On  the  return  of  the  case  to  the  District  Court,  in  1833, 
the  heirs  of  Melanfon,  obtained  leave  to  amend  the  answer 
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by  which  they  bad  cited  in  warranty  their  vendors,  the  heirs  Wmtemb  Ditr. 
of  Fr^roe  Robechaud.     The  case  was  then  continued  from  September,  \9M>. 
term  to  term,  until  the  fall  term  of  1838,  when  by  leave  of    KBLAiiooif*^ 
the  court,  again  granted,  I  he  heirs  of  Melan^on   filed  an         ™^ 
amended  answer,  claiming  damasres  of  their  vendors  to  the    «obw»ato»« 
amount  of  twenty  thousand  dollars.     Judgment  having  been 
rendered  for  a  portion  of  the  sum  claimed,  the  warrantors 
appealed. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions,  to  ^  "^f""^^ 
the  opinion  of  the  judge  a  quoy  overruling  a  motion  to  annul  iietween  the 
and  set  aside  the  order,  permitting  the  heirs  of  Melan^on  to  puutirffrm  ^ 
file  their  amended  answer  for  damages.  We  think  the  judge  <>«»•«<*  «  ^^^ 
did  not  err.  In  suits  of  this  kind,  there  are  as  many  issues  amend  bit  an- 
joined  as  there  are  successive  warrantors  called  in,  and  it  cUim  ^lanaget 
18  customary  and  convenient,  before  trying  them,  ^<>  ^wail  [jj"jji*][^'^j; 
(he  decision  of  the  main  issue  in  relation  to  the  title.  The  ed  answer  does 
heirs  of  Melan^on  have  been  very  slow  and  remiss,  it  is  true,  mbstanee  of  hit 
in  their  proceedings,  but  their  warrantors  have  been  equally  fh^J^^^i^^JiJjS^^ 
SOL  for  they  could  have  had  the  case  set  down  at  any  time.  •««•(»(  hitwar- 

rantort. 

The  original  issue,  joined  between  them,  was  still  pending 
and  undecided.  The  dismissal  of  Duhamel's  claim  for  dama- 
ges could  not  affect  or  destroy  that  of  the  Melan^on's  against 
their  own  vendor,  for  the  price  paid  oc  other  damages  suffer- 
ed. Their  amended  answer  did  not  change  the  substance 
of  their  demand  or  legal  recourse  against  their  warrantors ; 
for  under  their  original  citation  in  warranty,  they  could  have 
obtained,  upon  sufficient  proof,  every  thing  which  the  law  au- 
thorizes a  vendee,  who  is  evicted,  to  recover  of  his  vendor. 
14  Lomiana  Reports^  138;  VascocuU  Widow  and  Heirs  vs. 
Pane.  The  amended  answer  then  only  sets  forth  in  detail,  the 
damages  they  expected  to  prove ;  of  this,  the  warrantors  cannot 
complain.  But  we  differ  with  our  learned  brother  as  to  the 
measure  of  damages  to  be  allowed  in  a  case  like  the  present. 
The  land  had  been  sold  by  the  heirs  of  Melan^on,  in  1819,  for 
six  thousand  one  hundred  and  seventy  dollars.  He  has  Under  the  old 
allowed  them  as  damages  a  proportion  of  this  price,  equal  to  ^^^  ^*^i©ted 
the  quantity  of  land  of  which  they  have  been  evicted.  We  7*"  ?**^  ^  •'" 
find  in  the  old  Citril  Code,  under  which  the  sale  to  the  Melan-  gei,apn>portioB 
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Wvnw  Dm.  fon'f  was  made,  ihe  rule  we  are  bound  (o  follow  in  tkBtess^ 
Soptember.xMO-  jng  their  damages.    It  provides,  arUcU  61,  page  367,  **  if  in 

MBLAiroov^r^  case  of  eviction  of  a  part  of  the  thing,  the  sale  is  not  cancelled, 
■MM.         the  valoe  of  the  evicted  part   is  to  be  re-irobursed  to  the  buy* 

m9VMkvw^9  er,  AceorJing  to  il$  eitmate  ai  the  tone  of  the  estdion;  and 
of  thepriee  of  "oi  proportionally  lo  the  total  price  of  the  sale."  The 
«le,ei|ud  tothe  rscofd  contains  no  evidence  of  the  value  of  the  three  arpents 
horn  whieh  lie  recovered  by  Broussard  in  1824.  One  witness  only  speaks 
Bwt'uiMle^ns  ^^ ^he  value  of  the  land ;  he  appraises  it  at  five  hundred  dd- 
UtlTnie'  iTnol  '*"  ^^  ^^^^  arpcot,  at  the  lime  he  was  testifying,  to  wit, 

cMMelkd,  he  it  ill   1840. 

tmbarted  Sie  It  has  been  pressed  upon  us,  by  the  counsel  for  the  heirs  of 
S^tafCoccw^  Melanfon,  that  the  price  they  obtained  from  Duhamel  for  the 
•yio^eftfmaie  land,  in  1819,  should  be  considered  as  its  value,  and  as  giving 
svieHm.  t&  correct  measure  for  ihe  damages  they  suflfered  in  conse- 

quence of  the  eviction.   This  we  cannot  do,  for,  independant 
of  the  positive  rule  chalked  out  for  us  in  the  law  itself,  we  do 
not  believe  that  the  Jand  was  ever  worth  that  price.     The 
estimate  of  its  present  value,  by  a  witness  well  acquainted 
with  the  value  of  lands  in  (his  vicinity,  shows  that  if  at  one 
time  it  was  as  valuable  as  pretended,  it  must  liave  been  ever 
since  on  the  decline.     The  price  obtained  by  the  Melan^on's 
has  always  been  considered  as  very  high ;  and  it  is  now  al- 
most a  matter  of  juridical  notoriety,  that  the  collusive  and 
fraudulent  manoeuvries  between  Broussard  and  Duhamel, had 
only  for  their  object  to  rid  the  latter  of  a  very  bad  bargain.  Nay 
•o^rt^tanabiT  '^  ^^^  more  than  once  been  admitted  at  the  bar,  that  the  land 
from  the    evi-  jg  at  present  of  little  or  no  value;  what  then  were  the  three 
the  tmioe  of  the  arpents  of  it  worth  in  I8S4 1  we  cannot  say.    Under  such  cir- 
^^^  w?i7  re-  cumstances,  we  have  thought  it  best  to  remand  the  case  for 


mand  the  cKae  a  new  trial,  that  justice  might  be  done  between  the  parties. 

for  this  porpote. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  this 
cause  be  remanded,  (o  be  proceeded  in  according  to  law  ; 
ihe  appellees  paying  costs  in  this  court. 
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Wmtish  DlflT. 
OUIDRT  W.    GUIDRT's  HEIRS.  September^  1840. 


APPSAJb   FAOM   TBS  COUKT  OV  PmOBATSS,  VOK  TBI  PAEUH  OF  CT*  IIABTIN. 


VCIDMT 

ouiubi^  huiu. 


Whan  an  heir  was  not  made  a  party  to  the  proceedings  in  a  settlement  and    16L  157 

46    633 
partition  of  the  sttcoessions  of  his  ancestors,  he  is  not  bound  or  liable,  under        " 

the  judgment  rendered,  for  any  of  the  shares  or  balances  that  may  be 

decreed  against  him. 

To  render  a  partition  valid  and  binding,  all  the  parties  to  it  moat  be  cited  or 
notified ;  and  all  the  formalities  prescribed  by  law  mast  be  pursued,  to 
authorise  a  judgment  of  homologation,  and  make  it  binding. 

Belbre  plaintifis  can  issue  9^  fieri  fitevsu^  they  must  first  notify  their  judg- 
nwnt  to  the  defendant. 

So,  where  a  jodgment  of  partition,  decreeing  a  balance  due  by  an  heir  to  his 
eo-heiiSi  has  not  been  regularly  notified  to  him,  and  he  was  not  made  a 
party  te  the  proceedings  had  in  making  the  partition,  he  will  be  entitled 
to  a  perpetual  injunction  against  such  judgment. 

Thifl  suit  commenced  by  injunction,  to  stay  an  execution 
and  sale,  under  a  judgment  of  Jotq^h  Ouidry  et  al  vb.  Lotdi 
Gmdry^  for  one  thousand  one  hundred  and  forty-two  dollars, 
which  the  plaintiff  alleges  is  null  and  void,  for  the  following 
reasons : 

I.  He  never  was  cited,  or  appeared.  2.  There  was  no 
issue  joined  by  him,  or  any  one  authorized  to  appear  for  him. 
S.  It  is  an  action  of  partition,  and  so  far  from  his  owing  his 
co-heirs  any  thing,  they  are  indebted  to  him  ;  that  he  is  enti- 
tled to  a  large  balance  against  them  on  settlement.  4.  Was 
never  cited  to  appear  and  answer  their  petition  ;  there  was 
no  judgment  by  default,  and  in  fact  he  never  knew  of  the 
existence  of  the  suit.  He  prays  for  an  injunction  against  the 
sheriff  and  Joseph  Guidry,  p^re,  and  all  the  other  plaintiffs 
therein.  He  also  prays  that  all  the  plaintiffs  in  that  suit  be 
cited,  and  that  he  have  judgment  annulling  said  judgment 
and  all  the  proceedings  therein,  and  that  the  injunction  be 
made  perpetual ;  that  he  be  allowed  to  establish  his  rights 
and    claims   against    his    co-heirs,   in   the  estate  of    bis 


I 


168  CASES  IN  THE  SUPREME  COURT 

WnTBMDiBT.  deceased  father  and  mother,  and  that  a  partition  thereof  be 

September,  19A0.  made. 

Guuinr  He  further  alleges,  as  grounds  of  nullity  against  this  judg- 

Vf-  ment,  that  he  was  insolvent,  and  had  made  a  surrender  of  his 

property  to  his  creditors  at  the  time  that  suit  was  brought, 
and  was  incapable  of  standing  in  judgment.  Syndics  were 
appointed,  settled  his  estate,  and  were  discharged  in  May, 
1833. 

The  defendants  plead  a  general  denial.  They  aver,  the 
plaintiff  was  cited  in  the  suit  of  Joseph  6i:idry,  p^re,  &c.; 
issue  was  joined  by  him,  or  one  authorized  to  appear  for  him, 
and  he  actually  appeared  by  Isaac  L.  &  J.  Baker,  his  attor- 
neys. 

That  the  estate  of  Marguerite  Miller,  his  mother,  was  defini- 
tively settled  and  partitioned,  and  homologated  the  3d  April, 
1835.  That  the  plaintiff  was  a  party  to  said  proceedings, 
and  was  represented  by  his  said  attorneys,  who  filed  an 
answer  in  the  name  of  said  plaintiff  and  others,  and  their  acts 
are  legal  and  binding.  That  the  plaintiff*  being  represented, 
presented  all  the  claims  he  had  at  the.  time  of  making  said 
partition.  That  upon  the  settlement  of  the  community 
between  Pierre  Guidry,  p^re,  and  Marguerite  Miller,  the 
plaintiff  was  indebted  by  note  to  said  community  in  the  sum 
of  two  thousand  dollars ;  had  received  from  his  mother,  a 
tract  of  land  worth  one  thousand  dollars,  and  purchased  two 
thousand  eight  hundred  and  nineteen  dollars  worth  of  pro- 
perty at  a  sale  of  the  community  ;  making  an  aggregate  of 
six  thousand  and  six  dollars.  That  his  share  in  said  com- 
munity was  four  thousand  two  hundred  and  forty-one  dol- 
lars, which  leaves  a  balance  due  him  of  one  thousand  seven 
hundred  and  sixty-five  dollars.  That  at  the  settlement  of 
the  estate  of  Pierre  Guidry,  plaintiff*  was  entitled,  as  one  of  his 
heirs,  to  two  thousand  and  fifty  dollars.  To  be  deducted, 
amount  received  from  Major  Baker,  two  hundred  and  four 
dollars,  and  one  thousand  two  hundred  and  twenty-five  dol- 
lars and  fifty  cents,  amount  of  note  given  by  himself  and  wife 
for  purchases  at  sale  of  succession.  Said  amounts  deducted, 
leave  a  balance  of  six  hundred  and  twenty  dollars,  which 
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deducted  from  amount  due  by  him  to  the  estate  of  Marguerite  WsmMDitr. 
Miller,  leaves  one  thousand  one  hundred  and  forty-two  doU  September,  tt¥}, 
lars.     That  the  judgment  rendered   in  said  parliiion  suit,  in      oviobt 
which  the  plaintiff  was  represented,  now  forms  res  judicata,  svidbt?  nias. 
That  he  cannot  now  avail  himself  of   any  plea  or  defence 
which  he  might  have  interposed  in  said  suit.     That  he  has 
mistaken  his  remedy ;  he  should  have  appealed,  and  not  pro- 
ceeded by  injunction.     They  aver  that  the  injunction  was 
wrongfully  sued  out,  is  illegal  and  vexatious,    and  should 
be  dissolved  with  damages  against  him  and  his  surely. 

On  the  trial  the  plainliflT  offered  in  evidence,  the  suit  of 
Louit  Chddry  vs.  His  CrtdUors^  which  was  objected  to,  as  ret 
tnier  alios  actay  and  because  it  was  filed  long  before  the 
decease  of  Pierre  Guidry,  pfere,  which  formed  the  basis  of  the 
action  of  partition. 

The  defendants  offered  in  evidence  several  suits  against 
the  plaintiff  to  establish  their  demands,  set  up  as  matters  of 
account  in  the  defence  ;  and  also  the  power  of  attorney  from 
the  heirs  of  Pierre  Guidry,  p^re,  to  J.  L.  Baker,  dated  13th 
December,  1825. 

The  testimony  of  witnesses  was  also  taken,  involving  a 
mass  of  evidence  growing  out  of  the  transactions  and  settle- 
ment of  the  two  successions  of  Pierre  Guidry  and  his  deceased 
wife.  Marguerite  Miller.  These  two  successions  were  blended 
together.  The  power  of  attorney  given  by  the  plaintiff  and 
some  of  the  co-heirs,  only  authorized  Baker  to  represent  them 
ID  the  settlement  of  Pierre  Guidry's  succession.  Baker  died 
during  the  pendency  of  these  proceedings,  but  had  appeared 
under  this  power  in  both  cases.  His  death  was  in  1830,  and 
the  final  partition  was  made  in  1835,  in  which  the  plaintiff 
is  brought  in  debt  for  the  sum  of  one  thousand  one  hundred 
and  forty-two  dollars.  He  had  never  appeared,  or  was  repre- 
sented in  any  other  way  than  by  Baker ;  and  had,  in  the 
meantime,  made  a  surrender,  and  took  the  benefit  of  the  in- 
solvent laws. 

There  was  judgment  against  the  plaintiff  dissolving  the 
injuoctioD,  and  he  appealed. 
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WnxBu  DisT.      T.  /T  LewU  and  Marae^  for  the  plaintiff  and  appellant, 
&><fm&gr,i84o.  urged  the  reversal  of  the  judgment. 


OUIDHT 

tw. 
ouidrt'8  bubs. 


Vaorhies,  for  the  defendants,  strenuously  opposed  the  plain^ 
tiff's  demand,  and  went  into  an  examination  of  the  accounts 
involved.  He  contended  that  Baker  had  a  right  to  appear  in 
the  action  of  partition  for  the  plaintiff,  as  his  counsel,  and 
that  his  acts  were  binding. 

Marphy^  /.,  delivered  the  opinion  of  the  court. 

The  plnintiff  has  sued  out  an  injunction,  to  arrest  the  exe- 
cution of  a  judgment  obtained  against  him,  under  the  follow- 
ing circumstances:  Pierre  6uidry,  the  father  of  the  parties 
to  this  suit,  married  twice,  and  had  children  by  both  mar- 
riages. Marguerite  Miller,  his  second  wife,  died  in  1822, 
leaving  a  large  estate,  to  be  partaken  between  her  husband 
and  heirs.  The  plaintiff  failed  in  1824,  and  placed  on  bis 
schedule  the  heirs  of  Marguerite  Miller,  as  creditors,  for  about 
two  thousand  dollars,  which,  he  supposed,  was  the  amount  of 
his  indebtedness  to  the  estate,  after  deducting  the  sum  ac- 
cruing to  him  as  one  of  the  heirs.  Pierre  Guidry  died  in 
1825.  Shortly  after,  the  plaintiff,  together  with  some  of  his 
co-heirs,  appointed  Isaac  L.  Baker  as  their  agent  and  attorney 
in  fact,  *^  for  the  settlement  of  the  estate  of  Pierre  Guidry, 
their  father ;  to  collect  and  receive  all  such  sums  of  money  as 
Wherean  beir  may  bc  coining  to  them  from  said  estate,  and  to  transact  for, 

WM  not  m&de  •        ••  .       .     .  n         i      i  •  ■  ^ 

party  to  the  pro-  and  m  their  name,  ail  such  thmgs  as  nfiay  be  necessary  for 
^meD?an"/p"ar^  liquidating  such  succession.*'  In  1827,  defendants,  as  heirs 
tiiion  of  the  iuo-  of  Pierre  Guidry  by  the  first  marriage,  brought  an  action  for 
ancestors,  he  is  the  partition  of  their  fathers  estate,  against  their  co-heirs  of 
ble  under^'^the  ^^^  second  marriage ;  and  prayed,  at  the  same  time,  for  a 

€icJf?*foran"of  ^'^'^' ''^"'^*^'*^"  of  the  community,  which  had  existed  be* 
the  shares  or  tween  Pierre  Guidry  and  his  wife.  To  this  petition  an  an- 
maybe'deeroed  SWOT  was  filed,  by  Isaac  L.  and  Joshua  Baker,  whereupon, 
againithiio.       ^y^^  parish  judge,  acting  ez-officio  as  notary  public,  under  an 

order  of  the  court  below,  proceeded  to  a  settlement  of  both 
the  estates  of  Pierre  Guidry  and  Marguerite  Miller.  From 
an  adjustment  of  the  accounts  in  said  successions,  it  appeared 
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that  the  plaioliff  stood  indebted  to   the  eslate  of  Margue-  Wimm»  Diw. 
rite  Miller,  in  a  sum  of  seventeen  hundred  and  sixty-three  ^^^*^"**^*  '^*^- 
dollars  and   twenty-five  cents,  and  was  entitled  to   receive       suidkt 
from  that  of  his  father,  six  hundred  and  twenty-two  dollars  •vidbtVuiu. 
and  ninety-one  cents.     In  his  judgment  of  homologation,  the 
judge  below  blended  the  two  estates,  and  proceeded,  as  he 
expresses  it,  <Uo  regulate  the  final  balances  due  to  each  of 
the  heirs  of  both  estates,  after  compensating  the  balances  in  partuioir^id 
fiivor  of  any  of  the  heirs  of  cither  estate,  by  the  amount  found  •«»<>  binding,  di 

•^  ••  i_  J.  the  pMliet  to  it, 

due  from  such  heir.as  debtor  to  the  other  estate:"  he  according*  matt  be  eited  or 
ly  decreed  the  plain  tiff  to  pay  to  the  other  heirs,  eleven  hundred  jJI^'  fpt^itTet 
and  forty-two  dollars  and  thirty-nine  cents  ;  being  the  differ-  JJ^Jf^'Jj^^ 
ence  between  the  amount  due  to  him,  from  his  father's  eslate,  toed  to  nothor^ 
and  that  due  by  him  to  the  succession  of  Marguerite  Miller,  Jrhomoiopuioa 
his  mother.  It  is  to  arrest  the  execution  of  this  judgment,  ;?^|„J^^  '* 
that  plaintiff  has  taken  out  this  injunction. 
The  plaintiff  urges  in  support  of  his  action  : 

1.  That  the  judgment  obtained  by  defendants  is  not  bind- 
ing on  him,  because  he  was  never  legally  made  a  party  to  it ;     BeTore  pWi- 

.      tiwi  esn  iMoe  a 

and  that  none  of  the  formalities  required  by  law,  to  render /en /aaa«,thejr 
the  partition  legal  and  final,  have  been  observed.  £eir  jadfmeiit 

2.  That  the  funds  accruing  to  him  from  the  estate  of  hia  lothedefeodiDt. 
father,  after  his  failure,  could  not  be  applied  to  pay  his  debt 

to  his  mother's  estate,  from  which  he  had  been  duly  dis- 
charged. 

It  is  clear,  that  the  plaintiff  has  never  been  regularly  made 
a  party  to  the  proceedings  had  in  the  eslate  of  Marguerite 
Miller,  his  mother ;  his  power  of  Attorney  to  Isaac  L.  Baker, 
authorized  the  latter  to  represent  him  only  in  the  settlement 
of  the  succession  of  Pierre  Ouidry,  Sen.  As  to  his  rights  fn 
Che  estate  of  his  mother,  which  had  accrued  before  the  filing 
of  his  bilan,  the  plaintiff  could  not  stand  in  judgment  to  pro- 
secute or  defend  them.  They  had  passed  to  his  creditors, 
who  alone  could  assert  them,  contradictorily  with  the  other 
heirs.  But,  even  admitting  that  Baker  could  have  legally  re- 
presented the  plaintiff,  in  the  partition  of  his  mother's  estate, 
as  contended  for  by  defendants,  his  powers  were  at  an  end  in 

SI  VOL.   XVI. 
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WwrourDttT.  1830,  when  he  died ;  and  from  all  the  proceedings  had  sub- 

^^^P*"""^*  ^^^^'  sequently,  before  the  notary  who  made  the  partition,  it  does 

suDBT       not  appear  that  the  plaintiff  ever  received  the  written  no- 

•vibbt^'eiibs.  ^'^  required  by  wriicle  12*69  of  the  Lomnana  Codcy  to  enable 

him  to  attend  at  the  partition  ;  no  process  verbal  seems  to 

have  been  drawn  op,  showing  that  any  of  the  heirs  were 

present ;  nor  does  it  appear  that  the  plaintiff  was  summoned. 

So,  where  a  according  toorticfe  1296,  toshowcause  why  the  partition  should 

S25M<Jl2Ui^  not  be  approved.     The  compliance  with  all  these  formalities 

aiMUiiee  daeby  alone,  could  havo  rendered  the  partition  final,  and  authorized 

in  heir  to  his  oo-        ,     '  ,  ' 

heirs,  has  not  a  judgment  of  homologation ;  Lomnana  Codcy  art.  1299. 
SStifiedTwm^?  But,  independent  of  all  this,  we  do  not  find  that  the  defend- 
"^de**  a^*rt  "^to  ^^^^  ^^^  entitled  themselves  to  a  fieri  facias^  by  having  their 
the  proeeedrngs  judgment  sorved  on  the  plaintiff.  This  view  of  (he  subject, 
the  partitioo/he  precludes  the  necessity  of  examining  the  other  points  in  dis- 

jriU  be  entitled  cussiou. 
toaiMerpetaaliii- 
junctioo  against 

jadgmen  j^  .^^  therefore,  ordered,  that  the  judgment  of  the  court 
below  be  reversed  and  annulled,  and  that  the  injunctioD 
taken  in  the  premises,  be  made  perpetual ;  the  defendants 
and  appellees  paying  costs  in  both  courts. 
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PEPPER  BT   AL  V8.    DUNLAP. 
APPEAL  FKOM  TBS  OODftTOV  THSMIIVTB  DI8TRX0T,  JUDOB  DATIf  PBBflDXMO.  WlfTnUI  IhftL 

October,  IMO. 

DiBcreiwneaef  in  a  notarial  act  of  lale  and  of  protest,  which  appear  to  be  ^^'^^^ 

nppBB  _ 
mere  eUrieal  errors,  and  are  immateiial  to  the  decision  of  the  caiue,  do  tw. 

Bot  alfoct  the  yalidity  of  such  acts.  vumlam. 

Where  certain  notes  are  not  paraphed  and  identified  with  a  mortgai^,  jet, 
if  upon  comparison  of  dates,  and  the  notes  having  been  ezecated  accord- 
ing to  the  terms  and  conditions  of  the  act  of  sale  and  mortgage,  it  is 
■officient  to  sappoit  the  executory  proceeding. 

A  mortgage  is  in  its  nature  indivisible,  and  prevails  over  every  part  of 
the  immoveable  subjected  to  it,  and  the  mortgaged  premises  must  be  sold 
to  satisfy  the  whole  debt  it  was  taken  to  secure,  and  not  a  part  thereof. 

The  purchaser  of  property  at  sheriff's  sale,  is  personally  bound  for  the  sur- 
plus of  the  adjudication,  still  secured  by  special  mortgage  on  the  proper- 
ty sold,  and  holds  the  surplus  subject  to  the  claim  of  the  inferior  mort- 
gage creditors;  and  if  he  fails  to  pay  when  it  is  demanded  of  him,  he 
is  liable  to  be  proceeded  against  as  a  third  possessor. 


rSFPKB  XT  AL 
Vt. 


164  CASES  IN  THE  SUPREME  COURT 

WuTEur  0mv  ^^«  ^1^^^  ^  ■eizisg  ci]9ditor  only  saes  for  •ach  infltalments  of  a  debt,  mch* 
October,  IS40.  red  by  privilege  or  epeciai  mortgage,  as  are  due,  the  property  eo  mort- 
gaged IB  to  be  sold  for  the  whole  of  the  debt,  on  such  terms  of  credit  as 
are  granted  by  the  original  contract;  although  saeh  creditor  does  not 
show  that  the  sabseqaent  instalments  belong  to  him,  or  that  h#  is  the 
holder  of  all  the  notes  incladed  in  the  contract  of  mortgage. 

This  is  an  appeal  from  an  order  of  seizure  and  sale. 

The  plaintifTs  obtained  an  order  of  seizure  and  sale,  on  their 
mortgage,  against  the  plantation  and  eighteen  slaves  of  the 
defendant,  for  the  payment  of  a  note  of  four  thousand  nine 
hundred  dollars,  on  which  was  a  credit  of  one  thousand  nine 
hundred  and  forty-seven  dollars,  and  another  note  of  six 
thousand  one  hundred  and  sixty  dollars ;  in  all,  nine  thou- 
sand one  hundred  and  thirteen  dollars,  which  notes  had  been 
given  in  part  payment  of  the  original  price  of  said  planta- 
tion and  slaves ;  being  the  second  and  third  notes  out  of 
seven,  which  were  given  for  the  several  instalments,  into 
which  payment  was  divided.  The  notes  were  not  paraphed 
or  identified  with  the  mortgage,  except  as  they  corresponded 
in  dates  and  amounts  with  the  act  of  sale  and  mortgage.  The 
petition  describes  all  the  notes  given,  and  prays  that  the 
mortgaged  property  be  sold  to  satisfy  all  the  notes,  but  on  a 
credit  to  meet  those  not  due. 

The  order  of  seizure  issued  in  the  form  prayed  for,  and  the 
defendant  appealed  directly  to  this  court. 

There  were  some  discrepancies  and  irregularities  in  making 
out  the  record  and  the  documents  contained  in  it,  which  ap- 
peared to  be  clerical  mistakes  in  copying  the  papers. 

Pomdexter  and  O.  JV*.  Ogdm^  for  the  plaintiff  and  appellees, 
explained  the  apparent  discrepancies  in  the  record,  in  relation 
to  the  notarial  act  of  sale,  and  the  protest  of  the  note  signed  by 
G.  W.  Hewett,  instead  of  6.  W.  Keeton,  the  parish  judge 
who  made  the  protest.  The  act  of  sale  was  passed  in  the  parish 
of  Carroll,  in  which  the  property  was  then  situated,  but,  by  mis- 
take in  copying,  is  made  to  appear  in  the  parish  of  Concordia. 
These  are  clearly  clerical  errors  and  mistakes,  and  ought  not 
to  prejudice  the  appellees.     6  Lomstaana  Reports^  646. 
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*•  The  notes  are  sufficiently  identified  with  the  act  of  Wimm«Di«r. 
sale  and  mortgage,  by  a  correspondence  in  dates  and  amounts,   ^*'*^'  ^^^ 
and,  also^  by  express  reference  to  the  notes.    They  are  iden-   nms  n  al. 
tified  with  the  act,  and  described  as  being  of  even  date  there- 
with, and  their  tenor  and  amount  are  particularly  set  forth. 
7  Louskma  Rqwrta^  468. 

S.  The  appellees  are  not  to  suffer,  if  the  appellant  has 
brought  up  his  appeal  on  an  imperfect  record.  It  is  full  of 
errors  and  omissions ;  none  of  them,  however,  are  of  much 
importance,  and  all  of  them  evidently  clerical.  The  sub» 
stance  and  material  facts  and  documents,  show  clearly  the 
true  nature  of  the  case,  and  will  enable  the  court  to  decide 
on  the  merits. 

4.  The  appellees  deny  that  the  order  of  seizure  and  sale 
contravenes  the  agreement  and  covenant  in  the  mortgage,  as 
respects  the  release  of  the  ten  slaves  or  payment  of  the  se- 
cond note.  The  payments  made  are  set  out  in  the  petition, 
and  allowed,  and  it  is  shown  that  the  defendant  had  not  com- 
plied with  that  stipulation  which  allowed  the  release  of  the 
ten  slaves^  because  he  had  not  completed  the  payment,  as 
required. 

5.  At  any  rate,  if  the  court  is  of  opinion  there  is  error  in 
seizing  the  ten  slaves,  which  were  to  be  released  on  a  parti- 
cular payment  being  made,  it  can  amend  the  order  in  this  re- 
spect. There  are  eighteen  slaves  together  with  the  land, 
included  in  the  mortgage,  and  should  the  non-production  of 
the  first  note,  or  the  credit  on  the  second,  be  considered  as  a 
compliance  with  this  condition,  then  the  remaining  slaves 
and  the  land  can  be  ordered  to  be  sold. 

6.  There  is  no  law  requiring  the  production  of  the  notes, 
not  due,  to  the  judge  on  granting  the  order.    They  are  fully 

and  stated  in  the  act  of  sale  and  mortgage. 


Hyamt  and  DunbwTj  for  the  defendant,  contended : 
1.  There  is  no  legal  act  of  mortgage,  by  notarial  act.  It  ap- 
pears that  the  notary  was  a  notary  for  the  parish  of  Carrottf 
and  the  act  appears  to  have  been  passed  in  the  parish  of 
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WMTBurDiCT.  Coneqrdia.    He  had  no  oflScial  character  out  of  the  parish  for 

Octoftgr,  1840.    ^hj^h  he  Was  appointed. 

npnm  n  a&       2.  The  protest  of  the  note  for  four  thousand  nine  hundred 

BinnLir.      dollars,  appears  not  to  be  signed  by  the  parish  judge,  6.   W, 

Keelim,  but  by  G.  W.  Hewetty  and  is  illegal,  and  furnishes  no 

evidence  of  due  demand  of  payment,  which  is  a  condition 

precedent  to  recovery. 

S.  The  notes  not  being  paraphed,  there  is  nothing  by 
which  they  can  be  identified  with  the  act  of  mortgage,  (if 
there  be  any  act  of  mortgage,  which  is  denied,)  so  as  to  mi- 
iharize  executory  process, 

4.  The  plaintiffs  do  no  where  allege,  nor  have  they  exhibit- 
ed any  evidence,  that  they  were  holders  of  the  notes  not  due, 
at  the  time  of  the  judgment,  and  yet,  the  judgment  acts  on 
them,  and  gives  a  judgment  thereon  for  the  plaintiffs. 

5.  It  is  a  principle  of  law,  that  no  executory  process  can 
issue  before  the  judge  at  chamber,  in  the  absence  of  any 
proof  which,  in  an  ordinary  issue,  the  plaintiff  would  have  to 
prove,  before  a  recovery  could  be  had  against  defendant ; 
whatever  a  defendant  would  have  the  right  of  asking  proof  of, 
in  an  ordinary  action,  must  appear  on  the  face  of  the  record, 
in  executory  process.  In  executory  process  and  ex  parte 
judgments  of  that  nature,  nothing  is  taken  for  granted,  but 
every  condition  requisite  to  a  recovery,  must  appear  on  (he  face 
of  the  papers  ;  and  here  there  is  no  such  exhibit;  and  yet,  both 
the  clerk  and  the  judge  certify,  that  all  the  documents 
exhibited  and  evidence  adduced,  are  embodied  in  the  tran- 
script. 

6.  By  the  instrument /nirpor/mg  to  be  a  mortgage,  it  will 
appear  that  there  is  a  stipulation  that  the  *^  mortgage  shaU  be 
raised  an  the  ten  slaves  mortgaged,  as  soon  as  the  two  first  pro- 
missory notes  are  satisfied,  amounting  to  seven  thousand  four  fctm- 
dred  dollars,  and  due  1st  March,  1 838."  These  two  first  notes 
are,  one  for  two  thousand  five  hundred  dollars,  and  one 
for  four  thousand  nine  hundred  dollars,  making  together  the 
said  sum  of  seven  thousand  four  hundred  dollars.  The  first 
note,  being  the  one  for  two  thousand  five  hundred  dollars, 
seems  to  have  been  paid  and  extinguished,  (as  it  nowhere 
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appears,  and,  although  the  first  due  at  the  time  of  the  judg-  WwriMiDrw. 
roent,  nothing  is  said  of  it,)  and  on  the  note  of  four  thousand  Q*^^^»  ^^^' 
nine  hundred  dollars,  there  is  a  credit  endorsed  of  one  thou-  ram  n  mu 
sand  nine  hundred  and  forty-seven  dollars,  making  an  ag-  sunlr. 
gregate  payment  of  four  thousand  four  hundred  and  forty- 
seyen  dollars,  which  would  leave,  on  being  deducted  from 
seven  thousand  four  hundred  dollars,  the  sum  of  two  thousand 
nine  hundred  and  fifty-three  dollars,  for  which  there  yet  re- 
mained a  mortgage  on  the  slaves.  If  this  amount  (two  thou- 
sand nine  hundred  and  fifty-three  dollars,)  is  collected  from 
the  defendant  in  any  manner,  by  plaintiff,  whether  amicably 
or  through  the  agent  of  his  selection,  (to  wit,  the  sheriff,)  the 
slaves  would  be  free  of  mortgage.  Therefore,  the  judgment 
of  the  court,  if  not  otherwise  tainted  with  manifold  illegali- 
ties, would  be  illegal  on  this  ground  alone  ;  as  it  should  have 
directed  that  in  the  sale  for  cash,  that  so  soon  as  the  sum  of 
two  thousand  nine  hundred  and  fifty-three  dollars,  (for  which 
sum  only,  there  was  an  hypothecary  claim  against  the 
slaves,)  was  raised,  that  the  sheriff  should  proceed  no  further 
against  the  slaves,  or  those  which  might  remain  after  the 
receipt  of  that  amount  by  him,  but  that  they  should  then  be 
discharged  out  of  his  custody  and  delivered  up  to  defend- 
ant, and  that  beyond  that  amount,  the  claim  by  mortgage 
be  restricted  to  the  land  ;  leaving  the  plaintiff  the  option, 
(the  mortgage  being  indivisible)  to  make  the  whole  amount 
of  two  thousand  nine  hundred  and  fifty-three  dollars  out  of 
any  part  of  the  mortgaged  property,  whether  land  or  slaves : 
Whereas,  the  judgment  is  made  executory  and  hypothecary^ 
ibr  the  uhoh  debt  on  land  and  elaves,  whether  due  or  not  due. 

SHmcn,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  or  order  of  seizure  and 
sale,  granted  on  a  notorial  act  of  sale  of  certain  property 
sold  by  plaintiffs  to  defendant  for  a  large  amount,  a  great 
portion  of  which  was  paid  cash  at  the  time  of  the  sale,  and 
the  balance  to  be  paid  at  certain  terms  of  credit.  Seven- 
notes  were  given  for  the  respective  amounts  of  the  several 
instalments ;  the  first  note  was  regularly  paid,  but  the  second 
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WiinmsDnT.  and  third  remaiDing  unsatisfied,  except  a  sum  of  one  thou-. 
Qdoder,  1840.  gand  nine  hundred  and  forty-eeven  dollars  on  the  second,  the 
RRXB  XT  AX*    plaintifis  sued  out  the  order  of  seizure  and  sale  appealed  from, 
^*  to  satisfy  the  amount  due  on  said  two  notes!    The  other  four 

notes  being  not  due  at  the  time  of  the  application,  the  plain- 
tifis  only  annexed  to  their  petition,  the  two  notes  of  which 
they  seek  the  recovery,  but  pray  that  the  property  seized,  be 
sold  to  satisfy  the  whole  debt  according  to  article  686  of  the 
Code  of  Practice.   It  is  to  be  remarked  that  the  act  of  sale  con- 
tains a  stipulation,  from  which  it  appears  that  after  the  pay- 
mentand  satisfaction  of  the  two  first  instalments,  amounting  to- 
gether to  seven  thousand  four  hundred  dollars,  the  mortgage  on 
ten  of  the  slaves  should  be  released,  but  the  defendant  has  only 
paid  four  thousand  four  hundred  and  forty-seven  dollars,  and 
there  remains  due  two  thousand  nine  hundred  and  fifly-tbree 
dollars,  now  a  part  of  the  claim  set  up  in  plaintiffs'  petition* 
The  pliiintiffs  contend  there  is  no  legal  act  of  moitgage, 
because  the  notary  who  received  it,  was  a  notary  for  the 
parish  of  Carroll,  and  the  act  appears  to  have  been  passed  in 
iXtereiMiieiet  ^bo  parish  of  Concordia  ;  and  he  objects  also  to  the  protest  of 
of  ^lOe^  Md  "of  ^^^  ^^  ^^^  notes,  which  appears  to  be  signed  by  6.  W.  Hew- 
protert,    whieh  ett,  instead  of  the  parish  judge  O.  W.    Keeton.    On  ex- 
mmcfen'ca/er-  amiuing  the  record,  we  have  convinced  ourselves  that  these 
mttteriia  ttT  die  ftppwent  discrepancies  are  mere  clerical  errors^  which  are  im- 
deeiaon-  of  the  material  to  the  decision  of  this  cause.     Previous  to  copying 
feotuie^aiiditj  the  caption  of  the  act,  the  clerk  instead  of  copying  '^parish 
of  neh  Mta.      ^f  Carroll, "  wrote  "  parish  of  Concordia,  *'   but  from  the 

context  of  the  act,  from  the  certificate  of  the  notary,  and 
from  the  dating  of  the  notes,  executed  at  the  same  time,  it  is 
clear  that  the  act  was  passed  in  that  part  of  the  parish  of 
Carroll  which  is  now  annexed  to  the  parish  of  Madison. 
The  name  of  6.  W.  Hewett  at  the  foot  of  the  protest,  was 
clearly  intended  to  be  G.  W.  Eeeton,  as  the  body  of  the 
protest  shows  it  was  done  by  Keeton,  and  the  certificate  of 
notice,  which  immediately  follows,  is  signed  by  him. 

It  is  farther  urged,  that  the  notes  not  being  paraphed^ 
there  is  nothing  by  which  they  can  be  identified  with  the 
act  of  mortgage.    It  is  true  the  identification  of  the  notes 


OP  THE  STATE  OF  LOUISIANA.  169 

annexed  to  the  act  of  sale,  does  not  appear  by  the  usual  WmmmaUin. 
paraph  ^*nev<metury**  but  <Jh  a  comparison  of  the  dated  of  the   Oaober,  1840. 
notes  with  the  sale,  and  the  circumstance  of  their  havings   mffkrktai. 
been  executed  according:  to  tjie  terms  and  conditions  of  the  ^• 

sale,  are  sufficient  t(5  make  us  presume  that  they  are  the  same  ^j,^,.,,  eeruin 
notes  alluded  to  in  the  notarial  act  filed  wifh,  and  made  a  ootes bi%  noij»a- 
part  of  the  plaintiffs'  petition,  unless  the  contrary  be  sliovcn.  i^d  "withe's 

7  Louuiam  Reports,  468.  ,T«'^«|Srl- 

The  next  objection,  and  this  we  consider  the  most  impor-  •poofd«iei,»nd 
(ant,  IS  that  the  judgment  of  the  lower  court  acts  on  the  note^  been  exeeuied 
which,  not  being  due,  were  not  represented;  that  plaintiffs  J^TanScon^! 
have  exhibited  no  evidence  of  their  bein&f  the  holders  of  said  **P"»  ©^  ^\^^  •«* 

.       olMileandmort* 

notes,  and  that  no  executory   process  can   issue  before  the  gag^,  it  it  suA- 
judge  at  chambers,  in  the  absence  of  any  proo(  which,  in  An  JJe"^  *?ircul«7 
ordinary  issue,  I  he  plaintiffs  would  have  to  adduce  before  a  ?">•««**»*>«• 
recovery  could  be   had   against   defendant :     Plaintiffs,  in 
seeking  to  enforce   their  rights  on  the  notes  due,  pray  that 
the  property   be  seized  and   sold   to  satisfy  the  whole  debt, 
under  the  atiicU  686  of  t  he   Code  of  Practice.     They  do  not 
claim  the  amount  of  the  four  last  notes,  but  require  substan- 
tially and   in  effect,  that,  in  proceeding  to  the  sale  of  the 
property  in  satisfaction  of  the  sum  due  them,  the  purchaser 
thereof  be  put,  as  to  the  balance  of  the  price,  in  the  place  of 
the  original  debtor,  on  his  paying  said  balance  to  the  holders 
of  the  other  notes,  according  to  the  terms  of  the  original 
contract.     The   mortgage  is  in  its  nature  indivisible,  and 
prevails  over  each   and     every  portion  of  all  the  immove- 
ables subjected   to  it.      Louisiana    Code^  article  3249.     If  in  ittna(in?1n- 
so,  bow  can  property  subject  to  a  special  mortgage  be  sold  pre"a\u*0FereT- 
lo  satisfy  a  part  of  the  debt,  the  whole  of  which  the  mort-  «»7  P»rt  of  the 

, ,    ,  .  I.     •  t  ff      •     immoTeable  nib- 

g^gt  secures ;  would  the  purchaser  acquire  such  title  as  he  is  jected  to  it,  aDd 
legally  entitled  to,  and  would  he  not,  on  the  contrary,  have  to  pJ.emillJr'^IlSfrt 
run  the  danger  of  being  disturbed   for   the  payment  of  the  bctoldtoiatisry 
baianceof  the  debt,  although  the  price  of  his  purchase  would  it  was  taken  to 
be  the  full  value  of  the  propertyl    Such  proceedings  would  in  I^"rt  thJwof?°* 
our  opinion,  be  met  with  such  diflSculties,  and  inconveniences 
that  an  injury  must  necessarily  result  to  either  of  the  partiei^, 
and  we  catmot  sanction  the  doctrine  that  the  creditor  of  a  part 
22  VOL.  XVI. 
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WBmmKDisT.  of  a  debt  secured  by  special  mortgage,  for  which  notes  have 
October,  i840.  been  given,  maybe  allowed  or  must  be  restrained  to  seeking 
='==  iLQi]  obtaining  the  satisfaction  of  his  claim  out  of  the  sale  of 
v9.  the  property  mortgaged  for  the  whole,  without  any  regard  lo 

TOHLAT.       ^j^^  j^jgjj^  of  those  who  may  be  the  holders  of  the  other  notes, 
and  with  an  entire  disregard  of  the  consequences  as  to  the 
purchaser  of  the  property.-  Our  laws  being  silent  on    this 
subject,  we  must  reason  by  analogy  :     In  the  case  of  a  seiz- 
ing creditor  who  has  a  privilege  or  special  mortgage  on  the 
property  seized,  in   preference  to  other  privileges  or  special 
mortgages,  the  property  must  be  sold  at  any  price,  although 
the  purchase  money  be  not  sufficient  to  satisfy  all  the  privi- 
leges and  mortgages  with   which   it  is  burdened.    Code  of 
Practice^  artiele  685.     In  such  case,  the  sheriff  is  to  require 
the  payment  of  the  price  only  to  the  amount  of  the  privilege 
or  special  mortgage  of  the  seizing  creditor,  and  the  purchas- 
ser  keeps  the  balance  to  be  by  him  applied  (if  there  be  any 
surplus)  to  paying  the  special  morgages  existing  on  the  pro- 
perty, subsequent  lo  that  of  the  suing  creditor.     /(Jem.,  article 
707.     The  purchaser  is  bound  for  nothing  beyond  the  price 
of  the  adjudication,  and  if,   after   paying  the  suing  creditor, 
there  remains  nothing,   the  sheriff  must  give  him  a  release 
from  the  inferior  mortgages.     Idem.,  article  708.     In  order  to 
obtain  the  satisfaction  of  their  claims,  so  far  as  the  surplus 
of  the  adjudication  may  amount  to,  an  hypothecary  action 
lies  against  the  purchaser  of  property  seized  and  sold,  and 
the  creditors  who  have  said   privileges  and  mortgages,  may 
proceed  in  the  same  manner,  and   under  the  same  rules  and 
restrictions  as  are  applicable  to  a  third  possessor  of  mort- 
gaged properly.     Idem.,   article  709.     It  is  clear  then,  from 
these  articles,  that  the  purchaser  of  the  property  is  personally 
bound  for  the  surplus  of  the  adjudication,  still  secured  by 
special  mortgage  on  the  property  sold,  and  that  he  holds  said 
surplus  in  his  hands,  subject  to  the  claim  or  call  of  the  credi- 
tors who  had   the  inferior  mortgages,  and  who  had  nothing 
to  do  with  the  sale  from  which  said  surplus  proceeded,  and 
that  when  it  is  demanded  of  him,  if  he  does  not  pay  it,  he 
is  subject  to  being  proceeded  against  in  the  same  manner  as 
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if  he  were  a  third  poeeesaor.     This,  il  seems  to  us,  would  Wnmnir  Dwt. 
be  a  safe  and  proper  rule  to  adopt  in  a  case    like  the  present,  Oetcitr^  1840. 
where  the  different  inslnlments  are  secured  by  the  same  mort-   Yztnnv/Mi,, 
gage,  and  where  ihe  rights  of  the  creditors  nre  of  equal  dig-  **- 

nity,  and  we  cannot  see  any  good  reason  why,  in  the  absence  Theporcl^Mcr 
of  any  law,  it  should  not  be  adopted.  The  jurisprudence  of  3j'[5j?'*2^  ^ 
this  court  has  established,  that  sheriffs  are  required  to  execute  Denonalijbofiiid 
process  issued  on  executory  proceedings,  in  the  same  manner  onhe\djuX«i! 
as  in  ordinary  cases  of  /L  /a.  8  Louisiana  Reports^  681.  Jjj"'^*","*^^ 
Code  of  Practice^  article  745 ;  and  according  to  the  article  686  mortgage  oo  the 
of  the  same  code,  "a  seizing  creditor  who  has  a  privilege  S3'**boldi**the 
or  special  mortgage  on  the  properly  seized,  for  a  debt  of  which  ^^^*  i"'*''*^ 
all  the  instalments  are  not  yet  due,  may  demand  that  the  (he  inferior 
property  be  sold /or  the  whole  of  the  debt,  provided  it  be  on  ton;?ifd  if  he 
such  terms  of  credit  as  are  granted  to  the  debtor  by  the  jJ'l^'^JjW^h^ 
original  contract  for  the  payment  of  such  instalments  as  are  of  him,  he  u  li- 
not  due.  ^  There  is  nothing  in  this  law  that  requires  the  cecded  ufSuH 
creditor,  to  whom  the  right  is  allowed,  to  show  that  he  k  J!'**"^  P^*" 
either  the  holder  of  the  notes  given  for  such  instalments  as 
have  not  expired,  or  the  creditor  of  such  part  of  the  whole 
debt  as  may  not  be  due  ;  and  as  the  law  does  not  make  any 
distinction,  we  are  not  disposed  to  make  any.  We  think,  .8o»  ^^cn  a 
therefore,  that  we  may  safely  establish,  as  a  rule  of  practice,  onir  taei  for 
that  when  a  seizing  creditor  only  sues  for  such  instalments  Sf  adX*!l©Mir^ 
of  a  debt  secured   by   privilege  or  special  mortfifacfe  as  ar«  ^^  ^J  i>»7viiegc 

,  •  J     r  9         o  r  ...        -  or  •peciti  mort- 

due,  the  property  so  mortgaged  is  to  be  sold  for  the  whole  of  gage, at tre due, 
the  debt,  on  such  terms  of  credit  as  are  granted  by  the  orlgi-  mortgiigtd'lii  to 
nal  contract,  although  such  creditor  does  not  show  that  the  ***  •?'**  ^S''  *^® 

•  111  .  •  whole     of    the 

subsequent  instalments  belonsf  to  him,  or  that  he  is  the  hoi-  debt,  on  lueh 
derof  all  the  notes  mentioned  in  the  contract  of  mortgage,  MaJegmniedby 
and  thai  it  suffices  that  the  several   insialmenis,  as  are  not  ***«**"8f*V**®°"' 

J         .  .  ,  .       .•  rnx.'  .  L  *"**^^«    although 

due,  be  mentioned  in  the  petition.  This  appears  to  have  been  such  crediior 
done  in  this  case,  and  we  are  of  opinion  that  the  judge  aquo^  ihS* ihc***subfce!^ 
did  not  err  in  ordering  the  sale  of  the  property  mortgaged  as  ^"®"* .  instai- 
prayed  for  in  plaintiffs'  petition.  him,  or  that  he 

But  the  defendant  contends,  that  with  regard  to  the  ten  aii  theDoteVinl 
slaves,  under  the  stipulation  contained  in  the  ^c^  of  triort- ^"^*i.!fnj^* 
gage,  a  part  of  the  sum  of  seven  thousand  four  hundred  doU  K*s«* 
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WmtkbvDist.  l^c^  l^^^ii^g  ^^^   P^if^   the  sheriff  should   not  proceed  any 
October,  1840.  farther  against  said  slaves,  of  those  which  raight  remain,  after 
fkpfeiTet  al.    *'^®  receipt  of  ihe  balance  of  two  thousand  nine  hundred  and 
V-  fifty-three  dollars,  and  that  beyond  said  balance,  the  claim 

by  mortgage  should  be  restricted  to  the  land.  The  stipula- 
tion alluded  to,  is  as  follows:  ^^And  it  is  understood  by  (he 
parties,  that  the  mortgage  on  the  above  named  ten  slaves 
shall  be  released  as  soon  as  the  two  first  promissory  notes  are 
satisfied  ;  amounting  to  seven  thousand  four  hundred  dollars, 
due  first  March,  1838.  It  seems  to  us  that  in  order  to  entitle 
himself  to  the  benefit  of  this  stipulation,  the  defendant  should 
have  shown  that  he  has  fulfilled  the  condition  on  which  the 
release  of  the  mortgage  of  the  ten  slaves  depends,  and  that, 
therefore,  having  not  satisfied  the  two  first  promissory  notes^ 
he  cannot  now  be  allowed  to  claim  said  release.  It  is  perfect*- 
ly  clear  to  us,  that  the  condition  cannot  be  divided,  and  that 
we  cannot  understand  the  clause  in  the  act  to  mean  (hat  the 
ten  slaves  are  only  mortgaged  to  satisfy  seven  thousand  four 
hundred  dollars,  but  that,  on  the  contrary,  said  slaves  being 
mortgaged  for  the  whole  of  the  debt,  they  should  be  released, 
provided  the  sum  of  seven  thousand  four  hundred  dollarsiy 
due  on  the  two  first  notes,  be  regularly  paid  ;  which  was  not 
done. 

It  is,  therefore,  ordered,  adjudged  and   decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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WssTsmv  OtiT. 
SLOCOMB    ET    AT   VS.  ROBERT.  (kitder^  18W. 

•IJOCOMB   n*    AL 
APPEAL   n,OM   TBB   COURT  OF    THE    SIXTH    DI8TEICT,    FOE    THE    PAEISH  OP  tW. 


EAPIBEB,  JOOGB    KIMO   OF   THE    FIFTH   PEEBIDING. 

Jadieial  bonda  taken  by  the  ■heriff  fVom  persons  in  his  custodj,  must  be 
drawn  in  the  manner  anthorixed  by  law ;  and  any  danaes  that  are  aaper- 
added  will  be  rejected,  and  those  omitted  supplied. 

So,  the  surety  in  a  bail  bond  may  be  relieved  at  any  time,  by  surrendering 
the  principal  to  the  sheriff  before  judgment,  notwithstanding  the  tmor  of 
the  bond  is  different. 

This  18  an  action  on  a  bail  bond.  The  plainlifTs  sued  out 
a  writ  of  arrest  against  one  P.  W.  Robert,  (heir  debtor,  who 
gave  bond  with  the  defendant  as  security,  conditioned  to 
appear  at  the  next  term  of  the  court,  or  satisfy  any  judgment 
which  may  be  obtained  against  him.  The  plaintiffs  allege 
that  the  debtor  failed  (o  comply  with  the  conditions  of  his 
bond,  that  it  has  become  forfeited,  and  the  defendant  is  bound 
for  their  debt.  They  allege,  that  their  debt  is  one  thousand 
six  hundred  dollars.  The  bond  is  dated,  25th  February, 
1839. 

The  defendant  admitted  he  signed  the  bond,  but  averred 
he  had  surrendered  the  principal  debtor  to  the  sheriff,  in 
release  of  his  obligation,  who  was  in  custody.  That  he  had 
no  notice  to  produce  the  debtor  to  the  plaintiffs,  and  further- 
more, that  the  suit  is  improperly  brought  on  the  bond ;  it 
could  only  be  done  by  motion,  and  ten  days  notice. 

Suit  was  instituted  on  the  bond  in  March,  1840,  and  the 
sheriff  certifies,  that  the  defendant  surrendered  the  principal 
io  the  bond,  into  his  custody,  the  5ih  May  following. 

There  was  judgment  for  the  defendant  cancelling  the 
bond,  and  the  plaintiffs  appealed. 

Brenl,  for  the  plaintiffs,  argued  in  support  of  the  action. 
The  court  did  not  require  an  argument  from  the  other  side 

Dunbar  aod  Hyamti  contra. 


■OBBET. 
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WnTXKnDisT.      Martin  /.,  delivered  the  opinion  of  the  court. 
October,  mo.       .pj^jg  j^  ^^  ^^^j^^  ^^  ^  j^^^j^  ^^j^^^  j^^  ^j^^  Blieriff,  from 

■uKJoxBiTAL  P.  W.  Robert,  against  whom  a  writ  of  arrest  had  issued. 
MBiiiT.  This  suit  is  brought  against  the  defendant,  as  surety  in  said 
bond,  who  resisted  the  claim,  on  the  ground  that,  before  any 
judgment  was  obtained  against  him,  he  had  surrendered  the 
principal  to  tiie  sheriff.  There  was  judgment  in  his  favor, 
and  the  plaintiffs  appealed. 

The  conditions  of  the  bond  are,  that  **  (he  said  P.  W. 
Robert  shall  appear  at  the  next  term  of  the  court,  or  satisfy 
any  such  judgment  as  may  be  rendered  against  him.'' 

The  appellants'  counsel  has  contended,  that  the  conditions 

of  this  bond  are  very  different  from  those  of  the  bond  required 

by  the  Code  of  Practice,  which  provides  for  the  discharge  of 

the  surety,  on  surrendering  the  principal.     The  condition  of 

the  latter  bond  is,  "  that  the  defendant  shall  not  depart  the  state, 

taken '^'bj   the  o*"  ^^^^^  ^^^  jurisdiction  of  the  court;  and   that   he   shall 

aheriffTrom  per-  appear  to  answer  to  the  judgment."    Code  of  Practice^  230.   It 

todj,  matt   be  has  been  urged,  that  we  have  often  said,  ^*  in  whatsoever 

nuumer  luthoi^  manner  a  man  binds  himself,  he  shall  remain  bound."     This 

isedby  law, and  ^jay  be  true  in  mere  conventional  obligations,  but  not  in  judi- 

anjcl.^nsef  that         ^  !•/*.. 

are  saperadded,  cial  bonds  taken  by  the  sheriff  from  persons  in  his  custody, 
and  thow^roit^  In  sucli  a  case,  the  sheriff  has  no  power  to  fake  any  other 
ted  supplied.      {youA  but  that  which  he  is  authorized  by  law  to  take.     Any 

clause  which  is  superadded  must  be  rejected,  and  any  that  is 
omitted  supplied. 

The  bond  under  consideration  is  evidently  a  bail  bond, 
In  a  ball'bonS  lakcn  to  sccure  the  appearance  of  the  defendant,  and  his 
may  be  reiiered  forthcoming  after  judgment  if  a  capias  be  taken  against  him. 
aarrenderingthe  The  surety,  in  such  a  bond,  is  the  friendly  keeper  of  the 
SheHflf**  before  principal,  and  may  be  relieved  at  any  time,  by  surrendering 
judgment,  not-  y^\^  ^q  the  sheriff  before  he  is  fixed  by  a  judgment  on  the 
tenor  of  the  bond  bond;  notwithstanding,  it  provides  that  the  principal  debtor 
1  eren .  ^y^^i  appear  at  the  next  term  of  the  court,  or  satisfy  any  judg- 
ment which  may  be  rendered  against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  bd  affirmed,  with  costs. 
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Witraui  D»T. 
CUNT  V9,   ROBERT   ET   AL.  October,  1840. 


AFPBAL   FftOH  TXS   COURT   OF    TBI    tlZTB    DltTftlCT,  FOR  TBS   PARXtH   OF  CUHT 

RAPIDBtt  TBB   JODOB   TBBRIOF   rRKtlDIMG.  _    «.«Z*' .. 

BOBBBT    BT    AL* 

A  power  to  mU  moft  be  ezpreai  and  BpeciaL  No  particalar  form  of  ezpret- 
■loB  is  necetttrj,  bot  it  must  distinctly  express  the  intention  of  the  seller 
so  as  not  to  admit  of  equiyocation  or  serious  doubt. 

A  request  to  the  judge  to  charge  the  jury,  that  *^  a  power  to  sell  a  slave  must 
be  expresM  and  tpteialy  and  should  not  be  inferred  from  circumstances,*' 
is  too  ^tecifically  and  strongly  expressed ;  but  on  the  other  hand,  to  toll  the 
jury  if  it  appeared  to  have  been  ^fairly  Ike  intention  of  the  party  to 
authorize  a  sale,'*  and  that  they  might  *^  consider  the  sense  in  which  the 
power  was  meant  to  be  used,  taken  with  the  context,*'  is  too  loose  and 
indefinite. 

It  is  not  indispensably  necessary,  that  the  word  ^  «ei/,"  be  used  in  a  power 
OT  letter  of  attorney  to  sell  a  slave,  but  there  should  be  something  ex* 
jrrBtse«{  which  is  equivalent,  or  has  the  same  meaning. 

If  there  is  not  a  possession  of  five  years,  with  a  title  legal  and  sufficient  to 
transfer  the  property  in  a  slave,  the  defendant  cannot  invoke  prescription. 

This  is  an  action  to  recover  from  (he  defendant  Robert,  a 
negro  woman  named  Lavinia  and  her  child,  which  the  plain* 
I  iff  alleges  he  purchased  from  Gilbert  C.  Russell,  the  3d  June, 
1833,  for  the  price  and  sum  of  seven  hundred  dollars,  and 
which  slaves  he  alleges  are  in  the  hands  of  the  defendant, 
who  refuses  to  deliver  them  up.  This  suit  was  instituted  the 
Ist  April,  1833. 

Robert  pleaded  the  general  issue,  and  prescription  of  five 
years ;  and  avers  that  be  purchased  said  slaves  from  Isaac 
Franklin,  by  public  act,  on  the  lOlh  day  of  March,  1829,  who 
is  bound  to  warrant  and  defend  the  title.  He  prays  that  the 
plaintiff's  demand  be  rejected,  but  that  Franklin  be  cited  in 
warranty;  and  if  jtidgment  be  rendered  against  him,  (hat 
he  have  judgment  against  his  warrantor  for  the  sum  of  one 
thousand  and  five  hundred  dollars. 

Franklin  denied  the  plaintiff's  allegations  generally,  and 
averred  that  he  purchased  a  slave  woman  named  Lavinia,  of 
one  William  Nichols,  which  he  supposes  is  not  the  same 
claimed  in  this  suit;  but  if  so,  that  Nichols  be  cited  in  war- 


176  CASES  IN  THE  SUPREME  COURT 

WmnvDiff.  ranly,  and  ihat  he  have  such  judgment  against  Nichols  as 
October,  1840.    m^y  be  recovered  against  him. 

cvvr  A  curator  ad  hoe  was  appointed  to  Nichols,  who  resided  In 

.*••       .  Tennessee. 

mOBBBT    ST    IL. 

The  curator  put  in  an  answer,  averring  that  Nichols  por-' 
chased  said  negro  woman  from  Francis  W.  Armstrong,  in 
Tennessee,  who  had  a  good  litle.  He  prays  that  a  curator 
mdkoehe  appointed  to  him,  and  that  he  be  cited  in  warranty 
and  required  to  defend  the  title  (o  said  slaves ;  and  if  judg- 
ment be  rendered  against  this  respcfiidenf,  that  he  have  a 
like  judgment  against  said  Armstrong. 

The  curator  ad  hoc  of  Armstrong's  heirs,  denied  generaHyy 
and  averred  that  the  plaintiff's  vendor,  (Russell)  long  prior  to 
the  sale  to  him,  by  his  letter  of  attorney  contained  in  a  privaie 
letter,  authorized  F.  W.  Armstrong  to  sell  the  negro  woman, 
Lavinia,  for  certain  purposes,  with  other  slaves,  &c. ;  and 
that  in  virtue  of  said  power,  he  did  bona  fide  sell,  and  deliver 
said  negro  woman  to  William  Nichols.  He  alleges  that  the 
sale  from  Russell  to  the  plaintiff,  is  nmidaied  and  intended  to 
cheat  and  defraud  the  said  Armstrong's  heirs,  &c.  That 
the  plaintiff  has  paid  nothing ;  and  is  now  carrying  on  said 
suit  for  the  benefit  of  his  pretended  vendor,  6.  C.  RusseH. 
He  prays  that  the  plaintiff  be  required  to  answer,  on  onth, 
certain  interrogatories,  and  that  his  demand  be  rejected. 

Upon  these  pleadings  and  issues  the  cause  was  tried. 

This  case  turns  principally  on  the  power  contained  in  the 

kUovf'mg  extract  of  a  letter,  from  6.  C.  Russell   to  F.  W. 

Armatrong. 

Dated  Sd  Jime,  1827. 

**  Dear  Armstrong : — I  came  out  last  night  and  found 

■ 

Edmond  and  Terry  in  deep  distress,  &c." 
^  I  shall  consign  to  you.  Bob  or  Toulner." 
^*  I  shall  write  you  from  various  places,  in  duplicate,  to  Mo- 
bile, and  Nashville." 

^*  Do  the  best  mih  George^  Laemia  and  kelson,  and  apply  the 
whole  of  the  proceeds  to  yotar  debt  m  bank.  I  shall  make  all 
iha  basts  thai  I  can." 

"  Yours  sincerely, 

GILBERT  C.  RUSSELL." 


BOBSRT    XT    4L 
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*«P.  S.  Show  this  to  my  folks,"  WMTwwihtr. 

"P.  S.  I  have  not  lime  to  read  whal  I  have  writlen.     If   Q<^^>"^' 
any  omissions,  (he  conlents  will  enable  you  to  supply  them."         cunr 

«  G.  C.  R."      r, 

"Maj.  F.  W.  Armstrong," 

''  HurUsviUe,  Alabama.'' 
F.  W.  Armstrong  acknowledges  to  have  sold  the  slave 
Lavinia  to  Robert  Armstrong,  and  to  have  delivered  her  the 
10(h  August,  1827  ;  and  that  he  was  to  have  a  credit  on  his 
note,  held  by  Robert  Armstrong,  of  five  hundred  dollars,  pro* 
vided  the  girl  pleased  him.  If  sold,  F.  W.  Armstrong  was 
to  have  the  credit  above  stated,  and  which  was  allowed  from 
the  proceeds,  on  the  note  alluded  to,  the  1st  January,  1829. 
On  the  4th  March,  1829,  R.  Armstrong  sold  to  Nichols, 
for  the  sum  of  five  hundred  dollars. 

There  was  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Dunbar^  for  the  plaintiff.  Both  parties  claim  under  title 
from  Russell.  The  letter  from  Russell  to  Armstrong  does 
not  authorize  a  sale.  See  Civil  Codcy  page  422,  article 
10  ;  and  Lomsiana  Code,  article  2966,  verbo  mandate.  The 
first  requires  a  specicd  authority  to  sell,  and  the  latter  both  an 
express  and  ^pecia/  authority  ;  a  general  power  is  not  suffi- 
cient ;  or  one  which  is  to  be  derived  from  inference.  See 
\0  Martiriy  679,  decided  under  the  old  Code.  As  to  the 
plea  of  prescription  it  cannot  avail ;  the  prescription  of  this 
state,  can  only  operate  from  the  time  the  slave  was  brought 
back,  which  appears  from  the  deed  from  Franklin  to  Robert. 
See  9  Martin^  556. 

Gen.  Thomas,  for  the  defendant,  Robert,  argued  to  show 
that  the  letter  of  Russell  to  F.  W.  Armstrong,  contained  full 
power  and  authority  to  sell  the  slave  Lavinia,  and  that  she 
was  sold  in  pursuance  of  that  letter. 

Brenty  for  Franklin,  called  in  warranty.     It  is  provided 
by   law,   that  the  power  to  sell  must  be  both  express  and 
special.     Louisiaina  Code,  2965. 
23  VOL.  XVI. 
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WMTimsrDisT.      The  above  principle  is  not  disputed,  but  no  particular  form, 
October,  i^v^.    in  constituting  the  agency,  is  required,  /dem.,  2961  ;  nor  is 
cuvT         '^  r.ecessary  to  employ  any  particular  set  of  words.     It  sufii- 
^*  ces,  if  the  principal  uses  any  language  which  clearly  conveys 

bis  intention  to  authorize  the  sale.  Front  the  whole  tenor 
of  the  letter  of  Russell  to  Armstrong,  it  is  manifest  thai 
Armstrong  was  given  the  power  to  sett  the  slave  Lavinia, 
although  the  word  **  selP  was  not  employed  by  him.  The 
intention  of  the  parties,  when  it  is  apparent,  will  always  gov- 
ern in  cases  like  the  present.     10  Martin^  679. 

Garland,  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  a  mulatto  woman,  named 
Lavinia  and  her  child,  slaves  for  life,  which  the  plaintiff  says 
belong  to  him,  having  purchased  them  of  Gilbert  C.  Russell, 
on  the  3d  June,  1832,  by  an  act  under  private  signature, 
proved  to  have  been  executed  on  the  day  it  purports  to  be 
dated,  by  one  of  the  subscribing  witnesses.  Robert  claims 
the  slaves,  alleging  and  proving  by  the  production  of  a  nota- 
rial act  of  sale,  that  he  had  purchased  them  from  Isaac 
Franklin,  in  New-Orleans,  on  the  10th  March,  1829,  who 
says  he  purchased  her  from  Robert  Armstrong,  through  the 
agency  of  one  William  Nichols,  but  shows  no  written  title  or 
evidence,  other  than  a  receipt  which  Robert  Armstrong  gave 
Nichols  on  the  4(h  March,  1829,  acknowledging  the  receipt 
of  five  hundred  dollars  as  the  price  of  a  girl  named  Laviaia, 
which  he  says  was  sold,  on  his  account,  to  Messrs.  Franklin, 
being  the  same  girl  conveyed  to  him  by  F.  W.  Armstrong, 
who  alleges  he  had  authority  from  Gilbert  C.  Russell,  to  sell 
the  woman,  and. says  he  did  sell  her,  in  August,  1827,  to 
the  aforesaid  Robert  Armstrong,  although  the  sale  is  uoi 
dated  until  the  19lh  day  of  June,  1833,  about  eighty  days 
after  the  commencement  of  this  suit,  and  the  parties  had 
notice  of  it.  When  Russell  sold  to  the  plaintiff,  both  parties 
knew  the  slaves  were  in  the  possession  of  the  defendant,  and 
that  he  had  claimed  and  possessed  them  a  little  more  than 
three  years.  The  defendant  cited  Franlclin  as  his  warrantor, 
who  called  upon  Nichols  and  he  upon  F.  W.  Armstrong,  all 
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of  whom  have  answered.     AH  the  parties  admit  the  woman  WimuiDiaT. 
once  belonged  to  Rassell,  and  the  defendant  says  he  author-   Qa^^f^M).^ 
ised  Armstrong  to  sell  her ;  but  the  plaintiff  and  Russell        "^^ 
deny  it.  *•• 

The  alleged  power  to  sell,  the  defendant  says,  is  contained 
in  a  letter  which  he  produces.  It  is  addressed  by  Russell  to 
F.  W.  Armstrong,  Huntsville,  Alabama,  dated  in  the  parish 
of  Rapides,  23d  June,  1827.  It  is  written  in  a  loose  styles 
and  not  read  by  the  writer  after  it  was  written,  as  is  said  in 
a  postscript.  He  speaks  of  a  variety  of  matters,  among 
other  things  of  the  pain  given  to  some  other  slaves  by  **  the 
separation  of  Vincent  and  Lavinia.*'  He  directs  Armstrong 
to  deliver  Vincent  to  his  mother-in-law,  and  take  a  receipt 
from  her,  stating  that  when  he  should  refund  her  from  five 
to  eight  hundred  dollars,  Vincent  should  be  returned.  He 
•peaks  of  two  slaves  called  Tempsey  and  George,  to  be 
delivered  by  a  person  named  Hunter,  and  a  runaway  called 
Ben,  who  he  expects  to  come  in  that  day,  and  says  if  he  gets 
them,  **  you  will  receive  them  by  the  first  conveyance.  I 
shall  consign  to  you  Bob  or  Toulner.''  He  then  speaks  of 
his  property  in  Kentucky,  which  he  intends  selling,  and  of 
other  matters;  then  comes  that  part  of  the  letter,  in  which 
the  power  to  sell  is  alleged  to  be  contained.  "  Do  the  best 
with  George,  Lavinia  and  Nelson,  and  apply  the  whole  of  the 
proceeds  to  your  own  debts  in  bank  ;^  and  the  letter  breaks 
i«to  other  matters  again.  The  counsel  for  the  defendant, 
contends,  these  words  taken  in  connection  with  the  other 
(Kirts  of  the  letter,  indicate  sufficiently  the  intention  of  Rus 
sell  to  sell,  and  in  effect  complies  with  the  artick  2966,  of  the 
LomHana  Code^  which  says  a  power  to  sell  or  purchase  must  aeUmu^^be  ex- 
be  exprett  omt  M^cioi.  It  is  true  the  law  has  not  provided  Pf^u  »d  >pe- 
any  particular  form  for  a  power  of  attorney,  and  it  is  sum-  UeuUr  form  of 
cient  if  the  principal  distinctly  expresses  his  intention,  but  as  ^Sn8iiry?batU 
the  law  now  is,  it  must  be  so  distinctly  made  known  as  not  ™"»*  dirtioetiy 

,     .       -  .  .      .  r«i  .  exprci*  tiie  in- 

to admit  of  equivocation  or  serious  doubt.     This  court,  in  teotion  of  Uie 

1822,  when  the  old  Code  was  in  force,  decided  that  a  letter  to'^admit^  °^ 

written  by  a  principal  to  a  third  person,  informing  him  of  his  ***"*^^'2?2.  ®*^ 

determination  to  sell  certain  slaves,  and  requesting  that  person 
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WKSTSRHUiaT.  to  aspiet  another  (who  he  8aid  was  his  agent)  to  sell,  was  a 

^Qcto^gr,  1840.    special  authority  under  the  article   10,  page  422  of  the  old 

•     cuHT         Code;  Steer  vs.  Ward  et  al,  10  Jl/ailin,  679.     The  Legis- 

BOBBBx'rr  AL.  '**"^®  afterwards  took  up  the  amendments  to  the  old  Code, 

and  inserted  the  word  express  in  the  article,  so  that  a  power 
to  sell  or  to  purchase,  must  now  be  **  express  and  special." 
Louieiana  Code^  ariick  2966.  We  are  to  presume  the  legis- 
lature knew  what  the  decisions  of  this  court  were,  and  that 
by  inserting  the  word  express  in  the  article  in  the  l/msiana 
Code,  ii  was  intended  to  say,  that  something  more  definite 
and  particular  should  be  required  than  what  the  court  had 
considered  sufficient  in  the  case  of  Steer  vs.  Ward  et  oJ.,  or 
what  was  required  by  the  old  Code.  The  authority  in  the 
present  case,  is  by  no  means  as  strong  as  in  the  case  cited, 
and  it  seems  the  legislature  did  not  think  such  a  power 
sufficient,  and  required  something  more. 

From  the  terms  of  the  letter  from  Russell  to  Armstrong, 
it  appears  they  were  on  terms  of  intimacy,  but  it  does  not 
appear  in  the  record  that  the  former  owed  the  latter  any 
thing,  or  that  he  was  in  any  manner  bound  for  him,  nor  does 
tt  appear  that  Armstrong  owed  any  debts  in  bank ;  on  the 
contrary,  it  appears  he  did  not  apply  the  proceeds  to  paying 
n  debt  in  bank,  but  delivered  the  slave  Lavinia  to  Robert 
Armstrong,  who  sent  her  to  New-Orleans,  in  the  early  part 
of  the  year  1829,  and  gave  F.  W.  Armstrong  credit  for  ^ve 
hundred  dollars  on  a  debt  of  his  own.  But  admitting  F. 
W.  Armstrong  to  have  been  indebted  to  some  bank,  we  can- 
not presume  Russell  intended  to  make  him  a  donation  of 
his  slaves  to  pay  the  debt.  The  most  reasonable  construc- 
tion is>,  he  wished  to  aid  his  friend,  and  therefore  directed  him 
to  do  the  best  with  the  slaves  to  relieve  himself,  at  the  same 
time  reserving  the  title  to  them.  If  Armstrong  was  in  debt, 
and  Russell  wished  to  relieve  him,  it  is  more  probable,  if  the 
debt  was  small,  thai  Russell  intended  by  the  words  **do  the 
best  with  the  slaves,"  that  they  should  be  hired  and  the  pro- 
ceeds used  ;  if  it  was  large,  the  best  for  Russell's  interest 
was  to  have  them  mortgaged  and  raise  money  ;  thereby 
giving  both  an  opportunity  of  redeeming  them.     Without 
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elher  circumstances,  we  consider  ihe  power  (oo  inde6m(e  (o  WsiTB«n  Divr. 
authorize  Armstrong  to  sell  the  slaves  mentioned;  and  it    Q^^*^» '**^' 
appears  be  never  did  sell  as  agent.  ccht 

There  is  another  feature  in  this  case  which  shows  thai  t^rnvn'tr  al. 
F.  W.  Armstrong  had  doubts  about  his  authority,  or  con- 
ducted his  business  very  loosely,  as  he  never  made  any  writ- 
ten conveyance  of  the  slave  to  Robert  Armstrong,  until  after 
this  suit  was  brought  and  all  the  parties  knew  it.  That 
Nichols  knew  of  the  suit,  is  clear  from  his  letter  to  the  de- 
fendant and  his  counsel,  and  it  is  almost  as  certain,  that  F. 
W.  and  Robert  Armstrong  knew  it  also ;  if  they  did,  then 
they  knew  Russell  had  previously  sold  the  slave  to  the  plain- 
tiff, and  the  power  was  revoked.  It  is  not  pretended  F.  W. 
Armstrong  ever  purchased  Lavinia  from  Russell,  and  in  his 
sale  he  does  not  sell  as  agent,  but  as  owner.  There  is  no 
evidence  that  Russell  or  the  plaintiff,  who  stands  in  his 
place  in  this  transaction,  ever  ratified  the  acts  of  Armstrong. 

As  there  have  been  two  verdicts  in  favor  of  the  defendant, 
and  questions  may  arise  as  to  the  hire  of  the  slave  and  her 
children,  also  between  the  defendant  and  his  warrantor,  in 
the  event  of  a  final  recovery  by  the  plaintiff,  we  think  the 
justice  of  the  case  requires  it  should  be  remanded  for  a  the  jodge  to 
new  trial.  &.^J:74 

On  the  trial  the  plaintiff  requested  the  judge  to  charge  the  to  kU  a  jUtc, 
jury  that  '^  a  power  to  sell  a  slave  must  be  express  and  spe-  and  tpeeS^uld 
cial,  and  should  not  be  inferred  from  circumstances,"  which  ^^^S^^^ 
he  refused,  but  charged,  if  from  the  whole  language  of  the  caimtioec^"  !■ 
letter  of  Russell  il  should  appear  to  have  been  ^^  fairly  his  and  ■troncij  ez- 
intentioo  to  authorize  the  sale,  they  ought  to  find  for  the  de-  fhe'^erbao? 
fendant.**  The  judgeinthecourseof  hischarge, bysubsequent  ??•**" Jij^j!^ 
remarks,  somewhat  modified  the  force  of  the  first  part  of  it,  have  been  ••/Br- 
and concludes  by  leaving  it  to  the  jury,  "  to  consider  the  (iJ'^tSi^l^n- 
sense  in  which  it  was  meant  to  be  used,  taken  with  the  con-  thonac  a  iale," 

'  and    that    they 

text.**  We  think  the  plaintiff's  counsel  requested  the  judge,  might '*eon8idcr 
too  specifically  and  strongly,  and  we  further  think,  the  charge  vhieh'Thepoww 
is  too  general  and  loose.  We  think  he  should  have  charged  ^*d"J2|5J|^^i^ 
that  the  jury  was  to  consider  the  whole  letter,  and  if  from  it  the  context,"  u 
and  concurrent  circumstances  in  evidence,  the  intention  of  (^qIuT"" 
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Wmtbbh  Diit.  Russell  to  sell  the  slaves  was  distinctly  and  clearly  expressed, 

Ocf*^>^^*^'    then  they  should  find  for  the  defendant ;  but  the  intentioa 

m.  B.  B.  moADoo.  should  nol  be  equivocal  or  doubtful.     That  ihe  law  specifies 

wiLUAva.      D<>  particular  words  or  form  in  which  the  power  should  be 

made ;  the  word  (o  $eU  is  not  indispensably  necessary,  but 

t  •  not  ID  It-  ^^^^  there  should  be  something  expressed  which  is  equiva- 


pmHibly  nc«e»-  ^■'"'■'  (ucrc  biiuuiu  uc  Buiiiciniii| 

wonJ  ^mU**he  ^^^^  ^^  ^^  ^^^  BSLine  meaning. 


ttfed  in  a  power  We  have  examined  the  evidence  carefully  in  connection 
lorney^to  tell"  a  ^^^^  ^^^  P^^^  o^  prescription  of  fivc  years,  and  think  it  does 
i*'*;. .    *••"*  not  support  it.     The  defendant  has  a  transferable  title,  dated 

■looia  be  tome-  '  *  * 

thinf  txprtattd^  the  lOih  March,  1829.  Franklin,  his  vendor,  produces  no 
lent  or'^i"the  ^>^1^  At  all,  nor  had  Robert  Armstrong  any  written  sale  unlii 
"TAhS^u  not  ^^^^"^  ^^*  institution  of  this  suit,  on  the  Ist  April,  18SS. 
a  p9t9am9n  of  There  is  not  a  possession  of  five  years,  with  a  title  legal  and 
a^^^lepii  and  Sufficient  to  transfer  the  property. 

Bofficieot         to 
trantfer  the  pro- 

pertj  In  a  slave.  It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  of 
cannot  TnToke  ^^^  District  Court  be  annulled,  and  reversed;  the  verdict  of 
preaeription.      ^^  j^^y  be  set  aside,  and  this  cause  remanded  for  a  new 

trial,  according  to  law ;  and  that  the  district  judge  be  instruc- 
ted (o  charge  the  jury  as  is  herein  stated ;  and  further,  that 
Ihe  appellee  pay  the  costs  of  this  appeal. 


RED   RIVER   RAIL-ROAD  CO.  V9.   WILLIAMS. 

AfPBAL   FEOM   THB     COURT  OF   THB  SIXTH    DI8TBI0T,  FOB  THE  FABISH    OF 
BAPIDBS,  JUDOB  KINO    OF  THB     FIFTH    DI8TBI0T   PBBIIOIIIO. 

A  party  cannot  amend  his  pleadings  and  add  a  nominal  snm  to  inoreaae  the 
demand  above  fSOO,  so  as  to  give  appellate  jorisdiction  to  this  ooart. 
Such  a  coarse  will  be  viewed  as  an  attempt  to  evade  the  constitutional 
provision  on  this  subject,  and  the  case  dismissed  for  want  of  jurisdictioii. 

This  court  will  not  suffer  imaginary  claims  to  be  tacked  to  real  ones,  for 
the  purpose  of  giving  jurisdiction,  in  violation  of  the  constitution  • 
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This  18  an  action  for  two  instalments,  of  five  per  cen(«  Wnrmuriinr. 
each,  on  the  defendant's  subscription  to  the  capital  stock  of   ^^'***^' '**^' 
the  Red  River  Railroad  Company,  ofthree  thousand  dollars,  ■.■.b.mabcs. 
The  amount  of  subscription  demanded  is  three  hundred  dol- 
lars.    After  the  suit  was  at  issue,  the  plaintiflTs  amended  their 
peiiiion,  added  two  dollars  to  the  demand,  and  claimed  the 
sum  of  three  hundred  and  two  dollars,  upon  the  ground  set 
forth  in  the  original  petition. 

The  defendant  denied  generally  : 

The  subscription  was  made  under  the  provisions  of  the  Sd 
section  of  the  act  of  incorporation,  approved  2d  April,  1835. 
On  the  trial,  the  defendant  set  up  various  objections  to  the 
right  of  the  company  to  call  on  him,  according  to  the  pro- 
visions of  the  law  of  incorporation  itself,  not  necessary  to 
notice. 

There  was  judgment  against  the  defendant  for  the  sum  of 
three  hundred  dollars,  and  he  appealed. 

BraU,  for  the  plaintifl^  urged  the  affirmance  of  the  judg- 
ment. 

Oen.  Thomas,  for  the  defendant,  argued  the  case  on  the 
merits.  The  counsel  for  neither  of  the  parties,  noticed  the 
question  of  want  of  jurisdiction  of  the  appeal. 

JUcrphy,  /.,  delivered  the  opinion  of  the  court. 

The  petition  sets  forth,  that  defendant  is  justly  indebted  to 
plaintiflb  in  the  sum  of  three  hundred  dollars ;  he  having 
become  a  subscriber  to  the  capital  stock  of  the  Red  River 
Rail-road  Company  for  three  thousand  dollars,  according  to 
their  charter.  That  by  thus  subscribing,  he  bound  himself 
to  pay  to  them  the  amount  of  his  subscription,  in  such  instal- 
ments and  at  such  times,  as  he  might  be  legally  required  to 
do;  that  two  instalments,  of  five  per  cent,  each,  upon  the 
capital  stock  of  the  company  have  been  called  in,  and  are 
now  due  and  exigible,  amounting  together  to  three  hundred 
dollars,for  which  judgment  is  prayed.  The  defendant  pleaded 
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WisTBrnvDiflT.  ^1,^  general  issue.  The  plaintiffs  afterwards  filed  an  amended 

^'  petition,  claiming  two  dollars  more,   upon  the  grounds  set 

ft.  B.  m.  ROAD  GO.  forth  in  the  original  petition,  and  praying  judgment  accord- 

wiuiixs.      ingly.     To  this  petition,  the  defendant  again  put  in  a  plea  of 

the  general  issue.     There  was  judgment  for  plaintiffs,  in  the 

sum  of  three  hundred  dollars,  and  the  defendant  appealed. 

It  is  clear,  that  the  matter  really  in  dispute  here,  does  not 
reach  the  amount  which,  under  the  constitution,  gives  juris- 
diction to  this  tribunal  in  civil  suits.     The  defendant  is  sued 
for  two  instalments  of  bis  subscription,  which,  at  the  rate  of 
not  amend  ^u  ^^^  P^^  ^^^^'  ^^^^  ^^  ^^^  ^^^^'  amount,  cannot  exceed  three 
ad?^!r?omiMd  '^"'^*''^®^  dollars.     The  amended  petition,  in  support  of  the 
•am  to  ioerette  additional  claim  of  two  dollars,  refers  to  the  grounds  set  forth 
above three'hun-  i"  ^^e  fii)st  petition,  which,  far  from  supporting  it,  shows  con- 
dred  doUart,  so  clusively  that  it  is  not  and  cannot  be  due.     On  the  trial,  no 

as  to  giTe  appel-  '  ' 

late  juriadietion  evidence  was  offered  to  prove  that  this  additional  sum  was 
Suoh  a'  eoune,'  ^^^9  either  on  the  grounds  assumed,  or  on  any  other.  Under 
as an*jStemprto  ®"^^  circumstances,  we  cannot  but  view  the  course  pursued, 
cTadetheconsti-  in  this  case,  as  an  attempt  to  evade  and  set  at  nought  that 
■ionon  thutimiH  provision  of  the  constitution  which  declares  that  our  appel- 
iuMniswd'^^or  ^'^^^  jurisdiction  shall  extend  only  to  cases  where  the  matter 
want  of  jariadie-  in  dispute  shall  exceed  three  hundred  dollars.    j3rL  4,  Sac.  2, 

of  the  CoMtUukon. 

It  is  true  that  we  have  held  that  our  jurisdiction  is  to  be 

determined  by  the  amount  of  the  demand,  and  not  by  that  of 

iiiii  eoart  wiH  the  judgment  below ;  but  this  must  be  understood  of  serious 

taaj  elain^a'^to  ^^^  bona  fide  demands,  in  support  of  which  some  ground  or 

be  tacked  to  real  evidence  is  attempted  to  be  shown.     We  readily  avail  our- 

oneSiforthepur-       i  i  . 

pote  of  giving  selves  of  this  opportunity,  which  has  appeared  to  us  a  most 
TioUtlon^of  the  ^^  ^^^9  ^^^  ^he  purpose  of  declaring  that  we  are  by  no  means 
eonMitntion.       diposed  to  suffer  fictitious  and  imaginary  claims  to  be  tacked 

on  a  real  one,  for  the  sole  purpose  of  bringing  up  suits  before 
this  court  in  violation  of  the  constitution,  and  in  derogation 
of  the  respect  due  to  the  courts  of  justice. 

It  is,  therefore,  ordered,  that  this  appeal  be  distnissed  with 
costs.. 
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PHELPS  VS.   WILSON.  WiSTimir  DiiiT. 

October^  1840. 

APPSAL    FKOM    THE    COURT    OF    THE   BIZTH   DISTRICT,   FOR    TMI  PARIIH  OF 
RAPIDES,  JUDGE    KIMe  OF  THE  FIFTH  PREBIDINO. 

Tiw  sale  of  r  body  of  laad,  as  a  seetion  or  a  frRctional  section,  described 
mm  eoataining  r  certain  namber  of  acres,  is  not  r  sale  per  avernonem,  but 
of  R  fiiniied  body ;  Rnd  if  there  is  r  deficiency  in  the  measure,  or  it  comae 
Rhoit  of  the  quantity  sold,  it  must  gire  way  to  the  dimintUion  of  priee 
proportionate  to  the  quantity  it  is  short,  if  it  ezoeeds  one-twentieth  part. 

This  is  an  action  by  the  purchaser  against  the  vendor,  to 
recover  the  sum  of  five  hundred  dollars,  as  the  proportionate 
diminution  of  the  price,  to  the  proportion  of  diminution  in 
quantity  of  a  tract  of  land,  sold  by  the  defendant  to  the 
plainiifT. 

The  plaintiff  alleges  that,  in  January  1839,  he  purchased 
a  tract  or  fractional  section  of  land,  as  containing  eighty 
nine  and  a  half  acres,  »1  the  rale  of  twenty-five  dollars  per 
acre,  for  the  sum  of  two  thousand  two  hundred  and  thirty- 
seven  dollars  and  fifty  cents.  That  since  the  sale,  be  has 
ascertained  that  the  quantity  of  land  is  less,  by  twenty  acres, 
than  the  quantity  he  purchased.  The  land  is  described  as 
fractional  section  number  £6,  of  township  number  3  north, 
in  range  1  east ;  situated  on  the  south  side  of  the  river  in 
the  said  Parish  of  Rapides.  He  demands  five  hundred  doU 
lars  as  the  price  of  the  twenty  acres  deficiency,  which  the 
defendant  refuses  ;  and  for  which  he  prays  judgment. 

The  defendant  pleaded  a  general  denial. 

The  land  in  controversy  was  surveyed  by  order  of  court. 
According  to  the  plat  and  certificate  returned,  the  quantity  in 
this  fractional  section  contains  only  sixty-four  15-100  acres; 
less  than  the  quantity  sold,  by  twenly-five  35-100  acres. 

There  was  judgment  for  the  plaintiflTy  allowing  him  five 
hundred  dollars,  the  sum  claimed,  for  the  diminution.  The 
defendant  appealed. 

Hyams  and  Dunbar^  for  the  plaintiff,  insisted  that  selling  a 
tract  of  land  as  so  much,  and  being  such  a  section,  is  a  mero 

S4  VOL.    XVI. 


iriLP)ir. 
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WmiBH  Dm.  designation  of  the  situation  of  the  properly,  and  is  not  a  de- 
Oetobar^  1840.  signation  of  the  objects  by  adjoining  tenements,  and  sold  from 
„^g„       boundary   to  boundary,  so  ns  lo  make  it  a  sale  per  aoer^ 
'^_       donitm.     Louisiana  Code^  822,  850. 

2.  This  not  being  a  sale  per  averrionenii  and  in  all  other 
cases  where  there  exists  a  deficiency  of  more  than  one-twen- 
tieth part,  the  purchaser  can  claim  a  diminution  in  price  for 
the  deficiency  in  measure.  Idem.,  2470,  2467.  5  Lomtiana 
Reports,  74  and  358. 

Bratoer,  for  the  defendant,  insisted  that  upon  reference  to 
the  register  and  receiver's  certificate,  that  the  government 
conveys  eighty-nine  and  a  half  acres  to  the  purchaser,  which 
was  sold  for  an  entire  price,  with  certain  defined  limits  and 
boundaries,  and  comes  within  the  definition  of  a  sole  per 
aioersiofiefn. 

2.  The  sale  to  the  plaintiff  is,  therefore,  a  sale  plover* 
sionem,  with  certain  known  limits,  for  a  fixed  price,  and  the 
defendant  is  not  bound  to  contribute  for  any  deficiency  in 
quantity.    4  Louisiana  Reports,  536.    3  idem.,  91. 

Simon,  /.,  delivered  the  opinion  of  the  court. 

The  object  of  this  action  is  to  recover  the  sum  of  five  hun- 
dred dollars,  which  the  plaintiflf  estimates  (o  be  the  value  of 
the  deficiency,  by  him  found,  in  the  measurement  of  a  tract 
of  land  which  he  purchased  of  the  defendant. 

It  appears  from  the  evidence,  that  the  tract  sold  is  describ- 
ed in  the  act  of  sale,  to  be  *^  a  parcel  of  land  situate,  lying 
and  being  in  the  parish  of  Rapides,  on  the  south  side  of  Red 
River,  being  section  number  26,  township  3  north,  range  1 
east,  containing  eighty-nine  50-100  acres,  agreeably  to  the 
register's  certificate,  number  2036,  together  with  all  the  im- 
provements and  appurtenances  thereunto  belonging."  A 
survey  of  the  land  was  made  by  order  of  the  District  Court, 
and  instead  of  the  quantity  mentioned  in  the  deed,  only 
sixty.four  15-100  acres  were  found  to  exist  within  the  limits 
of  the  fractional  section. 
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PlaintiflT  contends  that  he  is  entitled  to  a  diminution  of  the  WsvmnDnr. 
price  under  the  article  2470  of  the  Louitiana  Code ;  and  the    October,  tsia 
defendant  insists  that  it  is  a  sale  per  aversianeniy  under  which  "^ 
he  is  not  bound  to  account  for  any  deficiency  in  the  land  sold. 
The  District  Court  gave  judgment  in  favor  of  (he  plaintiff  and 
the  defendant  appealed. 

From  the  description  of  the  tract  in  (he  deed  of  sale,  fol- 
lowed by  its  mersure,  it  appears  clear  to  us,  that  the  defend- 
ant sold  to  the  plaintiff  a  certain  and  limited  body  of  land, 
and  if  80,  a  sale  of  this  nature  must  give  room  to  a  diminution 
of  the  price,  if  it  be  found  that  the  real  measure  comes  short  The  nie  of  a 
of  the  quantity  expressed  in  the  contract  by  one-twentieth  ^J^j^^^  "J 


part,  LouMana  Code,  artiek  2470.     5  LatdHana  Reporls^  368.  fr«ction«i 
Here,  the  certain  and  limited  body  sold  is  a  section ;  the  de-  as  eontainins  a 

Doer 
not 

S,  Ac.   &c.,  and  the  extent  or  measure  expressed  is  eighty-  •  "le  per  avo'- 


scription  or  designation  of  the  object  is,  section  26,  township  ^^^t  i»  not 


nine  50-100  acres.     In  order  to  be  considered  as  a  sale  j>er  limited    bod^i 
overriofiem,  it  is  necessary  that  the  object  should  be  designated  defioieneyTo^he 
by  adjoining  tenements,  and  sold  from  boundary  to  boundary ;  "**""*^\  **'  Jt 
IdewLj  article  2471,  which  circumstance  does  not  exist  in  the  the  quantity  1014 
sale  in  question.     A  section  of  land  has  certain  limits,  which  |o  Oie'dkraJm^m 
are  mathematically  established  and  generally  known  ;  from  j/JJ^*  ^r'uia 
this,  it  becomes  a  certain  and  limited  body,  and  if  any  defi-  qoantit^r    It    U 
ciency  be  found   in   its  measurement,  this  must  necessarily  eeed8  0fK*tweiH 
result  from  mistakes  made  by  the  surveyor  in  calculating  ^^^^^  P**^ 
the  superficial  quantity  of  acres  of  land ;  and   it  would  be 
unjust  to  make  the  purchaser  lose,  or  to  permit  him  to  benefit 
from  such  mistakes  or  miscalculations,  when  the  difference, 
in  more  or  less  quantity,  is  more  than   one-l went ieth  part. 
On  the  contrary,  in  a  sale  per  aversioneniy  tlie  purchaser  agrees 
to  take  the  extent  of  the  land  to  be  found  between  designa- 
ted adjoining  tenements,  and  from  one  boundary  to  the  other, 
and,  in  our  opinion,  the  sale  from  the  defendant  to  plaintiff 
cannot  be  understood  as  being  within  this  last  description  of 
contracts.     In  the  same  manner  as  the   defendant  would 
have  been  entitled  to  a  supplement  of  price  for  the  overplus 
of  the  measure,  had  there  been  any;  so  the  plaintiff,  in  our 
opinion,  ought  to  have  the   benefit  of  a  diminution  of  said 
price,  to  the  extent  of  the  deficiency. 


WELCH  & 

CO. 

V*. 

THOBS  ST  Al. 
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WsiTBBH  Dirr.  We  have  been  referred,  by  defendant's  counsel,  to  several 
October^  1840.  decisions  of  this  court,  as  analogous  to  the  present  case  ;  but 
on  a  careful  examination  of  all  said  decisions,  we  cannot  say 
that  any  of  them  may  be  considered  as  applicable  to  the  point 
in  controversy.  In  the  case  reported,  2  Idem^y  498,  it  was  a 
sale  of  a  plantation,  bounded  on  both  sides  by  adjoining  de- 
scribed tenements.  In  3  Idem.y  90,  the  tract  sold  was  bound- 
ed, above  and  below,  by  lands  of  other  persons.  In  4  Idem,, 
534,  the  land  purchased  was  slated  in  the  sale  to  be  adjoining 
lands  of  P.  L.  on  one  side,  and  those  of  W.  on  the  other. 
In  5  Idem,,  239,  it  was  a  tract  of  ten  arpents  front,  by  the 
depth  of  seven,  with  certain  fixed  boundaries  established  by 
tracts  of  other  persons.  In  7  Idem,,  455,  the  property  sold 
had  known  definite  boundaries  which  the  court  considered 
sufiScient  to  control  the  enumeration  of  quantity  ;  and  in  14 
Idem.y  497,  several  lots  were  sold  with  reference  to  a  plan, 
and  boundaries  of  the  streets  by  which  they  were  surround- 
ed, and  such  reference  was  also  deemed  suflScient  to  control 
the  measurment  of  the  lot. 

With  this  view  of  the  question,  we  think  the  district  judge 
did  not  err  in  giving  judgment  in  favor  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and   decreed,  that  the 
judgment  of  the  District  Court  beaflSrmed,  with  costs. 


WELCH   &   CO.,  vs.    THORN   ET   AL. 

ArPKAL   FftOM   THE   COURT  OF    THK    8IXTH    DISTRICT,   FOR   THK   PARMH   OF 
RAPIDES,  THE   JCDGB    OF   THE    FIFTH    PRESIDINO. 

The  efibct  of  tionds  and  the  rigrhts  of  (he  parties  to  them,  which  are  required 
bj  law  to  be  given  in  judicial  proceedings,  are  to  be  tested  by  the  law 
directing  them  to  be  taken. 

In  legal  proceedings  the  penalty  of  the  bond  is  fixed  by  the  law,  or  the 
court,  and  the  law  points  out  the  object  for  which  it  is  giTen, 
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In  tUfl  gtate  there  being  no  distinction  in  the  proceeding!  between  the  law  WnmiK  Diet, 
and  equity  jurisdiction  of  our  courts,  the  penalty  of  a  judicial  bond  is   Oeio^^  1840. 
disregarded,  and  judgment  given  for  the  damages  which  the  party  has     waixa  k  co. 
really  sustained. 

So,  where  a  penal  bond  was  giyen  by  a  defendant,  on  removing  a  suit  firom 
the  state  court,  to  the  United  States  District  Court,  that  he  was  to  appear 
mnd  fnU  in  ipeeitU  6at7,  and  he  failed  to  put  in  bail,  upon  which  the  plain- 
tiff dismissed  his  suit  and  brought  his  action  on  the  bond:  Held,  that  he 
oould  not  recover,  because  he  had  not  proceeded  to  judgment  in  his  suit, 
and  did  not  show  that  he  had  sustained  any  damages. 

This  18  ao  action  on  a  penat  bond  against  the  principal  and 
sureties  therein,  given  according  to  law,  on  the  defendant 
Thorn's  removing  a  suit,  instituted  by  the  present  plaintifls 
against  him  in  the  District  Court  of  the  parish  of  Rapides, 
to  the  United  States  District '  Court,  hoiden  at  Opelousas,  on 
the  ground  that  he  was  a  citizen  of  Texas. 

The  penalty  of  the  bond  is  twelve  thousand  and  five  hun- 
dred dollars,  conditioned  that  if  the  said  *^  Thorn  shall  file  in 
the  United  States  Court  at  Opelousas,  copies  of  the  pro- 
ceedings in  the  above  case  of  Michael  Welch  &  Co.,  against 
him,  on  or  before  the  first  day  of  the  next  session  of  said 
court,  and  Uiere  enter  special  baily  the  above  obUgeUion  to  be  void  ; 
otherwise  to  remain  inforce.*^ 

At  the  next  term  of  the  United  States  Court,  hoiden  at 
Opelousas,  in  March,  1838,  the  defendant  Thorn,  not  hav- 
ing entered  bail,  as  by  law  and  the  condition  of  his  bond  he 
was  required  to  do,  the  plaintiff's  counsel  had  the  suit  dis- 
missed after  issue  joined  by  the  defendant,  at  the  costs  of  the 
latter,  who  made  no  objection. 

The  plaintiffs  then  commenced  their  action  on  the  bond. 
The  defendants  pleaded  that  the  suit  was  premature.  That 
in  law  the  original  suit  is  still  pending,  and  that  they  cannot 
be  liable  until  the  plaintiffs  demand  has  been  liquidated  in 
damages;  and  that  they  have  not  been  put  in  mor&.  They 
pray  for  judgment  in  their  behalf. 

The  original  suit  against  the  defendant  Thorn,  is  for 
damages  for  the  non-performance  of  a  contract.     The  plain- 
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WMTttsriiivr.  tiffs  claim  ten  thousand  dollars  in  damages,  on  his  failare  Co 
Oeiober^  1840.  secure  payment  and  take  an  invoice  of  goods  according  to 

contract. 

There  was  judgment  for  defendants,  and  the  plain tifls 

appealed. 

Dunbar  and  Elgee^  for  the  plaintiffs,  contended  thai  there 
should  have  been  a  recovery  for  the  amonrit  of  (he  hood 
sued  on ;  that  it  was  a  conditional  obligation,  and  not  an 
obligation  with  a  penal  clause.  That  the  nature,  validity 
and  interpretation  of  contracts,  are  to  be  governed  by  the 
laws  of  the  country  where  the  contracts  are  made.  United 
States  vs.  DanaUtfy  8  Peters^  361.  That  by  this  test  the 
bond  sued  on  was  clearly  conditional ;  Louiaiana  Code,  arti^ 
cfe  21 17-18.  To  make  it  an  obligation  with  a  penal  clause, 
there  should  now  exist  two  principal  obligations,  either  of 
which  might  be  enforced  by  the  plaintiffs.  But  that  it  could 
not  be  pretended,  in  the  present  instance,  that  this  could  be 
done.  3  TauUier,  Jfo.  799  to  808,  inclusive.  De$  obliges 
tUm$  cNur  elawe  phuUes,  section  6. 

2.  That  this  bond  was  not  similar  in  its  conditions  to  the 
ordinary  bail  bond,  under  our  Code  of  Practice.  See  Code  of 
iVodtee,  artieUs  219,  230  to  237,  inclusive,  and  Gordon^  DIr 
gestf  secHon  528. 

3.  The  act  of  congress  required  surety  to  be  given  for  the 
removal  of  a  cause  from  a  state  court  to  the  United  States 
Court,  and  that  sureties  to  be  responsible  for  the  fling  of  pro^ 
cess  and  entering  of  special  bail  m  the  United  States  Court,  at  its 
next  term.  But  no  security  had  been  given  to  answer  such 
judgment  as  might  be  rendered  in  this  cause.  The  bail  bond 
given  in  the  state  court,  is  declared  void  by  the  act  of  con- 
gress ;  there  was  then  no  good  reason  why  the  plaintifls 
should  have  been  compelled  to  proceed  in  the  United  States 
Court  to  judgment ;  under  such  circumstances  where  there 
had  been  a  non-compliance  on  the  part  of  the  defendant  and 
his  sureties,  with  the  condition  of  their  bond,  it  was  useless. 

4.  That  admitting  this  bond  to  be  an  obligation  with  a 
penal  clause,  yet  there  should  be  a  judgment  for  plaintifls 
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for  the  whole  amoant ;  as  there  was  no  lawful  excuse  for  its  WumuiDicT. 
Don-performaDce,  such  as  if  inevitable  accident  or  inevitable   Oei^ber^  is40. 
force  had  been  shown.     Sec  Louisiana  Codt^  arikU  2116.     wBuakcoT 
But  it  is  contended  that  these  have  been  part  performed,  and 
that  the  penalty  should  be  modified  by  the  judge,  and  further 
that  the  defendants  should  have  been  put  in  morh.    To  all 
which  it  is  answered,  that  it  cannot  be  necessary  to  put  a  per- 
son aidemetire,  who  has  bound  himself  to  do  any  thing  in 
court  by  a  judicial  bond,  and  that  the  judge  should  not  modi- 
fy the  penalty,  unless  cause  be  shown  that  it  was  a  faculty 
that  the  judge  possessed,  but  that  it  was  not  a  matter  of  strict 
right,  and  there  was  no  reason  why  it  should  be  done  in  the 
present  instance.    S  Toufit^r,  Jfo.  839. 

Qe^.  Thomasy  Hyams  and  J9renf,  for  the  defendants. 

The  bond  sued  upon,  was  taken  under  the  act  of  congress 
of  1789,  and  must  be  construed  with  reference  to  the  pro- 
visions of  that  act.     2  Louisiana  Reports^  898. 

2.  The  act  of  1789,  required  that  the  party  applying  to 
remove  his  case  from  the  state  to  the  Federal  court,  should 
give  bond  that  he  would  file  in  the  Federal  court  copies  of 
the  process  against  him,  and'  enter  special  bail,  if  originally 
requisite  therein.  It  then  provides  that  in  case  coptet  of /&e 
process  arefiUdy  the  state  court  shall  be  deprived  of  all  further 
jurisdiction  in  the  case.  This  last  was  done  by  the  defend- 
ant, and  the  court  of  the  United  States  had,  therefore,  full 
authority  to  proceed  to  trial  and  judgment.  The  putting  in 
special  bail  is  not  made  necessary  by  the  act  of  congress,  in 
order  to  authorize  the  Federal  court  to  try  the  cause.  The 
filing  of  the  copies  of  the  process  alone  is  required,  and  the 
judgment  taken  by  the  plaintifi*  against  the  defendant  for  his 
costs,  put  a  legal  termination  to  his  suit. 

3.  The  defendants  bound  themselves,  in  the  pefnal  mm  of 
twelve  thousand  and  five  hundred  dollars,  that  Frost  Thorn 
would  put  in  special  bail  in  the  Federal  court.  If  the  plain- 
tiflb  have  sustained  damage,  by  a  non-compliance  with  this 
obligation,  upon  having  those  damages  expressed,  the  de- 
fendants will  be  responsible  upon  the  bond.    That  this  was 
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WssTiurDiBT.  intended  as  a  penalty,  and  not  in   (he  nature  of  liquidated 

October,  1840.    damages,  is  manifest  from  its  large  amount,  exceeding  by 

wxLCKk  CO.     twenty-five  per  cent,  the  amount  stated  to  be  due,  as  well  as 

V-  by  the  other  facts  of  the  case.     7  WhecUon.  13.     S  Jokatwu 

THOBV  IT  ALt 

298.     5  Jliarftn,561. 

4.  The  liability  of  the  defendants,  in  any  event,  could  not 
exceed  the  liability  of  special  bail  or  bail  to  the  action.  They 
bound  themselves  to  put  in  special  bail,  and  not  having  done 
80^  the  damages  incurred  are  precisely  the  amount  of  the 
loss  suffered  by  plaintiff.  What  loss  have  plaintiffs  sustainedl 
The  special  bail  would  have  been  responsible  for  the  amount 
of  the  judgment  obtained  against  defendants,  and /or  not&tng 
fiiore.  That  judgment  was  merely  for  costs,  and  the  liability  of 
defendants  can  in  no  event  extend  beyond  these.  2  Johnson^ 
340. 

The  plaintiff*  cannot  recover  in  this  suit,  and  the  judgment 
of  the  lower  court  should  be  affirmed. 

Because  the  plaintiff  in  no  court  recovered  any  judgment 
against  the  principal  on  the  bond,  which  is  a  condition  pre- 
cedent to  any  recovery  against  him,  or  his  sureties  therein. 

2.  That  all  the  conditions  of  the  bond  have  been  complied 
with,  (entering  copies  of  process  and  filing  answers)  so  far  as 
to  give  the  United  States  Court  jurisdiction  of  the  case,  and 
wherein  the  plaintiff  could  have  gone  on  to  judgment.  That 
the  failure  to  enter  specM  bail  (that  is  the  same  kind  of  bail 
as  was  taken  in  the  original  cause  of  action,  under  article  219. 
of  the  Code  Practice^  recognized  by  the  laws  of  the  United 
States,  1824,)  could  only  create  a  liability,  co-extensive  with 
but  not  greater  than  the  liability  of  special  bail,  or  the  bail 
under  article  219,  Contracts  and  obligations  must  be  con- 
strued according  to  the  intentions  of  the  parties  contracting, 
and  the  extent  and  limitations  of  the  responsibility  created 
thereby,  are  to  be  sought  not  by  mere  examination  of  the 
terms  of  the  instrument,  but  by  the  principles  of  law,  appli- 
cable thereto,  and  the  decisions  of  the  courts  thereon.  Civil 
Code,  2032.  Code  of  Practice,  219.  3  Lotdsiana  Reports,  509. 
8  Lomriana  Reports,  123.  9  Louiriana  Reports,  452.  6 
Wheaton,  475.     Appearance  bail  may  defend  suit,  if  special 


OF  THE  STATE  OF  LOUISIANA.  19S 

bail  be  not  entered,  and  \q  liable  lo  same  judgment  thai  wirmir  putr. 
defendant  would  be  liable  to ;  also,  19t8,  JV*o.  5 ;  1945,  1944,   October,  t84o. 
l»43.  194*.  1954.  w.«.  u  „. 

The  object  and  design  of  the  law  is  clear  and  indubitable:  w. 

The  12th  section  of  judiciary  act,  in  accordance  with  the  con- 
stitution of  the  United  States,  while  it  secures  to  foreigners 
the  right  to  a  trial  in  the  courts  of  the  United  States,  requires 
that  the  plaintiff  should  be  put  in  no  worse  situation  thereby, 
and  where  special  bail  or  attachment  takes  place  in  the 
original  court,  it  requires  that  on  removal  the  same  security 
should  be  had  ;  to  wit,  a  bond  to  enter  the  copies  of  proof  so 
as  to  give  the  court  jurisdiction,  and  also  to  enter  special  bail ; 
and  m  aUaehmunti  that  the  goods  remain  attached  to  answer 
the  judgment  of  the  United  Stales  court,  in  the  $ame  manner  as 
in  the  state  court. 

Special  hail  has  a  technical  meaning,  and  is  peculiar  lo  the 
English  and  common  law  practice,  and  is  there  distinguished 
from  common  bail,  and  from  appearance  bail ;  but  in  Louisiana, 
we  know  of  no  other  bail  than  that  pointed  put  by  our  statute. 
Code  of  Praciice^  artkk  219,  235,  and  this  mode  of  procedure 
is  the  law  of  the  United  States  courts  in  Louisiana,  under 
the  act  of  congressof  1824.  Suppose  the  plaintiff  had  original- 
ly commenced  his  action  in  the  District  Court  of  the  United 
States  at  Opelousas,  the  only  bond  that  could  have  been  taken 
would  have  been  under  the  article  219,  of  the  Code  of  Practice. 
And  suppose  the  marshal  of  the  court  had  neglected  to  take 
bond,  or  had  taken  a  bond  with  mere  nominal  security,  could 
be  recover  on  the  bond  or  for  the  neglect  to  take  one,  prior 
to  judgment  against  his  principal  debtor?  The  proposition 
itself  is  absurd.  There  would  possibly  have  been  Pome 
ground  of  action,  if  the  conduct  of  the  principal  debtor  had 
been  such  as  to  deprive  the  United  Slates  court  of  all  juris- 
diction, but  iht  judiciary  act  dote  not  require  that  special  bail 
should  be  given  to  give  it  jurisdiction  ;  on  the  contrary,  after 
expressly  reciting  that  the  party  shall  be  entitled  to  the 
removal  of  the  cause  to  the  next  district  court,  ^^on  his  fur- 
nishing sufficient  security  for  his  entering  in  such  court,  on 
the  first  day  of  its  session,  copies  of  said  process  against  him, 
25  VOL.  XVI. 
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Wmtkrs  Dmt.  and  ako^  for  his  ( here  appearing  and  entering  s^pecial  bail  in  the 
October,  1840.   cause,  if  special  bail  was  originally  requisite  therein,  it  shall 
wuxH  6l  CO.    ^^^^  ^  ^^^  duly  of  the  stale  court  to  accept  the  surety,  and 
^  proceed  no  further  in  the  cause;  and  any  bail  t  hut  may  have  been 

originally  taken  shall  be  discharged,  and  the  «af<i  copter  being 
entered  as  aforesaid,  in  such  court  of  the  United  States,  the 
cause  shall  ihtrt  proceed  in  the  same  manner  as  if  it  had 
been  brought  there  by  original  process."  And  in  case  of  at- 
tachment, &c.,  it  is  made  a  condition  of  removal,  and  thai 
the  state  court  shall  proceed  no  further,  and  that  the  original 
bill  shall  be  discharged,  that  the  party  shall  give  sufficient 
surety  to  enitr  the  process  in  the  court,  and  to  give  special  baily 
but  once  thai  is  done,  that  is  such  security  given,  it  merely 
requires  the  copies  of  the  process  to  be  entered  to  give  the 
United  States  court  jurisdiction,  to  proceed  with  the  cause  as  if 
there  originally  instituted.  And  suppose  it  had  been  there 
originally  instituted,  would  not  a  judgment  against  principal, 
be  a  condition  precedent  to  a  judgment  against  any  party  to 
the  bond;  where  the  contract  has  been  made  in  Louisiana, 
the  lex  loci  governs,  whether  sought  in  her  own  courts  or 
those  of  the  United  Slates.  Proceedings,  therefore,  on  bail  or 
arising  from  contracts  of  that  nature,  will  conform  to  the  law 
and  the  practice  of  the  slate  courts. 

Here  we  pause  to  ask  what  would  be  thought  of  the  ex- 
periment, where  in  a  state  courl  the  sheriff  permitted  the 
escape  of  a  parly  under  arrest  in  a  civil  suit,  or  neglected 
even  to  arrest  him,  that  the  plaintiff  should  dismiss  his  suit 
upon  judgment,  and  go  on  the  sheriff  for  damages,  for  escape, 
in  the  amount  of  the  bail  bond  that  he  (the  sheriff)  neglected 
to  take;  although  his  remedy  would  be  clear  against  the 
sheriff,  on  judgment  against  the  debtor  and  returns  nulla  bona. 
The  liability  of  the  parties  then  to  this  bond,  is  nothing 
more  or  less  than  the  liability  of  parlies  to  the  bail  bond,  as 
known  to  our  laws,  and  that  liability  Is  to  surrender  the  body  of 
defendant,  in  the  action  on  judgment  and  execution,  or  pay 
such  judgment.  Has  the  plaintiff  such  a  case?  He  has 
not,  and  we  contend  and  will  show,  should  occasion  hereafter 
require  it,   that  by  the  voluntary  dismissal  of  his  action,  he 
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lias  lost  now  and /oreoer,  all  claim  upon  the  defendants,  on  the  Wwm%vlMn, 
bond  sued  on.  Civil  Code,  2035.  6  Whealan,  475,  5  /6.,  Qc<^^  »«*<^- 
Condensed^  142.  Appearance  bail  on  default  of  principal  to 
enter  special  bail,  may  defer  suit  and  is  liable  to  same  judg- 
ment. 7  Whealoriy  13.  Liquidated  damages  to  be  shown 
clearly  by  the  plaintiff,  to  be  the  intention  of  the  contracting 
parlies.     Taylor  vs.  Sandford. 

The  judiciary  act  of  Congresc?,  May  26,  1824.  GordorCs 
DigeHf  Laws  United  States,  pages  141-42. 

3.  If  we  were,  for  argument  sake,  to  admit  that  the  bond 
is  in  the  nature  of  a  penally,  yet  the  plaintiff's  case  is  in  no 
way  helped.  The  conditions  having  been  partially  per- 
formed, the  parly  can  only  recover  according  to  the  damage 
sustained  by  him;  Ciml  Code,  2123.  To  sam3  point, 
6  Lowiana  Reports,  715,  M*Gloin  vs.  Henderson,  The  court 
will  apportion  damages  to  injury;  5  JUarlin,  563-64,  Jid^^air 
V8.  Thompson,  liquidated  damages.  Court  will  relieve  from 
unreasonable  penahies;  8  Martin,  311,  Brant  vs.  Lomsiana 
State  Bank.  2  Starlde  on  Evidence,  note  s,  page  621.  Civil 
Code,  1958,  JVb.  5;  1928,  1945.  9  Louisiana  Reports, 
451-52.  2  Louisiana  Reports,  397,  Boswell  vs.  Lainliart, 
Code  Jfapoleon,  JVo.  1227,  sustains  the  above  ground  :  See 
note  e,  PaUkt. 

The  nullity  of  the  principal  obligation  carries  that  of  (he 
penally  with  it.  Louisiana  Code,  2122.  A  condition  prece- 
dent in  all  penalties  is  putting  the  party  in  default.  6  Mar- 
tm,  JV*.  S.,  Erwin  vs.  Fenmck ;  Ibid,  Uorente  vs.  Gaitrie, 

Martin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  instituted  their  suit  for  damages  in  one  of 
the  district  courts  of  the  state,  and  held  the  defendant  lo  bail. 
The  latter  being  a  citizen  of  another  state  or  alien,  procured 
the  removal  of  the  suit  to  the  Federal  court,  on  givingthe 
usual  bond.  He  brought  and  filed  the  transcript  in  the  latter 
court,  but  failed  to  give  special  bail,  as  required  by  the  condi- 
tion of  his  bond,  and  the  plaintiffs  on  their  own  motion,  ob- 
tained a  judgment  dismissing  the  suit,  at  the  costs  of  the 
defendant. 
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WwrisvDiflT       The  preaeot  sQil-is  brought  on  this  bond ;  and  lite  breach 

October,  i8';0  of  the  condilioH  assigned,  is  (he  failure  to  give  special  bail  in 

WBLCH  &  CO*  ^^^  Federal  court;     The  bond  is  for  the  penalt}'  of  twelve 

v*-  thousand  and  five  hundred  dollars ;  and  the  condition  ex- 

The  effect  of  pressed  therein,  is  that  ihe  defendant  shall  file  copies  of  the 

righuofibepu^  proceedings  in  the  suit  in  the  state  court,  before  the  first  day 

^h'  h^    ^^"^*  of  the  next  session  of  the  Federal  court,  holden  at  Opelousaa, 

quired  b^  law  to  **  and  Ihcre  ttUer  special  bail/*    We  have  lately  had  occasion 

euf'^^proeeedl  ^^  ^^Y*  ^^^^^  ^^  bonds  which  are  required  by  law,  in  judi- 
iiigs,^are  to^be  ^ial  proceedings,  the  rights  of  the  parties  ought  to  be  tested 
directing  them  by  the  laws  which  require  those  bonds.  In  conventional 
^In  legal  pro-  obligations,  the  penalty  may  be  well  considered  as  the 
**nai"*^of  the  ™®*^^"'"®  ^^  '•'^^  damages  which  the  party  failing  to  comply 
bond  18  fixed  by  with  his  part  of  the  contract  was  bound  to  pay.  In  legal 
coart,  a'nd*^  the  proceedings,  the  penalty  of  the  bond  is  fixed  by  the  law,  or 
the  ob'ect  for  '^^  ^^®  CQUft  or  judge,  and  never  by  the  agreement  of  the 
which  it  isgiven.  parties.  In  the  other  states  of  the  Union,  where  the  corn- 
there  being'no  Mon  law  prevails,  when  courts  of  law  give  judgment  for  the 
piSl2?di°n«"be!  P«"*l*y  of  a  bond,  the  defendant  may  resort  to  a  court  of 
tweea  the  law  equity,  if  the  plaint iflr  attempts  to  enforce  his  execution  for 
diction  of  our  Diore  than  the  amount  of  the  damages  which  he  is  equitably 
Mit'^of  ^%!dn  ^nii^lcd  to.  In  this  state,  there  being  no  distinction  in  Ihe 
•i*i^n^  '"^'^  proceedings  between  the  law  and  equity  jurisdiction  of  our 
ju^oient  given  couMs,  the  penalty  of  a  bond  like  this   is  disregarded,  and 

agei^'^^  which  J"^S*^^"^  '^  given  for  the  damages  which  the  party  liaa 
the    party  has  reallv  sustained. 

really  ftuttained.        _,•'      .  i  .   •       .  .    .     .^ 

So,  where  a  The  damages  which  the  present  plaintins  may  have,  in 
gwSn  by"a  d"  ^^^  opinion,  sustained,  are  those  which  result  from  the 
fendant,  on  re-  breach  of  the  condition  aesififned  :  to  wit,  the  failure  to  enter 

moving    a    suit  .ii.|.        i-ni        i  »«■■«• 

from  the  sute  special  bail  HI  the  Federal  court.  The  defendant  appeared 
Uni'ted  %ta\ei  there,  by  counsel,  who  filed  an  answer  for  him  ;  and  the 
S't"h'  w^«"to  plfi^io^'ff  "^'g^^t  have  proceeded  to  trial  and  judgment,  if  they 
appear  and  put  had  nol  thought  fit  to  be  satisfied  with  a  judgment  of  dis- 
and  he&iledto  Hiissal  at  the  defendant's  cost.  Had  they  proceeded  to  final 
wMeh Uie '  lahi-  j'^^?^®"^  ^^  the  merits,  and  one  rendered  in  their  favor,  the 
tiffdiamiased his  amount  of  the  damages  which  they  might  recover  on  the 
Maaetioo  mme  bond  could  not  cxcccd  the  sum  for  which' they  had  judgment, 
^^ he coul?not  ^'^^  interest  and  costs:  and  if  the  judgment  was  for  the 
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defendant,  Ihe  plainiiflfa  could  have  no  claim  on  the  bond  ;  WistikhDist. 
for  (be   breach  of  its  condition  did  not  cause   ihem   any  October^  1840. 

■ImllMl^e.  TOMPKIH8  ET  UX 

The  plaintiffs  cannot  say  that  the  judgraenl  which  was  ^'•• 

given  18  not  such  a  one  as  they  were  eniilled  to,  for  ihey  Ton,  ^c 
provoked  it,  and  made  no  attempt  to  obtain  any  other.  That  J^^'^J^Vd'ilS^ 
jiidffment  put  an  end  to  the  suit  and  fives  them  nothing  but  ceeded  to  juci|^ 
tbeir  costs.  They  have  not  shown  to  us  what  those  costs  and  did  not 
arc ;  and  we  cannot  notice  them.  Their  bond,  however,  is  jjjj^  wiuuncd 
JtilJ  in  force  to  cover  the  costs.  •»/  dwMg*** 

The  District  Court  did  not,  in  our  opinion,  err  in  giving 
jodgnient  for  the  defendants. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afBrmed,  with  costs. 


Ib  th«  Court  of  Probates,  the  judge  is  required  by  the  1042  article  of  the 
C0ie  9f  Practice^  to  take  down  the  testimony  of  the  witnesses  in  writing, 
aad  annex  it  to  the  record,  together  with  a  list  of  the  documents  produced 
by  the  parties,  that  they  may  be  read  on  the  appeal. 

tSo,  where  the  judge  of  probates  failed  or  neglected  to  take  down  the  testi- 
aKKDy  of  witnesses  on  the  trial,  and  the  record  came  up  without  it,  the  cause 
was  remanded  for  a  new  trial. 

This  is  an  action  instituted  by  the  plaintiff's  wife,  Eliza- 
beth E.  Graham,  with  his  consent  and  assistance,  against  her 
tutor  to  compel  him  to  account  and  surrender  up  and  de- 
liver over  her  effects  and  property. 


TOMPKIHS   ET   UX  V«.   BENJAMIN,    TUTOR,   &C.  IHTI^j 

M4   5481 
AMAL   FKOM  THS    OOVRT    OF    PftOBATBS,    FOK    TRK   PARISH   OF  OARROLL. 

In  eourts  of  general  or  ordinary  jurisdiction,  the  party  intending  to  appeal 
flMifl  lune  ihe  testimony  taken  doum  in  teriting  by  the  elerk,  so  that  the 
record  contains  oil  the  testimony  adduced  on  the  trial,  or  the  appeal  will 
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WisTBEvDitT.      The  plaintiffs  allege  thai  the  defendant  lias  in  his  posses- 
Ociober,nv).    gj^^^  ^^  ^j.^^^.^  ^f  ^^^^  ^^^  tweniy-one  slaves,  with  moneys  and 

ToxPKiirsiTvx  effects  which'he  has  received,  belonging  (o  her,  and  which 
BurjAinir  tu-  ^^g^^^er  with  the  rent  of  the  land,  liire  and  services  of  the 
TOB,  kc.  slaves,  &c.,  amount  to  a  very  large  sum,  to  wit,  twenty- 
eight  thousand  dollars;  for  which  she  prays  judgment  abso- 
lutely against  her  tutor,  in  case  he  fails  lo  render  a  just  and 
true  account  of  his  tutorship,  and  pay  over  all  that  justly 
belongs  to  or  is  due  her. 

This  suit  was  filed  the  I8(h  July,  1838,  and  the  defendant 
ordered  to  account  within  eleven  days.  Service  of  this  order 
was  made  on  the  24th  July.  The  case  was  finally  fixed  fur 
trial  the  27th  March,  1839,  on  which  day,  the  defendant's 
regular  counsel  being  absent,  he  procured  an  attorney  who  put 
in  an  answer  of  a  general  denial. 

The  defendant  presented  his  affidavit  and  moved  for  a 
continuance,  on  the  ground  that  Charles  M.  Emmerson,  hia 
only  counsel  was  absent  on  business  of  the  state,  and  had 
all  the  accounts  and  vouchers  relating  to  his  tutorship  of  the 
wife  of  the  plaintiff,  and  that  he  could  not  go  safely  to  trial 
without  these  papers. 

The  judge  of  probates  disregarded  the  affidavit,  and  render- 
ed judgment  for  the  plaintiff's  demand,  as  set  forth  in  the 
petition,  without  any  evidence  on  the  part  of  the  defendant. 

He  then  moved  for  a  new  trial,  on  the  grounds  that  he 
was  ruled  into  trial  instantery  without  any  day  having  been 
previously  fixed  for  trial ;  and  without  reasonable  time  given 
him  lo  procure  his  papers  and  vouchers,  necessary  to  his 
defence,  &c. 

The  motion  for  a  new  trial  was  overruled,  and  the  defend- 
ant appealed. 

The  judge  of  probates  certifies  at  the  foot  of  the  record, 
that  it  contains  a  copy  of  all  the  documents  on  file,  and  of  all 
the  proceedings  had,  ^^  except  the  (es/imony  adduced  by  the 
parties,  which  the  counsel  did  not  require  to  be  taken  down 
in  writing." 

M'Guire,  for  the  appellant,  insisted  that  the  law  required 
all  the  evidence  to  be  taken  down  in  writing  by  the  judge, 
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in  all  cashes  tried  in  the  Court  of  Probates.     Code  of  Prac*  WistxbsDiit. 
Ike,  arikU  1042.  Q<^^>^>  '»*<>■ 

2.  The  probate  judge  improperly  refused  a  continuance  roHrKiiit rr ux 
upon  the  defendant's  affidavit,  that  his  counsel  was  absent  .„..2Tl    —, 
with  his  papers  and  vouchers.     2  Louisiana  Reports^  297.  tor,  icc. 

3.  Justice  requires  that  this  case  be  remanded  for  a  new 
trial  according  to  law,  as  the  appellant  has  been  deprived,  by 
the  act  of  the  probate  judge,  of  the  necessary  means  and  evi- 
dence to  try  this  appeal  on  the  merits. 

Selby,  contra,  urged  the  affirmance  of  the  judgment ;  and 
at  all  events  that  the  case  be  not  remanded,  but  finally  de- 
termined. If  the  case  cannot  be  tried  on  the  merits,  the 
appeal  should  be  dismissed. 

Morpkffy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  by  a  minor,  emancipated  by 
marriage,  and  assisted  by  her  husband,  to  obtain  from  the 
defendant,  who  was  her  former  tutor,  an  account  of  his  ad- 
ministration as  such,  and  the  delivery  of  certain  property 
belonging  to  her.  The  defendant  filed  a  general  denial ; 
whereupon  the  court  below,  rendered  a  judgment  in  favor 
of  plaintiff.  After  an  unsuccessful  attempt  to  obtain  a  new 
trial  the  defendant  appealed. 

The  record  does  not  enable  us  to  examine  this  case  on  its 
merits.     It  contains  no  evidence,  statement  of  facts  or  bill  of 
exceptions.     We  have  been  urged  by  the  appellee's  counsel, 
either  to  affirm  the  judgment  or  dismiss  this  appeal.     We 
think  that  in  this  case  we  can  do  neither.     The  judge  of  pro-     j^  cwiv\%  of 
bates  certifies  that  the  record  contains  a  copy  of  all  thedocu-  g«nenl  or  ordi* 
ments  on  file,  and  a  transcript  of  all  the  proceedings  had  in  thepirty  imeiX 
the  case,  except  the  testimony  adduced  by  the  parties,  which  the  JSL/^toS^^rij 
counsel  did  not  require  to  be  taken  dovm  in  uniting.     Had  this  <«tf»»««y  foken 

down  in  vt%ttnf 

appeal  been  brought  up  from  one  of  the  couris  of  ordinary  by  the  clerk,  to 
jurisdiction,  the  motion  to  dismiss  must  have  prevailed ;  but  the  TOntnint  auVhe 
provisions  of  (he  Code  of  Practice,  in  relation  to  the  trial  of  '^»<^«pny      «<*• 

.       ,       ^  f-n     t  i./v         •  1   I     •  -  dueea    on     ihe 

cases  m  the  Courtof  Probates,  ditfer  widely  in  one  respect  from  trial,  or  ttie  an- 
those  regulating  the  proceedings  of  the  other  courts.     In  the  SJiMcd. 
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WssTERvDiBT.  Iftt^cr,  <he  request  of  one  of  ihe  parties  can  alone  aathorise 
Oe/ofrer,  1840.  the  testimony  to  be  taken  in  writing  by  the  clerk,  and  if 
=  this  has  not  been  done,  the  \uAge  must  make  a  statement  of 

TOXPKIKI  ET  UX  »  J         O 

vt.  facts,  if  required  to  do  it  at  any  time  before  the  a|)peal  i» 

■"tob'Sc/'''  granted.  See  Cede  of  Practice,  articles  601-2.  In  the  courts 
f^p  ^tates^The  ^^  pro^ate,  the  law  provides  that  **  the  testimony  of  the  wlt- 
jWj^tf  is  required  ncsses  shall  be  taken  in  writing  and  annexed  to  the  record, 
Jde  of  the  Coofe  ^nd  a  list  shall  be  made  of  such  documents  as  are  produced 
*'^e^?own** the  ^^^  ^^^  parties  and  are  not  annexed  to  the  record,  that  they 
testimony  of  the  may  be  read  on  the  appeal.  See  artick  1042,  of  the 
writhigr And  an-  Code  of  Practice.  The  reason  of  this  provision  is  obvious ; 
^oi-d  toeeih-  "^^®^  ^^  ^^^  suitors  in  our  courts  of  probate  are  litigating 
erwitha  list  of  «  eii  outcr  droUJ^    They  appear  on  behalf  of  heirs,  minors, 

the     doeuraents     _  .  i  •  i.  .  i. 

proiiuoed  by  the  absentees,  &c. ;  persons  under  the  peculiar  protection  of  our 

m«y*Ve*re«d**on '**w®>  ^'*^°"^  ^^"™®  ^^^^    provision,  for  the  preservation  ID 
the  appeal.         writing  of  all  proceedings  affecting  them,  their  rights  might 

be  jeopardized.  Minors,  for  instance,  are  secured  (he  right  of 
appealing  during  one  year  after  (heir  becoming  of  age^ 
Were  the  testimony  not  reduced  to  writing,  it  would  in  most 
cases  be  difficult,  if  not  impossible,  for  them  to  obtain  a  state* 
ment  of  facts.  Their  right  to  our  appeal  would  be  perfectly 
nugatory.  Under  the  above  provision,  this  court  has  recent- 
ly held  in  the  Eastern  District,  that  the  judges  of  the  courts 
of  probate  cannot  be  called  upon  to  make  a  statement  of 
facts  in  the  causes  tried  before  them.  It  has  been  contended 
on  the  part  of  the  appellee,  that  defendant's  counsel  not 
having  called  upon  the  judge  below  to  take  down  the  testi- 
mony in  writing,  cannot  complain  before  this  court  of  his  , 
failure  to  do  so.  If  under  the  provision  above  mentioned,  it 
could  have  been  the  duly  of  either  party  to  see  the  testi- 
So,  where  the  ^onv  reduced  to  writing,  we  should  think  it  devolved  on 

ladffe  of     pro-  •  "' 

Wet  failed  or  the  oiie  seeking  to  obtain  a  judgment  that  would  stand  and 
SSfi^doin  tile  be  supported  by  law.  The  defendant's  counsel  might  have 
wUoMies^on  thi  ^^®"  absent,  or  if  present  he  might  not  have  thought  himself 
tnai,  and  the  bound  lo  require  of  the  judge  that  which  the  law  imperatively 
without^l"^  thC  required  of  him.  We  do  not  think  that  a  party  should  suffer 
ma^ed^'for'^i  from  the  judge's  neglect,  to  do  an  act  necessary  to  the 
new  trial.  effectual  cxcrcise  of  his  right  of  appealing  to  this  tribunal 
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Although  no  bill  of  excepiions  i^  to  be  found  in  the  record,  WmmamShn, 
we  cannot  help  noticing  a  eingniar  feature  presented  by  the  Oaf^^f^^^' 
proceedings  before  us,  and  which  strengthens  the  conclusion 
to  which  we  have  come  of  remanding  this  case  for  a  new 
trial.  On  the  very  day,  the  defendant  filed  his  answer  he 
was  ruled  lo  trial,  notwithstanding  an  affidavit,  he  laid  before 
the  court,  showing  that  unless  a  reasonable  time  was  allow- 
ed he  would  be  deprived  of  his  means  of  defence ;  ail  his 
papers  and  vouchers  being  in  the  hands  of  his  counsel,  then 
absent  from  the  parish.  A  trial  under  such  circumstances 
cannot  be  considered  as  a  fair  investigation  of  the  rights  of 
the  parties. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of 
Probates,  of  the  parish  of  Carroll,  be  annulled,  avoided,  and 
reversed ;  and  it  is  further  ordered,  that  this  cause  be  re- 
manded over,  to  be  proceeded  in  according  to  law;  the 
plaintiflTs  and  appellees  paying  the  cost  of  this  appeal. 


Graham's  heirs  v8.  graham's  administrator. 


AnmJkL  FIOM  THE   OOUX.T   OF     PEOlATIf,     FOE   THE   PAEItB  OF  OAEEOL*.. 


16LS01 
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When  Uie  judge  of  probates  faili  or  neglecti  to  take  down  the  testimony  of 
the  witnosses  in  writing,  according  to  the  provisions  of  the  Code  of  Prac- 
tiee,  article  1042,  it  will,  alone,  be  sufficient  ground  to  remand  the  case  for 
anewtriaL 


This  is  an  action  instituted  in  the  Court  of  Probates,  by  the 
heirs  of  Elisabeth  C.  Graham,  deceased,  against  William 
Benjamin,  administrator  of  her  estate,  as  is  alleged,  to  com- 
pel a  settlement  of  his  administration,  and  that  he  be  required 
to  pay  and  deliver  over  to  them  all  the  funds  and  property  of 
the  estate  of  their  deceased  mother. 
26  VOL.  XVI. 
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luDnv.  The  plaiDtiiffl  allege^  that  it  is  more  than  five  years  since 
0^^^^9^*^'  the  administrator  had  rendered  any  accounr,  and  that  by  hie 
own  showing,  he  has  funds  of  the  estate  in  his  hands.  That 
he  has  received  a  large  amount  of  money  for  which  he  has 
rendered  no  account.  They  pray  for  judgment  for  such  an 
amount  of  money  and  effects  as  may  be  in  his  possession,  and 
that  he  be  removed  from  office.  There  was  no  answer  filed 
or  defence  made,  as  is  stated,  for  want  of  notice  of  this  suit. 
Judgment  by  default  was  taken  against  the  administrator, 
and  made  final,  without  any  proofsor  vouchers  filed,  for  seven- 
teen thousand  one  hundred  and  forty-eight  dollars,  and  de- 
creeing  his  removal  from  office.  After  an  unsuccessful  eflbrt 
to  obtain  a  new  trial,  the  defendant  appealed. 

Selbyy  for  the  plaintifls,  insisted  on  a  final  disposition  of 
this  case  by  the  court,  and  that  it  should  not  be  remanded. 
The  estate  of  Mrs.  Graham  had  been  a  great  while  under 
administration  ;  the  parties  were  tired  of  litigation,  and  wisb^ 
ed  an  end  put  to  the  matter. 

2.  If  the  record  was  not  complete,  it  was  the  fault  of  the 
appellant.  He  failed  to  have  the  evidence  taken  down  and 
put  in  the  record.     The  appeal  should  be  dismissed. 

JITOiitrei  for  the  defendant  and  appellant,  assigned  irarioue 
errors  apparent  on  the  face  of  the  record,  and  urged  a  rever* 
sal  of  the  judgment,  and  that  the  case  be  remanded  for  a  new 
trial. 

JUorphyj  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  heirs  of  Elizabeth  C.  Gra- 
ham, to  compel  defendant,  as  administrator  of  her  estate,  to 
render  his  account.  They  allege,  that  their  mother  has  been 
dead  for  more  than  five  years,  and  that  no  final  settlement  of 
her  succession  has  yet  been  made  ;  that  defendant  filed  his 
last  account  on  the  16ih  December,  1836,  at  which  time,  by 
his  own  showing,  there  was  in  his  hands  six  thousand  seven  1 

hundred  and  seventy-nine  dollars  and  flfty^feur  cents ;  thut 


OP  THE  STATE  OF  LOUISIANA.  Mt 


fliooe  then  he  has  receiTed  other  moneys,  which  he  wilhholds  WsmnrDwr. 
and  appropriales  to  his  own  use.     They  pray  that  he  may  be    (>^^*^»^^^^ 
decreed  to  account  and  pay  ten  per  cent,  interest  on   the  •bahaji**  snu 
whole  amount  of  funds  in  his  hands ;  and,  moreover,  that  he 
may  be  removed  from  his  office  of  administrator.     The  defen- 
dant having  failed  to  answer,  a  judgment  was  taken  by  default, 
which  was  afterwards  made  final.  It  decreed  t  he  administrator 
to  pay  seventeen  thousand  one  hundred  and  forty-eight  dollars, 
with  interest  from  the  24ih  July,   1838,  and  removing  him 
from  office.     Having  vajniy  endeavored  to  obtain  a  new  trial, 
the  defendant  took  this  appeal. 

In  this  court,  the  appellant  has  assigned  as  errors  apparent 
on  the  face  of  the  record  : 

1.  That  plainiifis  have  not  filed  with  their  petitioo, 
any  proofs  in  support  of  their  demand,  as  required  by  artieUi 
1001  and  1002  of  the  Code  of  Practice. 

2.  That  the  order  of  couri,  fixing  the  time  within  which 
the  defendant  was  to  render  his  account,  has  never  been 
served  upon  him,  together  with  the  petition  and  citation. 

3.  That  three  judicial  days  did  not  elapse  between  the 
rendition  of  the  judgment,  by  default,  and  its  confirmation. 

4  That  the  final  judgment  is  erroneous,  not  being  in  ac- 
cordance with  orHck  1011  of  the  Code  of  PracHcef  which 
fM'ovides,  that  in  case  of  neglect  or  refu:?al  of  an  adminis* 
traior  to  account,  the  judge  shall  issue  a  mandate,  directing 
him  to  coinply  with  the  provisions  of  the  law,  and  if,  wilhiQ 
the  time  allowed  to  obey  this  mandate,  he  persists  in  refusing 
to  render  an  account,  without  tendering  a  good  reason  for 
the  delay,  the  judge  shall  order  him  to  be  arrested  and  im^ 
prisoned,  until  he  renders  the  account. 

5.  That  the  testimony  taken  in  the  cause  was  not  reduced 
lo  writing,  in  compliance  with  artick  1042  of  the  Code  of 
PraeUee ;  thus  precluding  an  examination  of  the  merits  of 
ibe  case  on  the  appeal. 

The  last  error,  assigned,  which  we  have  had  occasion  to 
ccmiment  upon  in  our  opinion  ihis  day  delivered,  would  au-* 
ihorize  alone  the  remanding  of  this  case  for  a  new  trial :  See 
thft  caee  pf  Tomf^dns  et  ux  vs.  Benjamin  TtUor^  ^c^  atUe  197. 
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WMTBiR>DitT  It  18,  especially  when  judicial  proceedings  are  conducted,  in 

Octo^  1840.    the  absence  of  any  contradictory  party,  that   the  forms  and 

rxHirim       requirements  of  the  law  should  be  strictly  pursued  ;  and  the 

^*  party  to  be  affected  by  them,  can  avail  himself  of  any  devia^- 

Wh    th  '  d     ^^^^  mjurious  to  his  mterest  or  rights.     As  to  the  other  errors 

of  probatei  fiitiB  assigned,  we  have  found  it  unnecessary  to  notice  them,  being 

uke'^^wn^'  the  satisfied  that  justice  requires  the  case  to  be  sent  back.  Suffice 

tetiimony  of  the  j^  jq  gj^y  ^h^t   the   proccedincTs  exhibited  by  this  record  pre- 

witnesses        in  • '  ,  \  °  •  •         i  ■    •  i  • 

writiog,  Meord-  sent  such  a  series  of  irregularities  as  has  seldom  been  laid  be- 

ine  to   the  pro-  ^        .■  <  . 

Tifions    of  the  fore  this  court. 

CodeofPracticrt 
article   1043,    it 

wiu  ftione    be      It  is,  therefore,  ordered,  that  the  judgment  of  the  court 
to  re^lS^be  below  be  annulled,  avoided  and  reversed,  and  that  this  case 
MM  fop  a  new  ^  remanded  to  be  proceeded  in  according  to  law ;  the  plain- 
tiffs and  appellees  paying  costs. 


16L9M 
(  47  16fiO' 


FENNER  V8.   WATKINS   ET   AL. 

ArrSAL  raOM   THB  COUKT  of    TRB  tBVINTH   DISTRICT,  rOR  THB  PARISH  OV 
OUACHITA,  TBI   JUDOB   OF  THB     SIXTH    DISTRICT   PRBSIOING. 

Penalties  are  given  in  favor  of  persons  unable  to  establish  the  extent  of  the 
injury  they  may  have  sustained. 

Damages  are  allowed  exactly  in  proportion  to  the  injury  sustaineJ  by  the 
party  claiming  them. 

Where  an  unauthorized  opposition  is  set  up  against  a  feny,  regularly  leased 
out  at  public  auction,  the  person  setting  up  the  opposition  forry,  is  liable 
in  damages  to  the  lessee  of  the  regular  forry. 

This  is  an  action  to  recover  damages  from  the  defendants, 
for  interfering  with  the  plaintiff 's  rights,*  in  keeping  a  ferry 
across  the  Ouachita  river,  at  the  town  of  Monroe. 

The  plaintiff  alleges,  that  he  has  purchased,  at  public  auc- 
tion, in  conformity  with  law  and  the  regulations  of  the  police 
jury,  the  exclusive  right  to  keep  a  ferry  at  Monroe ;  but  that 
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the  defendants  in  defiance  of  his  righlSy  and  against  law,  have  W 
since  the  1st  September,  1838,  been  keeping  a  public  ferry 
alsoy  thereby  diminishing  his  business,  after  he  had  been  at 
great  expense  in  making  preparations,  &c.,  to  accommodate 
the  public,  lo  his  great  damage  one  thousand  two  hundred 
dollars,  for  which  he  prays  judgment. 

The  defendants  excepted  to  the  form  of  action,  and  to  the 
jurisdiction  of  the  District  Court ;  averring  that,  if  any  cause 
of  action  existed,  it  should  be  brought  before  a  justice  of  the 
peace,  for  the  penalty  in  each  crossing,  in  violation  of  law. 

In  answer,  they  denied  that  the  plaintiff  was  legally  enti- 
tled to  keep  said  ferry  ;  that  there  was  no  legal  evidence  of 
the  ordinance  being  passed  or  promulgated,  giving  the  exclu- 
flive  right  to  his  ferry,  or  that  it  was  legally  advertised  and 
let  out. 

They  further  deny  ever  having  crossed  people  over  for 
money,  but  kept  a  boat  only  for  their  own  use,  and  for  the 
accommodation  of  their  customers  and  friends.  They  pray 
that  the  suit  be  dismissed. 

Upon  these  pleadings  and  issues,  the  cause  was  tried  before 
the  court  and  a  jury. 

The  defendants  produced  a  subscription  list,  headed  by  a 
few  citizens,  to  raise  a  sum  of  money  for  the  defendant  to 
keep  a  ferry  for  their  use. 

Upon  the  evidence  adduced  by  the  parties,  the  jury  returned 
a  verdict  of  ten  dollars  in  damages  for  the  plaintiff,  and  from 
which  the  defendants  appealed. 

M*Owrey  for  the  plaintiff,  submitted  the  case  to  the  court. 

Copley  and  Downes,  for  the  defendants. 

Martin^  /.,  delivered  the  opinion  of  the  court 

The  defendants  are  appellants  from  a  judgment  by  which 
the  plaintiff  recovered  damages  for  the  violation  of  his  rights 
as  a  ferry-keeper. 

The  defendants  excepted  to  the  jurisdiction,  urging  that 
the  legiriature  has  directed,  in  cases  like  the  present,  that  the 
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Wjvnnui.Dnik  remedy  of  the  ferry-keeper,  is  by  suit  before  a  justice  of  the 
Oe$9ber^%%¥k   peace,  for  the  penally  of  twelve  dollars  for  each  violation. 

This  ezcepiion,  in  our  opinion,  was  properly  overruled. 
Penalties  are  given  in  favor  of  such  persons  as  are  unable  to 


Pcnaltiet  are  ^^^^blish  the  extent  of  ihe  injury  which  they  have  sustained. 
giTcn  ill  ikTor  of  They  do  not  deprive  a  parly  of  his  resort  to  an  ordinary  action, 
to  eiubiiih  ihe  in  which  damages  are  obtained  exactly  commensurate  with 

extent  of  the  in-  .1  _  ;r»;.i..« 
lary   they    may  ^"^  ^jury. 

bai^aaMained.  Qn  the  merits,  the  defendants  deny  that  the  plaintiff  was  a 
allowed  ezaetiy  legal  ferry«keeper ;  the  ordinance  of  the  police  jury,  directing 
tL^'ii^laiy^  ^h^  adjudication  of  the  ferry,  not  having  been  legally  promuU 
taiiied  by  the  gated,  nor  the  auction,  letting  out  the  ferry,  duly  advertised, 
them.  They  further  aver,  that  the  boat  which  is  alleged  to  havebeen 

used  in  opposition  to  the  plainiilS^  was  employed  in  carrying 
over  the  defendants,  and  that  if  other  persons  used  it,  no  com- 
pensation was  required  or  taken  from  them. 

It  is  not  denied,  that  the  ferry  was  adjudicated  to  the 
plaintiff,  and  he  has  produced  the  process  verbal  of  the  adju- 
dication. He  is,  therefore,  de  facto  at  least,  the  keeper  of  the 
ferry,  bound  to  attend  properly  to  the  duties  in  keeping  it  up, 
crossing  over  passengers  in  safety,  and  liable  to  the  penalties 
^^^  of  the  law  for  his  carelessness  or  neglect, 

mthoriied  op-  It  is  in  evidence,  that  the  defendants  are  tavern-keepers, 
Miiin?ii*^i7l  and  that  persons  who  stop  at  their  hotel,  are  carried  across  the 
■«r»>««*7  ?««•«*  river  gratuitously.  The  profits  which  ihey  make  from  such 
taon,  thepenon  customers,  enable  them  to  bear  the  expense  of  taking  them 
oMiwfticm^ferry  o^^^  the  rivcr,  and  the  obligation  which  the  customers  are 
ii  liable  in  dam-  ypdcr,  when  no  ferriage  is  charged,  to  put  up  at  the  defend- 
of  the  i^a-  ant's  house,  is  as  advantageous  to  the  latter  as  the  ferriage. 


®"7*  ^^^  perhaps  more  so,  and  consequently,  equally  injurious  to 

the  plaintiff. 

The  damages  given  by  the  jury  are  inconsiderable,  being 
only  ten  dollars. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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MAURIN  V$.  CHAMBBES   AND  WILLIAMS.  WwrsavDliT. 

ATTBAL  raOM    THI    COURT   OF  THS    nXTH    DI8TII0T,  FOft    TBI  PAKUB  OF  ' 
EAPIOBa,  JUBOC  KINO  OF  TRB   FIFTH  DIITKIOT  PRSfllDIRO. 

PtttiM  hire  &  right  to  bring  in  and  offer  tbeir  eridenee  in  the  order  they 
ehooee,  end  it  riionld  not  be  rejected  beeause  that  fint  offbred  doee  not 
prove  enoQgh* 

Where  defendants,  who  are  sued  on  their  notet  giyen  for  land,  resist  pajr- 
■Mnt,  they  have  the  right,  even  agunst  an  endorsee,  who  is  a  stranger  to 
the  making  of  the  notes  and  receired  them  before  due,  to  offer  eri- 
ieaoe  of  the  eonsideralion,  and  that  they  are  in  danger  of  erictioB,  when 
they  allege  th^  have  farther  eFidance  to  offer,  that  the  eadonee  had 
knowledge  of  these  fiu^. 

The  mention  on  the  face  of  notes  that  they  were  given  in  part  payment  of 
a  traet  of  land,  does  not  prevent  their  negotiability. 

This  is  an  action  against  (he  maker  and  endorser  of  two 
promiseorj  notes  of  the  following  tenor. 

^1020.  "Alexandbia,  24th  December,  1835.  ** 

**  On  the  first  day  of  April,  1839,  I  promise  to  pay  to  the 
order  of  Archibald  P.  Williams,  the  sum  of  one  thousand  and 
iweofy  dollars,  value  received,  in  a  tract  of  1360  arpents,  this 
day  purchased  of  Girard  and  Francis  Chretien.  " 

''  JOSIAS  CHAMBERS." 
{Endoraed)     **  Archibald  P.  Williams." 
'*  Poisf  a  Pordre  de  Mr.  JltUoine  Mauriny  $ans  recours/* 

^'GiRABD  Chretien." 
The  defendants  averred  that  the  notes  were  given  as  ex» 
pressed  on  their  face,  in  part  payment  of  the  purchase  of  a 
tract  of  land,  bought  of  O.  and  F.  Chretien.  That  two 
suits  have  been  commenced  against  them,  by  the  heirs  of 
James  Tear,  for  a  part  of  the  land,  and  are  still  pending ; 
and  that  they  are  in  danger  of  eviction ;  that,  they  have  cal- 
led the  Chretiens  in  warranty,  and  have  the  right  of  suspend- 
ing payment  until  the  decision  of  said  suits,  and  of  withhold- 
ing payment  entirely,  should  they  be  evicted  from  the  land. 
They  furthiir  aver,  thai  Chretien  passed  off  said  notes  to 
the  plaintiff  with  the  view  of  defeating  their  legal  right  to 
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WMTSBvDnv.  arrest  payment,  and  ihat  the  latter  look  them  with  a  know- 
Of^'^^f^^*^'  ledge  of  the  equities  which  these  defendants  had  against  the 
Chretiens;  that  said  notes  are  not  negotiable  in  their  form, 
and  the  plaintiff  has  taken  them  subject  to  all  the  equities 
which  they  might  have,  if  they  were  in  the  hands  of  the 
original  parties.  They  pray  that  the  suit  be  dismissed;  or 
that  they  be  allowed  the  benefit  of  their  defence,  as  if  the 
notes  were  in  the  hands  of  Chretien.  Upon  these  pleadings 
and  issues,  the  parties  went  to  trial. 

On  the  trial  the  defendants  offered  the  deed  of  sale  from 
Chretiens  to  them,  to  show  that  the  notes  sued  on  were  given 
as  part  of  the  price  of  the  tract  of  land  in  question  ;  and 
also  the  record  of  the  suit  of  the  heirs  of  James  Tear  against 
them  for  a  part  of  the  iand^  with  the  view  to  evict  them,  and 
that  the  suit  was  still  pending,  and  they  in  danger  of  evic- 
tion. The  introduction  of  this  testimony  was  opposed  and 
objected  to  by  the  plaintiff's  counsel,  and  the  objection  sus- 
tained by  the  court,  to  which  the  defendants  excepted ;  be- 
cause they  considered  the  evidence  legal  to  show  they  have 
the  right  of  requiring  security  from  the  plaintiff  to  refund 
them  the  price  in  the  event  of  eviction,  in  the  same  manner 
as  if  the  notes  were  in  the  hands  of  the  vendors,  under  arttek 
2535  of  the  Louisiana  Codty  and  the  2d  section  of  the  act 
amending  the  Lovinana  Code^  and  Code  of  Practice^  passed 
the  25lh  March,  1828. 

There  was  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 


Brenti  for  the  plaintiff. 

Hyams  and  Dunbar  for  the  defendants. 

Wherever  the  holder  of  a  bill  or  note  takes  it  under  cir- 
cumstances which  shall  have  excited  suspicion,  or  have 
induced  a  prudent  man  to  have  made  inquiry  into  the  valid- 
ity of  his  endorsee's  title,  he  takes  it  at  his  peril,  and  subject 
to  the  equities  existing  against  his  endorsee,  and  (he  makei 
may  be  let  into  bis  defence,  as  if  between  the  original  parties. 
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This  rule  is  usually  applied  to  bills  and  notes  over  due  ;  but  WBirnuiDm'. 
the  principle  is  of  universal   application.     3   Kent^  80,  82.    Octf«6er,is4a 
Bajfleyj  348,    344 ;    4  Binney,  367 ;    4  Ma$$aehu$ett$  Jle-       xaumut 

2.  Here  I  the   note  contained    two  circumstances   which,      ^^ 

standing  together,  certainly  should  have  induced  suspicion  in 
a  prudent  or  cautious  man.  The  consideration  was  express- 
ed to  be  so  many  acres  of  land  that  day  bought  of  F.  and 
6.  Chretien,  and  we  find  these  same  persons  endorsing  this 
note  Co  the  holdenoUhout  recourse.  Now  it  is  admitted  that 
either  one  of  these  circumstances  isolated,  or  without  the 
other,  might  not  have  excited  suspicion,  and  might  well  have 
been  taken  m  the  ustud  course  of  trade.  But  taking  them 
hath  togtUuT,  and  when  in  fact  there  did  not  exist  an  action 
to  evict  the  drawers,  they  must  necessarily  have  excited 
some  suspicion  and  inquiry;  and  the  inference  is  irresistible  that 
the  true, nature  of  the  transaction  was  disclosed  to  him,  and 
if  80^  be  stands  in  the  shoes  of  Chretien,  and  cannot  recover 
without  giving  the  security  required  by  law. 

3.  In  the  case  in  12  Jl/ar/m,  236,  relied  on  by  plaintiff,  the 
only  mark  of  suspicion  set  up  by  the  defendant  was  the  pa- 
ri^ of  the  notary  ;  this  is  not  analogous  to  our  case,  and  the 
priociple  invoked  by  us  is  recognized  in  that  case  page,  237. 
8ee  3  Lomsiana  Reports,  241.  7  Idem.,  570.  There  the 
defence  was  not  legal,  even  against  the  payee. 

4.  The  title  of  plaintiff  was  put  at  issue,  and  he  should 
have  shown  that  he  came  by  the  note  bona  fide,  Bowen  vs. 
Vnl,  6  Martin,  JV*.  S.,  565 ;  and  the  burden  of  proof 
in  such  a  case  rests  on  the  plaintiff,  Morgan  vs.  Yarborough., 
IS  Louisiana  Reports,  76. 

Thomas  find  Ogden,  on  the  same  side,  contended,  that 
the  court  erred  in  rejecting  the  defendant's  evidence  of  the 
deed  from  Chretiens  to  them,  and  the  record  of  the  suit  of 
Tear's  heirs  against  them  for  the  land  which  formed  the  con- 
sideration of  the  the  notes  sued  on.  This  evidence  being 
embraced  by  the  issue,  and  forming  the  two  first  links  in 
their  chain. 

27  TOL.    XVI. 
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WMTiRHDirr.  2.  Thai  (he  notes  being  given  by  persons  of  known  soU 
Odober,  1840.  vency,  Rnd  for  a  valuable  consideration,  thai  of  one  thousand 
three  hundred  acres  of  land,  was  calculated  to  inspire  con- 
fidence in  (hem,  but  wlien  coupled  with  the  fad  thai  Chre- 
tien, possessing  (his  knowledge,  refused  to  be  endorser,  unless 
without  recourse,  was  a  circumstance  calculated  (o  dishonor 
them,  and  to  throw  such  a  shade  of  suspicion  over  (hem,  as 
lo  induce  a  prudent  man  (o  have  inquired  into  the  consider- 
ation. 


MAuniir 
vt. 

CHAXBKBB 

Airo 

WILLIAXl. 


Martin^  J.,  delivered  the  opinion  of  the  court. 

The  defendants   are   sued  as  maker  and  endorser  of  two 
promissory  notes.     They    resisted   the  claim  on  the  ground 
thai  the  notes  had   been  given   to  G.  Chretien,  (by  whom 
they  were  endorsed  to  the  plainiifT,  without  recourse)  in  part 
payment  of  a  tract  of  land  of  which   they  are  in  danger  of 
being  evicted  ;  a  suit  being   pending  therefor.     Thai  this 
circumstance  authorized  them  to   withhold   payment  of  the 
price;  or  at  leasi  to  require  security.     That  the  pJaintifTtook 
these  notes  with  the  knowledge  of  (he  defendants'  rights  in 
(his  respect,  and  with   a  view  of  preventing   t lie  exercise  of 
them.  Theie  was  judgment  for  the  plaintiff,  and  the  defend- 
ants appealed. 
'    d  nu'wh^aresu-*    Our  attention  is  arrested  on  two  bills  of  exception  taken  by 
edoaihi-ir notes,  ihj  defendants'  counsel  on  the  refusal  of  the  District  Court, 
V  Snri^pAn^ent'f  to*pei-m  to  be   given   of  the  pending  of  the  suit 


'M 


riTts'e^^'lr-  '^Vinst  them,  and  the  act  of  sale  of  the  land  by  G.  and  P. 
gainst  anendor-  Chretien  to  them. 

stronger  to  tiie  The  plaintiff's  counsel  contended  thai  the  evidence  could 
5?rnotel!°"nd  "^^  ^  received,  because  the  defendants  had  not  offered  any 
received    them  proof  of  the  knowledge   of  the   plaintiff  of  the  danger  of 

before    due,   to_...  nj-i.- 

offer  evidence  of  cviction,  alleged  \n  the  defence. 

tlSli    and"'*?hlj      ^^^  counsel  of  the  defendants  urged  thai  this  knowledge 

they  are  in  dan-  appeared  from  the  mention  on  the  face  of  the  notes,  thai  their 

eer  of  eviction,  .  ^    ,  ^    ,      ,       ,  *  ^  ^-^, 

vhen  they  allege  amou"t  was  part  of  the  price  of  the  land  ;  and  from  Chre- 
lyiL^liVe^S'o^^^^^  which  was  made  uiilhout  recourse.     That 

^ttheendorsee  they  had  Other  evidence  of  this  knowledge,  which  they  in- 
of  these  filers.^  tended  to  introduce  after  they  had  established  the  facts,  which 
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the  court  prevented  tlicm  from  proving.  We  have  ofien  WistkkbDwt. 
said  ihat  courts  could  nol  control  ihe  parties',  in  the  order  in  Oc^Q^^^  \^Q. 
which  they  chos^  to  bring  in  and  offer  their  proofs?.  xauhiw 

The  mention  on  the  face  of  the  notes  that  they  were  given  cuaxbkm 
in  part  payment  of  a  tract  of  land,  did  not  prevent  or  ob-  ^i^uImm. 
struct  their  negotiability.     12  JUar/m,  235  ;   Wheaton,  The  mcniion 

It  has  been  contended  that  the   notes  being  endorsed  wUh-  °otei***thiinbcr 
otrf  reeotir«e,  created  a  presumption   that  the  plaintiff  knew  ^"'e  §:•''«"  *•• 

...  ^  ,,  /.I  II  P*»**'  P«ymcnt  of 

his  endorser,  foresaw  that  the  payment  of  the  notes  could  not  a  met  of  land, 
beobtaiued  without  diflSculiy,  and  that  a  failure  of  consider-  ^^irTcTOiTJiJiU 
ation  would  be  urged  by  the  makers.    We  have  been  referred  >'J- 
\o  ^ MassachuseitB  Reports^  ^10  \  in  which  chief  justice  Par- 
sons  held,  that  when  a  note  was  negotiated  after  it  was  over« 
due,  and  the  endorsement  excluded  the  responsibility  of  the 
endorser,  the  maker  was  authorized  to  introduce  evidence  of 
any  equitable  defence  which  he  might  have  opposed  to  the 
payee.     That  case  differs  widely  from  the  present,  in  which 
ihe  notes  were  negotiated  before  their  maturity.     What  was 
said  by  the  chief  justice  as  to  the  endorsement  without  re- 
course, must  be  considered  as  a  mere  obitur  dictum;  because 
it  was  unnecessary  to   the  decision  of  the  case.     The  c>^        tt  a  »v  ^ 
eamstance  of  the  notes  having  been  negotiated  when  over-  ►'^  '/) 

due,  was  sufficient  to  authorize  the  introduction  of  the  evi-  ^^^^t 

dence.  \W  STHOOl 

We  refrain  from  expressing  any   opinion  on  this  dicL*n*y  — 

because  the  case   before  us  does  not  require  it  ;  the  deltnliU^^^ 
dams  being  at  liberty  according  to  the  jurisprudence  of 
state,  and  the  practice  of  the  inferior  courts,  to  introduce  their 
evidence  in  the  order  which  suits  them  best. 

The  District  Court,  in  our  opinion  erred,  in  refusing  to  the 
defendants  leave  to  read  the  documents  offered  by  them  as 
evidence. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  the  case  remanded  for  furiiier  proceedings, 
with  directions  to  the  judge,  aquo  to  admit  in  evidence  the 
documents  mentioned  in  the  bills  of  exception  ;  the  plaintiff 
and  appellee  paying  (he  costs  of  (he  appeal. 
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October^  1840.  HAURIN  Of.   CHAMBERS. 


■AURlir  APPBAL  FROM  TBB  COURT  OF  TRB   SIZTB  DIITEIOT,  FOA  TBB  PARISB  OF  RA* 

tit. 
CHAVRnW.  P1DBS,J0DGB   SXNO   OF  THS    FIFTH  DMTRICT  PRBSIDIRO. 

Crso  remanded  to  admit  evidence  of  the  consideration  of  the  notea,  and 
that  the  makers  of  them  were  in  dan^rer  of  eviction  from  the  land  for 
which  the  notes  were  given. 

This  is  Hn  action  agnirisl  ihe  defendant,   as  maker  of  a 

promissory  note,  payat^Ie  to  the  order  of  A.  P.  Williams,  and 

by  him  endorsed  in  blank.     It  expresses  on  its  face  to  be  giir- 

en  in  part  payment  *'of  a  tract  of  land  of  one  thousand  three 

hundred  and  sixty  arpents,  this  day  purchased  of  Gerard  and 

Francois  Chretien." 

It  was  also  endorsed  :     ^*  Passe  a  Pordre  de  Mr,  JhUame 
Mauriny  sa$is  recours.^^ 

This  case  is  exactly  similar  to  that  of  Maurin  vs.  Cham* 

bers  and  Williams,  just  decided,  and  turns  upon  the  same  ev« 

idence  and  legal  questions  raised.     There  was  judgment  for 

the  plaintiff,  and  the  defendant  appealed. 

BrerUf  for  the  plaintiff. 

Gen.  Thomas^  Hyatru  and  Dunbwy  fur  the  defendant. 

Martin  J.y  delivered  the  opinion  of  the  court. 

.  This  is  a  suit  against  the  defendant  alone,  as  the  maker  of 
a  promissory  note,  payable  to  A.  P.  Williams,  and  by  him 
endorsed  in  blank.  It  is  then  endorsed  by  G.  Chretien  Co 
the  plaintiff,  mthout  recourse.  The  note  expresses  on  its  face 
that  it  was  given  in  part  payment  of  a  tract  of  land,  which 
the  defendant  had  purchased  from  the  Chretiens.  The  de- 
fence is  that  the  purchasers  are  sued,  and  are  in  danger  of 
eviction  ;  the  suit  still  pending.  Evidence  to  show  the  pen- 
dency of  the  suit  for  eviction  and  deed  of  sale  for  the  land, 
was  rejected  by  the  court  below,  and  from  judgment  rendered 
against  him,  the  defendant  appealed. 

The   facts  of  thiif  case,  and   the  principles  of  law  upon 
which  it  iums,  arc  ihe  same  as  those  in  the  case  of  Mauria 
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9f.  Chambera  and  Wiliiarn%  jimI  decided,  and  the  Mtine  WwmwDm, 
judgment  inaai  be  rendered  in  both  eaeefl. 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  (he 
judgment  of  the  District  Court  be  annulled,  aroided  and  re- 
versed, and  the  case  remanded  for  further  proceedings,  with 
directions  to  the  judge  a  quo  to  admit  in  evidence  the  docu- 
ments mentioned  in  the  bills  of  exception;  the  plaintiff  and 
appellee  paying  the  costs  of  the  appeal. 
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FEOM  TEB  OOVftT    Or  THE  tlZTR  DIITRIOT,    FOE  THE    WARMU    OF 
EAPIOElt  JOOOE  XIMO  OF  THE  FIFTH   DIITEICT  FEEIIOIEO. 


The  plmintiff  baviDfritrack  out  his  special  endorsement  on  the  bill,  at  Ike 
dsM  of  the  trial,  is  perhaps  irregular,  but  cannot  prejudice  his  rights 
against  the  endorser. 

The  holder  of  a  bill  or  note  endorsed  in  blank  by  the  payee,  can  recoTer, 
notirithstanding  there  were  subsequent  endorsements  in  full  upon  it; 
and  he  may  strike  them  out  or  not  as  he  pleases. 

80,  where  a  person  endorses  a  bill  or  note  to  another,  whether  for  Talae  or 
for  the  purpose  of  collection,  and  comes  again  into  the  possesrion  of  it,  he 
:s  to  be  regarded  as  the  bona  fide  holder,  and  can  recoyer,  even  if  there  bo 
•oe  or  more  subsequent  endorsers  in  full,  without  producing  any  receipt 
or  endorsement  back  to  him ;  and  whose  names  he  may  strike  out  or  not 
as  he  thinks  proper. 

The  holder  of  a  bill  need  not  use  active  diligence  to  sue  the  acceptor  or 
endorser ;  he  may  be  passive  and  forbear  to  sue,  if  he  does  not  so  agree 
to  gire  time  to  the  acceptor  as  to  preclude  himself  from  suing,  or  suspend 
his  remedy  to  the  prejudice  of  the  drawer  or  endorser. 

A  delay,  without  sufineni  eonnderaiion  or  new  security,  being  a  mtdmm 
paeiumt  will  not  discbarge  other  parties,  if  the  holder  has  not  entered  into 
an  agreement  as  will  disable  him  from  suing  the  acceptor. 


BAILIT. 
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Wnrsma  Diit.  8o,  where  the  holden  nleaeed  the  acceptors  from  the  priaon  limits,  ellowins 
October^  1840.       them  to  leere  the  state,  on  a  written  agrreement  ^  that  it  should  in  no  waj 
==      prejudice  the  holder's  rights,  which  he  has  or  may  hereafter  hare  for  his 
V9.  debt,"  does  not  discharge  the  endorser, 

A  release  of  acceptors  from  the  prison  limits,  when  arrested  under  a  ea.  la., 
does  not  discharge  the  endorser ;  provided  nothing  is  done  to  discharge 
the  judgment,  so  as  to  prevent  the  subrogation  of  the  endorser  to  the 
holder's  rights,  in  case  he  pays. 

This  is  an  action  against  the  defendant,  endorser  of  a  bill 
of  exchange,  drawn  on  Thomas  Toby  &  Brother,  and  by  ihem 
accepted.  The  bill  was  protested  al  maturity  and  notice 
given  to  the  endorser. 

The  defendant  pleaded  a  general  denial ;  and  averred  that 
he  was  not  liable,  because  the  plaintiff  had  released  the  ac- 
ceptorsy  who  were  first  liable.  That  having  obtained  a  judg- 
ment against  Toby,  he  failed  to  avail  himself  of  it  to  enforce 
payment  of  the  debt,  as  he  was  bound  to  do,  but  actually  re- 
leased him  from  confinement  on  a  ca.  sa.^  and  allowed  him  to 
leave  the  state  on  a  definitive  arrangement  between  them  : 
that  Toby  had  a  certain  time  given  him  to  pay  the  amount 
of  the  bill;  by  reason  of  all  such  indulgence  given  by  the 
plaintifl^  and  prolongation  of  time,  (his  respondent  claims  to 
be  released  from  his  endorsement. 

The  evidence  shows,  that  the  plaintiff  had  obtained  judg- 
ment against  the  acceptors  of  (he  bill  in  New-Orleans,  and 
arrested  Thomas  Toby,  on  a  ca,  sa.  against  both  of  them,  and 
he  gave  security,  and  entered  into  bond  for  the  prison  limits. 
While  in  the  limits,  the  plaintiff  entered  into  the  following 
arrangement  with  him  and  his  brother : 

"HuiE  r*.  Toby  &  Brother. — "We  agree,  that  (he  can- 
celling the  bond  signed  by  us  in  (his  case,  for  the  prison  lim- 
its, with  H.  Lockett  as  security,  shall  in  no  way  prejudice  any 
rights  which  said  Huie  has  or  may  have  for  his  debt  and 
interest  hereafter."  "THOS.  TOBY.** 

«  Dec.  2S,  18S7."  «  SAM'L  TOBY.*' 

"Witness,  H.  locket (.*♦ 
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Toby  was  thus  released  from  the  prison  limits,  and  allowed  Wmtebji  Dirr. 
to  go  to  Texas  and  return.  ^**^^*  ^^' 

There  was  judgment  against  ihe  defendant,  for  the  amount  '^^ 

of  ihe  bill  sued  on,  and  he  appealed.  bazut. 

Dunbar  nnd  Hyams  for  the  plaintiff,  contended  that  the 
plaintiff  had  a  right  to  strike  out  his  own  endorsment,  al  any 
time  before  judgment. 

8.  In  relation  to  the  agreement  and  release  of  the  accep- 
tors from  the  prison  bounds,it  worked  no  injury  to  the  endors- 
er ;  as  the  plaintiff  never  for  a  moment  put  it  out  of  his  power 
to  sue  or  enforce  his  debt  against  them.  This  is  the  true 
rule  of  testing  the  effect  of  the  release. 

Brent^  for  defendant,  strenuously  insisted,  that  the  defen- 
dant was  released  by  the  conduct  of  the  plaintiff;  and  denied 
bis  right,  after  the  case  was  closed  and  argued,  to  cure  any 
omissions  whatever,  and  the  judge  erred  in  allowing  him  to 
strike  out  his  own  endorsement.  1  Jlfor/tn,  JV*.&,S73;  5  Idem.f 
15 ;  6  Idem.^  45;  7  Idem.^  255;  2  Louisiana  Reports,  193. 

2.  The  endorser  is  relieved,  in  consequence  of  time  being 
granted  and  indulgence  extended  to  the  acceptors*.  The 
holder  of  the  bill  agreed  with  the  acceptor  that  he  inight  go 
to  Texas,  with  the  understanding  that  he  was  to  pay  when 
he  returned.  Here  such  time  was  given,  as  would  be  reason- 
ably employed  in  making  the  journey  to  Texas  and  back 
again.  This  was  a  clear  discharge  of  all  the  subsequent  par- 
ties to  the  bill.  3  Kent^s  Commeniaries,  111;  BayUy  en  Bills, 
223;  CMtty  (m  BUls,  Ui. 

3.  The  objection  that  this  agreement  was  made  tsUhMU  a 
wduable  consideralion,  and  was  therefore  nudum  pactum,  is  not 
tenable;  the  same  consideration  upheld  this  agreement,  which 
lies  al  the  bottom  of  all  agreements  to  give  time,  viz:  The 
expectation  or  promise  of  being  punctually  paid  at  the  end 
of  the  lime  given.  This  court  held  in  the  case  of  MiUaudan 
vs.  Amtms,  that  an  agreement  by  the  holder  with  the  maker  to 
receive  payment  in  goods,  at  a  deferred  day,  was  such  an  one 
as  could  have  been  enforced,   and,  therefore,  liberated  the 
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WBtmarDirr.  endorser.     The  only  difference  between  that  case  and  this  is» 
Oeiober^  1840.  that  there  payment  was  made  m  goods  at  a  deferred  day,  and 
Hvii         here  it  was  to  have  been  made  in  money  at  a  deferred  day.  On 
BAXLST        '^^  ^^^^^  poin(s  the  cases  are  analogous  ;  judgment,  there- 
fore, should  be  reversed.     3  Martin^  JV*.  S.y  596 ;  7  /dem.,  S. 

Garland^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  the  endorser  of  a  bill  of  exchange, 
drawn  at  Quintana,  in  Texas,  by  M'Kinnly  &  Williams,  on 
Thomas  Toby  &  Brother,  New-Orleans,  for  three  thousand 
five  hundred  and  seventy  dollars,  payable  at  six  months  from 
the  25th  December,  1835.     The  bill  was  accepted,  and  after- 
wards protested  for  non-payment,  and  due  notice  given  to  the 
endorser.     A  suit  was  brought  against  the  acceptors,  prose- 
cuted to  judgement,  and  a  capia$  ad  aaHifadendwn  finally 
issued,  and  Toby  &  Brother  arrested.     They  gave  a  bond  to 
remain  in  the  prison  bounds,  and  so  remained  from  the  16th 
of  October  to  the  23d  December,  1837,  when   the  plaintiff 
agreed  to  cancel  the  bond  and  discharge  them  from   the 
bounds,  they  agreeing,  in  writing,  that  his  doing  so  should  **in 
no  way  prejudice  any  right  which  saidHuie  has  or  may  have 
for  his  debt  and  interest  hereafter.'*     He  further  permitted 
them  to  go  to  Texas,  on  a  promise  they  would  pay  the  debt 
on  their  return,   in  June  or  July  following.     This  was  dona 
without  the  consent  or  knowledge  of  the  defendant,  who  says 
in   his  answer,   he  is  thereby  discharged  from  all  liability. 
He  further  says,  the  plaintiff  having  given  time  to  the  accep- 
tors, without  his  assent,  has  discharged  him. 
We  find  a  bill  of  exception  in  the  record,  to  the  opinion  of 
The  pUintiff  ^he  District  Court,  permitting  the  plaintiff  to  strike  out  his 
iMTing;     Btruek  special  endorsement  on  the  note,  afier  the  trial  had  closed,and 
eodonement  on  the  judge  had  Ordered  a  judgment  to  be  entered  against  the 
dMe^orihetrilli^,  defendant.     This  was  irregular,  perhaps,  but  we  cannot  say 
'■  P«"^«P«  ""^  it  was  absolutely  unlawful,  more  particularly,  as  the  defen* 
Dotprgudieehit  dant  Cannot  be  injured  by  it.     We  have  considered  the  case, 
tiM^eiidonS!'''^  without  reference  to  the  time  of  erasing  the  endorsemenr,  bnt 

exclusively  as  to  the  right,  so  the  act  does  not  prejudice  the 
party. 
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The  question  subraiiled  is,  whether  the  holder  of  a  promis-  Wis-ntRirDiirr. 
sory  note  upon  which   there  is  a  subsequent  special  endorse-    October,  i840. 
ment,  can  erase  it,  and  recover  against   the  maker  or  ante-         b^,, 
rior  endorsers.     The  early  decisions  of  this  court  were  that  '^• 

he  could  not,  and  such   was  the  opinion  of  several  authors 
and  jurists.     But  the  court,  nearly  three  years  ago,  were  in- 
duced to  change  their  opinion,  and  decided   that  the  holder 
of  a  bill  or  promissory  note,  endorsed  in  blank  by  the  payee.     The  holder  of 
roignt  recover  on  it,  notwithstandmg  there  were  subsequent  emiorted       in 
endorsements  in  full  upon  it,  and   he  may  strike  them  out  or  "*  Mn^recow' 
not,  as  he  pleased.     We  have  maturely  revised   all  the  pre-  noiwith»unding 

.    .  1       II  1       1         .        1    •  1    1  •        i_     there  were  mbm 

vious  opmions,  and  adhere   to  thedoctrme  laid  down  in  the  sequent endone- 
caaes  in  12  Louisiana  Reports,  93-6.     It  has  long  been  set-  Siru^ndhlmv 
tied,  that  a  blank  endorsement  may  be  erased  from  a  bill  by  ■<"'^e  them  out 
a  bonajide  holder,  and  we  see  no  sufficient  reason  why  an  en-  pleases.' 
dorsement  (hat  has  been  filled  up  may  not  be  stricken  out, 
as  well  as  one  that  may  at  any  moment  be  filled  up.     The 
name  of  (he  party  on  the  paper  essentially  transfers  it.     We 
think  the  true  rule  has  been  established  by  the  Supreme  person  endorses 
Court  of  the  United   Slates,  in  the  case  of  Dugan  vs.  The  l^^^^J^'^^^y^ 
United  States ;  3  Whealon  173,  183,  where  it  was   held  that  foryaiue  or  for 
'*  if  a  person  who  endorses  a  bill  to  another,  whether  for  value  coUeeUon^'^and 
or  for  the  purpose  of  collection,  comes  again  to  the  possession  {h™*o*wMionof 
thereof,  he  is  regarded,  until  the  contrary  appears  in  evidence,  it,  he  is  to  be  re- 
as  the  bona  fide  holder  and  proprietor  ;  and  shall  be  entitled  fon^/<fe holder, 
to  recover  thereon,  notwithstanding  there  may  be  on  it  one  or  even*^^°  there  be 
more  endorsements  in  full,  subsequent  to  the  endorsement  to  oneormoresub- 

sequent  endors- 

him,  without  producing  any  receipt  or  endorsement  back  to  ersin  full,  with- 
him  from  either  of  such  endorsers,  whose  names  he  may  strike  °"y  ^^  rcMilS 
out  or  not,  as  he  thinks  proper."     6  Cowen.  445 :  3  Johnson^s  ?«*  endorsement 

r     r  7  7  back  to  hi  in,  and 

CaseSy  263;  11  Johnson,  53;  16  Johnson,  73;  1  Cowen  387;  whose  names  he 
\7 Massachusetts  Reports,  618  ;  3  KenCs  Commentaries,  1 14.      OT*^nat,"  as  *h© 

The  next  point  in  the  case  is,  whether  the  plaintiff  by  per-  thinks  proper, 
mitiing  the  acceptors  of  the  bill  (o  go  to  Texas,  with  a  prom- 
ise to  pay  on  their  return,  was  such  a  giving  or  prolongation 
of  time  for  payment  as  will  discharge  the  defendant,  who  is 
endorser. 

^  VOL.    XVI. 
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WistbrnDibt.      Chilly  says  there  is  no  obligation  of  acfto€  dUigeneeoa  the 

October^  1840.    p^rt  qf  ^^e  holder,  to  sue   ihe  acceptor  or  any  other  party, 

HuiK         and  he  may  be  passive  Bifid  forbear  to  sue,  as  long  as  he  pleases; 

baTlbt.       ^^^  ^^  must  not  so  agree  to  give  time  to  the  acceptor,  a$  to 

The  holder  of  preclude  hmselffrom  suing  hiniy  and  suspend  his  remedy  against 
nic  *!!otWe**d?u-  ^*^  '^  '^  prejudice  of  the  drawer  and  endorsers.  To  make  any 
geoee  to  lae  the  agreement  for  indulgence,  obligatory,  ii  must  be  for  an  ade- 
dm^rThe'^ro«y  quate  consideration.  Chitty  on  BiUs^  Sth  JImeriean  edition^  441 , 
forbS^tiTMe Jf  442,  443,  446 ;  S  Kent's  CommetUanes,  2d  ectoion,  111,  112. 
he  do  not  ao  The  old  opinion  was,  that  any  agreement  to  give  time,  dis- 
t^  to  Ihe  ac-  charged  thedrawer  and  endorsers,  whether  without  considera- 
^udfhhirSf  ^io"  or  not ;  but  the  later  doctrine  is,  a  delay  without  sufficient 
from  suin^,  or  consideration,  and  without  taking  any  new  security,  being  a 
medjtothepre-  nudum  pactuniy  Will  uot  discharge  other  parties,  if  the  holder 
drawer  and  en-  ^as  not  entered  into  such  an  agreement  as  will  disable  him 
dorser.  {^Qp^  suing  the  acceptor.     Chitty  on  BUls^  447.     It  not  ap- 

A  delay  vitb-  pearing  that  any  consideration  was  made  the  plaintiff  for  re« 
oaxwjicientam^  leasHiff  Thomas  Toby  &  Brother  from  the  prison  bounds,  and 

Moderation  or  new         .     °  •'  .      .        ,   ^      .  • 

fleearitjr,heing a  letting  them  goto  Texas,  and  the  defendant  not  appeanng 
will  not^^  ^o  ^^^^  sustained  any  injury  from  it,  we  do  not  think  he 
•?**'T5tJ**®/*JJJj'^  ought  to  be  discharged  for  that  reason. 
er  hat  not  enter-  The  last  ground  taken  by  the  defendant  is,  that  he  is  dis- 
ap-eemenr  m  charged  by  the  release  of  Toby  &  Brother  from  the  prison 
will  diaabie  him  ^Qunds,  in  New  Orleans,  when  arrested  under  the  ea.  sa.     In 

from    suing  the  '  ' 

aoeeptor.  England,  it  is  very  probable  that  such  an   act  would  have 

So  where  the  discharged  the  endorser  and  acceptors  also,  if  there  was  no 
bolder  released  special  agreement  to  the  contrary  ;  but  in  this  state,  it  is  doI 
from  the^risoin  Certain  that  it  will.  It  has  been  decided,  thai  a  creditor  by 
th"m**  to'^icavf  releasing  his  debtor  on  a  ca.  «a.,  does  not  thereby  release  the 
the  state,  on  a  debt :  7  JIf oftin,  JV*.  S.j  163;  and  a  plaintiff  may  takeout  a 
ment^"«that  It  secoiid  ca,  sa.  after  discharging  the  defendant  from  the  first: 
should     i?    no  8 /(fern.,  815. 

way      prejadioe  ^  ««*»"••>  vmv. 

the       holder's      The  true  test  of  this  question  is,  has  the  plaintiff  done  any 

ng;hts,  which  he    ,  .  •.     •  i        •    j  i       •  ■      .       .  . 

hasor  may  here- thing  to  discharge  the  judgment  he  has  obtained  against 
Ws^'debtJ*  d^  Thomas  Toby  &  Brother  ;  or  deprived  himself  of  any  right 
not  discharge  the  (q  which  the  defendant  would  be  entitled,  in  the  event  of  his 

endorser. 

being  subrogated  to  the  judgment?     If  the  defendant  should 
now  pay  the  plaintiff  the  amount  of  the  judgment  and   be 
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subrogated,  as  he  would  of  righl  be,  he  might  issue  execution 
on  the  judgment.,  and  seize  property  if  any  could  be  found. 
If  the  acceptors,  Toby  &  Brother,  have  no  properly,  a  eapuu 
md  ioihfaciefidum  may  issue,  to  lake  their  bodies  and  confine 
them  in  prison  or  in  the  bounds.  He  can  avail  himself  of  all 
the  process  and  remedies  allowed  by  law  ;  and,  besides,  has 
the  express  obligation  of  Thomas  and  Samuel  Toby,  that 
none  of  the  rights  of  the  plaintiff  shall  be  impaired  by  the 
discharge  and  cancelling  of  the  bond ;  he  can,  therefore, 
transfer  them  to  defendant,  whenever  he  shall  pay  the 
amount  for  which  he  is  endorser,  and  can  proceed  to  collect 
it  in  any  manner  authorized  by  law,  subject  to  such  equities 
as  may  exist  between  the  parties. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
of  the  District  Court  be  affirmed,  with  costs. 


WsSTSBir  Dl8T. 

October,  184a 


tw. 
eoRoov. 


A  releMe  of 
■eeepton  rrom 
thepriion  limiti 
when  arrested 
under  a  ca.  ml, 
does  not  di^ 
charge  the  en- 
dorser, provided 
nothing  is  done 
to  dilcharge  the 
judgment,  so  at 
to  prevent  a  sub- 
rogation of  the 
endorser  to  the 
holder's  right, 
in  case  he  paja. 


WELLS   V8,   GORDON. 


▲PPBAJL   raOM   THS   COVAT  OF    THS    IIXTB    DIITEIGT,   fO&  TBB   f AftUM   OF 
KAPIDSS,  JDDOB   KIHO   OF  THB   FIFTH   PRBBIDUfG. 


18L219 
106    750i 


When  A.  BBthorixed  B.,  agEinst  whom  he  had  a  jadgment,  to  deliyer  hia 
draft  for  ita  amoant  to  the  clerk  of  the  court,  and  the  latter  gave  his  draft 
payable  to  the  order  of  the  clerk,  who  appropriated  it  to  hie  own  uae : 
HekLt  that  he  ahoald  have  made  it  payable  to  the  order  of  A.,  for  whom  it 
waa  given,  and  not  to  have  put  it  in  the  power  of  the  clerk  to  uae  it,  and 
thai  having  done  ao,  he  wof  tHU  liable  to  pay  the  amount  of  the  judgment. 

Where  an  injunction  is  perpetuated  for  a  part  of  the  sum  enjoined,  the  party 
obtaining  it,  will  not  be  liable  to  damages  and  costs,  on  its  dissolution  for 
the  remainder. 


This  is  an  injunctioD  case.     Gk)rdon,  as  the  tutor,  &c.,  of 
the  minor  heirs  of  J.  L.  Liecroiz,  deceased,  obtained  a  judg* 
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WBtrmiur  Uiar.  meot  against  one  William  Justice,  as  principal,  and  T.  J« 
October,  \B40.  Wells,  the  present  plaintifTin  injunction,  for  three  hundred 
^g^,^  ^^^  and  seventy-five  dollars,  on  i heir  joint  promissory  noie.  Exe** 
^-  cuUon  issued  against  the  principal,  returned   "  no  property 

found.^^  A  second  execution  issued  in  February,  1839,  agamst 
.  Wellfl,  and  he  obtained  an  injunction  to  stay  it,  on  the  ground 
that  he  had  paid  the  judgment  in  his  draft  given  to  J.  B. 
Scott^  clerk  of  the  court,  who  was  authorized  to  receive  it  in 
payment.  Gordon  the  defendant,  and  who  had  obtained  the 
judgment,  disavowed  Scott's  authority  to  take  the  draft  in  his 
own  name.  Before  issuing  the  second  execution,  he  wrote  a 
letter  to  Wells,  staling  ^^  that  he  had  requested  J.  B.  Scott, 
to  say,  that  he  would  take  his  draft  for  the  amount  of  the 
judgment,  rather  than  issue  an  execution.  But  he  informs 
me  he  has  taken  your  draft  payable  to  himself,  at  sixty  days, 
which  was  wholly  unauthorized  by  me ;"  and  furthermore, 
he  states,  *'that  he  has  applied  the  draft  to  the  payment  of  his 
own  debts,  which  makes  the  matter  still  worse,  so  that  I  think 
it  necessary  to  inform  you,  that  the  judgment  still  remains 
open  against  you."  J.  M.  Wells,  sworn,  says  that  Gordon  told 
witness  he  had  authorized  Scott  to  receive  the  draft  of  plain- 
tiff, for  the  amount  of  his  judgment,  but  instructed  him  not  to 
take  the  draft  in  his  name  or  to  his  order,  but  did  not  say  in 
whose  favor  he  had  directed  the  draft  to  be  drawn.  It  was 
shown,  that  Wells  drew  a  draft  for  the  amount  of  the  judg- 
ment and  interest,  payable  to  Scott,  who  used  it. 

There  was  judgment  perpetuating  the  injunction,  and  the 
defendant  appealed. 

Hyams  and  Dunbar^  for  the  plaintiff. 
Ogderiy  contra. 

Martiriy  /.,  delivered  the  opinion  of  the  court. 

The  defendant,  Gcidon,  is  appellent  from  a  judgment  per- 
petuatitig  an  injunction,  staying  an  execution  which  had 
issued  on  a  judgment  he  had  obtained  against  Wells,  the  pre- 
sent plaintiff. 
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The  facts  of  the  case  are  these.    The  appellant  wrote  to  YfmmmttShn. 
Wells,  the  appellee,  that  he  had  authorized  J.  B.  Scott,  clerk   Oct*^,  t84a 
of  the  court  in  which  judgment  had  been  obtained,  to  receive        wmttM 
the  appellee's  draft  for  the  amount  of  the  judgment,  being  ^* 


unwilling  to  issue  execution  thereon.  It  is  in  evidence,  that  where  a.  ao- 
Gordon  informed  a  third  person  he  had  authorized  Scott  to  '**®ii^honSie 
receive  the  draft  for  him.  Scott  took  the  draft,  payable  to  had  •  Judgment, 
himself,  and  appropriated  it  to  his  own  use.  On  this  the  draft  for  ita 
execution  which  was  enjoined,*  as  above  stated,  was  issued,  eierk  of  tbe  eooit 
It  is  contended  that  the  execution  improperly  issued,  •»<!  ^  ^^ 
because  the  judgment  was  discharged  by  the  draft  which  payable  laiAe or- 
Scott  received.  Gordon  in  his  letter  to  Wells,  which  was'^J'^.^^prfj^: 
written  after  Scott  had  appropriated  the  draft  to  his  own  use,  **^l**Byi  ®S 
states,  that  he  had  not  authorized  Scott  to  take  the  draft  in  he  ihoaid  hare 
bis  own  name,  and  he  made  the  same  declaration  to  the  per-  to'the'^ofder  of 
8on  whom  he  informed    that  he  had  authorized  Scott  to -^-t  ^«;  ^*»o» «J 

waa  gUeo,  and 

receive  the  draft.     It  is  further  urged,  that  he  cannot  avail  not  to  have  imt it 
himself  of  this  restriction,  because  it  makes  part  of  secret  in-  the  eie^^uTuw 
structions  which  he  gave  to  Scott,  and  which  were  not  com-  '*'  ^&S2L  tS 
niunicated  to  Wells.     This  is  certainly  true.     There  is  no  !>•▼  the  amoaot 
evidence  of  Scott's  agency  in  Gordon's  letter.     He  there  in-        *^    gme™. 
forms  Wells,  that  he  would  take  a  draft  for  the  amount  of  his 
judgment,  rather  than  issue  execution  against  him.     We 
roust  seek  for  the  nature  and  character  of  Scott's  powers  in 
Gvordon's  verbal  declaration,  for  there  is  no  evidence  of  them 
elsewhere.     This  declaration  is,  that-he  had  authorized  Scott 
lo  receive  the  draft  for  the  amount  of  the  judgment.     Had 
Wells  given  Scott  a  draft  payable  lo  Grordon,  he  would  have 
acted  in  the  manner  which  most  persons  in  similar  circum- 
stances act ;  and  also,  in  the  safest  manner  for  Grordon,  and 
in  the  manner  best  calculated  to  secure  himself,  as  the  event 
of  this  suit  will  show.     He  would  have  avoided  the  necessity 
of  a  transfer  from  Scott  to  Gordon,  rendered  inconvenient  to 
the  former,  on  account  of  the  liability  under  which  it  would 
place  him,  and  (he  inconveniency  which  would  result  to  the 
latter,  if  the  draft  became  part  of  the  estate  of  Scott,  by  his 
death.     The  draft  being  made  to  the  order  of  Scott,  exposed 
Gordon  to  the  danger  resulting  from  his  infidelity,  and  we  do 


* 


S2S  CASES  IN  THE  SUPREBfE  COURT 

WBrrKBHDin*.  noi  866  that  Welb  could  reasooably  cont6mplate  any  adyao- 

Oefber,  1840.  (age  to  GordoD  or  himself,  in  deviating  from  the  ordinary 

woM    ~~  course. 

^'  Wells  had,  therefore,  offered  a  draft  to  Gordon,  which  was 

certainly  to  be  made  payable  to  Gordon  himself,  for  Wells  did 

not  propose  to  give  an  endorser.     Grordon  evidently  intended 

that  this  draft  should  be  made  payable  to  himself,  for  he 

could  not  expect  that  Scott  should  become  an  endorser.  Scott 

in  undertaking  to  receive  the  draft  for  Gordon,  did  not  con* 

tract  the  obligation  in  such  a  manner  as  would  bind  him  to 

indorse  it.     None  of  the  parties  before  us,  contemplated  any 

other  draft  than  one  payable  to  Gordon.     Wells,  in  giving  ti 

different  draft  from  that  contemplated,  put  it  in  the  power  of 

Scott  to  appropriate  it  to  bis  own  use.     He  must  take  the 

consequences  of  his  own  act. 

The  judgment  on  which  the  execution  enjoined  iesuei^ 

Whera  Ml  in*  provided,  that  Wells  should  recover  his  costs  from  GtordiXK 

*S2lSd  "fiS^  "^^^  execution,  however,  issued  for  the  costs  also^  to  wtt :  the 

iMrtof  the  nim  eum  of  twenty -five  dollars  and  seventy-five  cents.    As  to  tbic 

nuij  obtaining  sunEi^  the  injunction  was  properly  obtained,  and  ought  to  be 

birlo^dL^i^  perpetuated.  This  exeilfipts  Wells  from  the  damages  given  by 

andeosu,  on  iu  the  act  of  the  legislature  passed  in  18St,  on  the  dissolution 

aiHolution     for  or 

the  rcnuunder.    of  the  injunction,  and  leaves  Gordon  to  his  remedy  on  the 

bond ;  1 1  Lomtitma  ReportSj  483. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed, and  the  injunction  made  perpetual  for  the  sum  of 
twenty-five  dollars  and  seventy-five  cents;  and  that  it  be  di9- 
tolved  as  to  the  rest,  to  wit,  the  sum  of  three  hundred  and 
twenty-five  dollars  and  seventy-five  cents,  with  ten  per  cent, 
interest  thereon,  from  the  24ih  January,  1834,  until  paid^ 
and  for  which  execution  may  issue,  the  plaintiff* and  appellee 
paying  the  costs  of  the  appeal ;  those  in  the  court  below,  to 
be  paid  by  the  defendant  and  appellant. 
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PXTROTIC  M.   HTDE   ET   AL.  Wjonrimii  DiiT. 

Oct»9f€r^  1840. 

▲PrSAI.  VftOM  TH«  COUftT  OF  THB    SIXTH    DI8TEICT,   FO*   THE   FABISH   OF    ~ 
MATCBITOCBBS,  THX  JCDOB   OF  THB   8BVBNTH   PBBf  IDIHO. 


FrrKOYIC 

tit. 

BTDB  XT  AL 


In  an  ordinary  partnerBfaip,  the  act  of  one  partner  ezecnting  a  mortgage 
and  note  in  the  name  of  the  partnenhip,  for  certain  elaTee  which  had  been 
preYiottily  purchased,  is  Talid^md  binding,  as  tending  to  benefit  the  firm* 

Where  certain  slaves  belonging  to  a  firm  are  sold  and  transferred  bj  two  of 
the  partners  to  the  third  one,  who  receires  them  and  undertakes  to  pay 
the  price,  it  is  a  ratification  of  the  previous  mortgage  and  sale  of  the 
slaves  to  the  firm  by  him,  and  he  is  bound. 

Where  a  partner  buys  out  the  property  of  the  partnership,  and  stipulates 
with  his  co-partners  to  pay  a  certain  mortage  debt,  the  creditor  hss  a 
right  to  proceed  directly  against  him,  by  order  of  seizure  and  sale,  as  the 
prinetpal  debtor,  who  is  personally  liable  and  not  entitled  to  the  priFilege 
<tf  a  third  possessor :  namely,  the  right  of  relinquishment. 

Thb  case  cororaenced  by  injunction.  It  appears  ihat  in 
June,  1837,  John  P.  Cortes  of  the  commercial  firm  of 
Peter  Petrovic  &  Co.,  composed  of  Peter  Petrovic,  John  P. 
Cortes^  and  John  Laplace,  purchased  ten  slaves,  in  the  name 
of  the  firm,  for  the  sum  of  eleven  thousand  one  hundred  dol- 
lars, and  executed  a  mortgage  on  nine  of  said  slaves  to 
secure  the  payment  of  a  note  given  for  tiuir  price,  amount- 
ing to  nine  thousand  two  hundred  dollars. 

The  note  was  signed  with  the  name  of  the  firm  of  **  Peter 
Petrovic  &  Co.,  per  John  P.  Cortes,^  one  of  said  firm,  pay- 
able  six  months  after  the  3d  June,  1837,  and  secured  by 
mortgage. 

On  the  16ib  August,  1837,  Petrovic,  Cortes  and  Laplace, 
entered  into  a  special  co-partnership  by  notarial  act,  under  the 
style  and  firm  of  P.  Petrovic  &  Co.,  for  the  purpose  of  conduct- 
ing a  plantation,  which  they  declare  they  had  purchased  that 
day,  from  W.  B.  Weathersby,  with  all  the  slaves,  stock,  &c. 
and  that  they  had  purchased  from  Edmond  Hyde,  ten  slaves, 
&c.  Petrovic  was  to  have  the  sole  management  and  control 
of  said  plantation,  and  the  name  of  the  firm  was  not  to  be 
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WestsksDiit.  used  in  drawing  or  endorsing  notes  or  bills,  except  with  the 
^^^^^*^'''  ^**^   consent  of  all  the  partners,  &c. 
psTKOTic         It  appears  that  the  other  partners  transferred  all  their  right 
HTDi^AK.     ^^^  ^il'l^  in  ihe  property  of  the  partnership  to  Petrovic,  and 
retired  from  the  concern. 

On  the  4th  June,  1838,  the  note  of  nine  thousand  two 
hundred  dollars,  given  for  the  price  of  the  nine  slaves  froon 
Hyde,  remaining  due  and  unpaid,  (he  latter  took  out  an  or- 
der of  seizure  and  sale  against  nine  of  the  slaves  in  the  pos- 
session of  Petrovic.  The  latter  sued  out  his  injunction,  and 
alleged  that  he  was  a  third  possessor  and  owner  of  the  slaves 
seized ;  that  Cortes  had  no  power  or  authority  to  bind  the 
partnership  by  giving  the  note  for  the  price  of  said  slaves 
and  the  mortgage  to  secure  payment ;  that  the  order  of 
seizure  was  illegal  because  (he  note  is  made  payable  to  Wil- 
liam  L.  Cockerifl  and  endorsed  by  him,  and  by  S.  P.  Rus- 
sell, L.  Prudhomme  and  by  the  said  E.  Hyde ;  and  that  the 
transfer  by  said  endorsements  is  a  matter  en  paisy  and  unsup- 
ported by  authentic  evidence;  that  the  seizure  is  illegal  and 
void,  because  there  has  been  no  amicable  demand  of  the 
common  debtor  thirty  days  before  coming  on  the  third  posses- 
sor, and  allowing  him  ten  days  notice,  and  because  Hyde 
has  not  taken  the  oath  required  by  the  70th  article^  of  (he 
Code  of  Practice. 

The  petition  for  the  order  of  seizure  is  drawn  and  signed 
by  counsel,  without  the  oath  of  Hyde  at  the  foot  of  it. 

The  note  annexed  to  (he  mortgage,  upon  which  order  of 
sefture  issued,  is  made  payable  to  William  L.  Cockerill,  and 
by  him  endorsed  in  blank,  and  by  S.  P.  Russell,  Lestin  Prud- 
homme and  E.  Hyde,  and  marked  ne  varietur^  by  the  parish 
judge,  to  identify  it  with  the  mor(gage. 

The  defendan(,  in  injuncdon,  iSled  excep(ions  to  the  injunc- 
tion, averring  various  defects  in  (he  petition,  and  answered 
to  the  merits,  and  prayed  that  the  injunction  be  dissolved 
with  damages,  and  for  judgment  for  the  amount  of  his  de- 
mand. 

There  was  judgment  dissolving  the  injunction  and  ordeiing 
the  slaves  under  seizure  to  be  sold,  and  (hat  the  defendant  in 
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injunclion,  recover  from  Pet ro vie  and  his  sureties,  in  «oItdo,  W»«TiBHDiiT. 
two  hundred   and    fifty  dollars,   special   damages,  and  one    ^^'^^^^^  '**^' 
thousand  dollars,   being  ten  per  cent,  damages  on  the  debt      pstboyic 
enjoined,  and  costs. 

A  motion  for  a  new  trial  being  overruled,  the  plitintiflT ap- 
pealed. 

Sherburne^  for  the  plaintiff: 

The  appellant  and  plaintiff  in  injunction,  contends  that  the 
judge  a  quo,  erred  in  dissolving  the  injunction,  because: 

t.  Petrovic,  Cortes,  and  Laplace,  being  particular  part* 
ners,  one  of  the  partners  could  not,  under  the  articles  of  part* 
nership  or  without  a  special  power,  bind  the  co-partners  in 
the  mortgage  and  note  to  Hyde.  Louisiana  Code,  2197, 
S806,  2838 ;  4  Lotdriana  Reports,  305. 

2.  Cortes  had  no  power  to  bind  the  partnership,  although 
he  assumes  the  power  of  agent  in  the  act  of  mortgage,  no 
proof  has  been  made  of  any  authorization  empowering  him 
to  act  in  that  cilfmcity.  Idem,  2846,  2966 ;  4  LouistOM 
MUporU,  305. 

3.  The  act  of  mortgage  signed  by  Cortes  in  the  name  of 
the  partnership,  would  have  been  binding  had  the  partner- 
ship been  benefited  by  the  transaction.  Idem.,  2845.  No 
such  proof  has  been  offered;  the  difference  between  the 
amount  of  the  two  notes  given  is  no  proof  of  the  fact,  and 
the  additional  burden  of  a  mortgage  renders  the  primitive 
contract  more  onerous,  and  would  in  no  way  benefit  the 
partnership. 

4.  The  mortgage  to  Hyde,  gtven  without  authority  by 
one  of  the  parineis,  has  never  been  confirmed  by  the  plaintiff 
and  appellant  In  the  sale  to  Petrovic,  by  Cortes  and  La- 
place, the  former  bindshimself  ^Uopay  and  satisfy  all  claims 
against  the  said  late  partnership  resulting  from  the  purchase 
from  Hyde,  thereby  assuming  the  payment  of  said  clcdm  and 
putting  himself  in  the  place  and  stead  of  the  said  Cortes  and 
Laplace  with  regard  to  the  same."  The  sale  from  Hyde  to 
Petrovic  is  not  questioned,  but  we  contest  the  validity  of  the 
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WnnmirDisT.  aci  of  mortgage;  first,  on  the  ground  hereabove  set  forth 

Octo^t^B^^    (hat  we  were  not  party  to  it,  and  now  because  no  ratification 

mmone      of  said  act  ever  took  place.  Louisiana  Code^  2252  ;  8  ToulUerf 

MniB*»r  AL.    •'^^-  491,  495  ;    13  Louisiana  Reports,  169  ;    IS  Dur anion; 

Jfo.  «67. 

5.  The  note  is  endorsed  by  Cockerill  and  others,  and  the 
transfer  of  it  by  endorsement  is  a  matter  en  paysy  and  is  not 
established  by  any  authentic  evidence.  The  order  of  seiz- 
ure and  sale  was,  therefore,  improperly  granted.  4  Loum- 
ana  ReportSy  320 ;  13  Idem.y  513 ;  10  Martin,  222. 

6.  The  note  is  made  in  the  shape  of  a  commercial  note, 
and  no  doubt  can  be  entertained  that  it  was  executed  in  that 
shape  for  the  purpose  of  being  negotiated,  and  no  doubt  can 
exist,  but  that  the  holder  of  the  note  had  it  in  his  power  to 
charge  the  endorsers  by  causing  protest  to  be  made  and  serv- 
ing them  with  notice;  they  cannot,  therefore,  be  considered 
in  the  light  of  sureties.  The  endorsements  are.  not  proved, 
and  there  is  no  mention  in  the  act  of  mortgage  that  those 
endorsements  were  actually  made.  13  Louisiana  Reports,  512. 

7.  The  mortgage  is  accessory  to  the  principal  obligation, 
Louisiana  Code,  3251;  and  the  note  is  the  evidence  of  it. 
Should  there  be  any  thing  in  the  note  that  would  preclude 
the  holder  from  enforcing  its  payment,  the  mortgage  cannot 
be  enforced.     12  Louisiana  Reports,  386. 

8.  Petrovic  became,  by  the  sale  of  Cortes  and  Laplace  to 
him,third  possessor  of  two-thirds  of  the  property  they  had  pre- 
viously owned  in  common.  The  French  authorities  consider  a 
sale  of  the  above  kind,between  co-partners,in  the  same  light  as 
a  partition,  and  the  co-partner  who  purchased  the  whole  estate 
is  considered  as  having  owned  it  all  and  immediately.  Code 
Jfopoleon,  883  ;  and,  consequently,  that  he  does  not  hold  it 
d  tUre  de  vente  ;  Pothier,  Contrat  de  Vente,  J^o.  639;  Duranton 
deprivHeghs  et  hypotktques,  JVb.  223,  224.  It  is  otherwise 
under  the  Roman  law  ;  Pothier,  Idenu,  No.  631 ;  it  is  consi- 
dered under  that  law  as  an  exchange,  permulatio  que  vieem 
empHoms  obtinet.  Domat  de  la  nature  des portages  Aos.  2  and  3. 

Our  legislators  have  adopted  the  doctrine  of  the  Roman 
law.    Louisiana  Code,  1420.    The  plaintiff  and  appellant 
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must  be  considered  ae  owning  (he  slaves  under  an  act  WbstibhDut. 
of  exchange,  whkh  has  obtained  the  force  oj  a  eale^  and  be  October^  1840. 
is  consequently  a  third   possessor.     S  Louinana  Reports^  404. 

9.  Hyde  has  not  complied  with  the  requirements  of  law 
as  lo  third  possessore.  Louinana  Code^  3363-64-^5. 
Code  of  Praciictj  68,  et,  eeq.  732,  734 ;  4  Louinana  Reporter 
126,323;  U  Idem.,  174. 

10.  It  18  clear  that  Hyde  could  only  exercise  his  privilege 
as  vendor  but  upon  the  note  given  by  Petrovic  &  Co.  for  the 
purchase  of  (he  slaves.  The  note  upon  which  the  proceed- 
ings were  instituted  is  the  one  given  with  the  mortgage. 
From  the  facts  and  evidence  of  the  case  a  strong  presump- 
tion arises  that  (he  debt  was  novated,  and  (he  vendor  has 
therefore  lost  his  privilege.  Louinana  Code^  2181,  2185, 
2191  ;  1  Louinana  Reports,  527 ;  4  Idem.,  507. 

Dunbar  and  Hyams,  for  the  defendant,  Hyde,  contended 
that  the  plaintiff  must  be  confined  to  the  same  grounds  in 
the  appellate  court  as  (hose  on  which  the  injunction  issued. 
3  Louinana  Reports,  220  ;  and  (hat  (hose  grounds  are  insuf- 
ficient. The  plaintiflTsays  firs(,  that  he'  is  no(  bound  by  (be 
act  of  sale  by  Hyde  to  P.  Petrovic  &  Co.,  because  it  was 
signed  by  Cortes,  in  the  name  of  the  firm  without  authority. 
By  looking  at  the  record,  it  will  be  seen  that  Petrovic  signed 
it  himself,  he,  therefore,  is  bound  for  the  whole  debt  of  eleven 
thousand  dollars,  and  for  which  sum  the  defendant  had  the 
vendor's  privilege.  He  says  secondly,  that  Cortes,  one  of 
the  partners,  executed  the  mortgage  and  note  subsequently 
given,  and  that  they  are  not  binding  on  him.  Let  it  be  ad- 
mitted that  tliey  are  not.  Hyde,  (he  vendor,  had  the  ven- 
dor's privilege  as  against  Petrovic,  his  original  debtor,  and 
Petrovic  cannot  complain  that  the  order  of  seizure  has  been 
issued  for  the  amount  of  the  note  and  mortgage  which  is  less 
than  the  note  due  by  him,  by  the  act  of  sale.  He  does  not 
set  up  in  his  petition  that  the  debt  has  been  novated,  that  it 
has  been  paid  or  extinguished,  nor  does  he  set  up  that  the 
note  mentioned  in  the  act  of  sale  and  given  by  him,  should 
have  been  produced  and  accompanied  the  petition  for  seizure 
and  sale.     None  of  these  objections  then  can  avail  him. 
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Wktbbji  Dist.     2.  The  plaintiff  insists  that  there  is  no  evidence  of  an  aotbeo- 
^*  tic  character  to  show  the  endorsements  on  the  notes  ;  this 

FBTBOTio      was  not  necessary.     See  the  case  of  QorUnC$  Ex*r.  vs.  Gfor- 
ton;  12  Louisiana  Reports^  476. 

S.  He  alleges  that  he  is  a  third  possessor;  this  appears  to  be 
a  strange  defence.  He  a  third  possessor,  when  he  was  the 
original  purchaser,  debtor  and  possessor,  and  by  the  sale  of 
his  partners  to  him,  bound  himself  to  pay  this  debt  to  Hyde, 
and  to  stand  in  the  place  of  the  firm,  and  whatever  doubt 
there  might  have  been  on  the  subject,  whether  Petrovic's 
title  related  back  to  the  original  purchase,  is  dispelled  by  thii 
agreement^  thereby  stipulating  that  his  title  should  relate  back 
to  the  original  purchase.  There  never  was  the  time  when 
Petrovic  lost  the  possession,  and  he  was  always  the  origin&l 
debtor.  The  reason  of  the  rule  allowing  time  to  the  third 
possessor,  and  demand  of  the  original  debtor  before  process, 
does  not  apply  to  him.  See  Code  of  Practice^  artieks  63,  68, 
69,  70,  71  ;  CivU  Codty  articles  3315,  3360,  3361  ;  1  Jlfarlm, 
JV.  S,ypage  384.  Time  is  to  be  given  to  the  third  possessor, 
because  he  may  give  up  the  property ;  a  demand  is  to  be 
made  of  the  original  debtor,  because  he  is  personally  bound 
for  the  debt;  but  when  possession  and  original  indebtedness 
are  united  in  the  same  person,  these  formalities  are  dispensed 
with. 

TayloTy  on  the  same  side,  submitted  a  written  argument 
an'd  explanation  of  the  case.  He  showed  that  Petrovic  be- 
came the  principal  debtor,  by  the  act  of  transfer  of  these 
slaves  from  his  co-partners,  and  contracted  to  pay  the  debt. 

Simon  J.y  delivered  the  opinion  of  the  court. 

The  record  shows  that  in  March,  1837,  plaintiff,  acting  ia 
the  name  of  the  ordinary  partnership  of  Petrovic  &  .Co., 
composed  of  himself,  J.  F.  Cortes,  and  J.  Laplace,  purchas- 
ed from  defendant,  Hyde,  ten  slaves,  for  the  sum  of  eleven 
thousand  dollars,  far  the  payiTient  of  which  no  particular 
time  is  specified  in  the  notarial  act  of  sale.  In  June,  follow- 
ing, Coriep,  one  of  the  partners,  executed,  in  the  name  of  the 
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Ann,  an  act  of  special  mortgage  in  favor  of  the  vendor,  Wnm«Difr« 
Hyde,  on  mne  of  the  slaves  sold,  to  secure  the  sum  of  nine    Q'^^'^f^^^' 
ihoosand  two  hundred  dollars,  for  which  Cortes  gave  a  pro-      pmonc 
missory  note,  signed  in  the  name  of  said  firm,  payable  six    ^nnwr  au 
months  after  date,  to  the  order  of  one  Gockerill,  who  was  to 
endorse  it,  together  with  two  other  persons  named  in  ihe  act. 
In  August,  ensuing,  an  act  of  partnership  was  passed  between 
plaintiff,  Cortes  and  Laplace,  in  which  the  slaves  bought  of 
Hyde  are  mentioned  as  belonging  to  the  firm  ;  said  partner- 
ship, to  have  effect  from  the  first  of  March,  preceding.     In 
April,  1838,  Cortes  and  Laplace,  sold  and  transferred  to  plain- 
tifl^  their  respective  title  and  interest  or  portion  to  the  property 
of  the  firm,  and  specially  to  the  mns  slaves  purchased  from 
Hyde ;  said  Fetrovic  **  binding  and  obligating  himself  to 
pay  and  satisfy  all  claims  against  the  late  partnership^  re- 
sulting from  the  said  purchase  from  Hyde,  assuming  the 
payment  of  said  claim,  and  putting  himself  in  the  place  and 
stead  of  his  co-partners  with  regard  to  the  same." 

In  June,  1838,  Hyde  obtained  an  order  of  seizure  and  sale 
of  the  nine  slaves  by  him  sold  to  the  firm,  predicating  his 
claim  against  Peirovic  alone,  on  the  above  mentioned  several 
acts,  and  particularly  on  the  ground  that  Fetrovic  had  as- 
sumed the  payment  of  the  amount  due  him  for  the  purchase 
of  the  slaves,  in  an  authentic  act,  and  had  thereby  become 
bis  sole  and  principal  debtor.  The  order  of  seizure  and  sale 
having  issued,  was  levied  on  the  nine  slaves  sold  and  trans- 
ferred to  the  plaintiff  by  his  co-partners ;  the  sale  thereof  was 
advertised,  and  afterwards  stayed  by  an  injunction,  which  is 
now  the  subject  matter  of  this  suit.  Defendant,  Hyde,  filed 
exceptions  to  the  plaintiff's  petition  in  injunction,  and  in  the 
meantime,  answered  to  the  merits  by  pleading  the  general 
issue,  and  prayed  that  said  injunction  be  dissolved,  and  for 
judgment  against  plaintiff  for  general  and  special  damages. 
The  District  Court  dissolved  the  injunction,  and  gave  judg- 
ment against  the  plaintiff  and  his  sureties,  for  two  hundred 
and  fifty  dollars,  special  damages,  and  one  thousand  dollars, 
being  ten  per  cent,  damages  on  the  judgment,  enjoined;  from 
which  judgment  plaintiff  appealed . 
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WutbrhDist.      Plaintiflfeeeks  to  maiotain  his  injunction  on  the  following 

Qcto^,i840,    grounds,  which  are  the  same  alleged  in  his  petition  : 

PKTBOTio        1st.  That  the  obligation  and  mortgage  contracted  by  Cortes, 

HTDisTAL.     ^'^  ^'^^  name  of  the  firm,  are  not  binding  on  plaintiff,  because 

it  was  contracted  without  the  consent  of  his  co-partners,  and 

the  partnership  was  not  benefited  by  the  transaction. 

2d.  That  the  transaction  between  Cortes  and  Hyde,  was 
not  ratified  by  the  other  partners. 

Sd.  That  the  note  signed  by  Cortes  is  in  the  shape  of  a 
commercial  note,  payable  to  the  order  of  a  third  person,  and 
the  transfer  of  it  by  endorsement  is  a  matter  en  pays^  and  is 
not  established  by  authentic  evidence. 

4lh.  That  plaintiff,  by  the  sale  of  Cortes  and  Laplace  to 
him,  became  the  third  possessor  of  two-thirds  of  the  property 
they  previously  owned  in  common,  and  defendant,Hyde,could 
not  apply  for  the  order  of  seizure  and  sale  complained  of 
without  having  previously  shown,  under  oath,  that  he  had 
complied  with  the  requisites  of  the  law  in  hypothecary  ac- 
tions. 

I.  When  the  plaintiff  made  the  purchase  from  Hyde,  in 
the  name  of  the  partnsrship,  he  had  no  special  authorization 

^  from  his  co-partners,  but  his  act  was  afterwards  ratified  by 

the  articles  of  partnership.     Cortes,  as  it  appears  from  the 

evidence,  a  short  time  after  the  purchase,   from  which  the 

vendor's  privilege  necessarily  resulted,  executed  a  contract  of 

pwtnenhipl'lihe  nnortgage  in  the  name  of  the  firm,  on  nine  of  the  slaves  origi- 

«et  of  one  part-  nally  sold  to  the  plaintiff,  to  secure  the  sum  of  nine  thousand 

ner  exeeotiDg  a  ''  ' 

morf|;«ge  and  two  hundred  dollars,  the  difference  being  a  deduction,  and 
of  the  paitn«^  this  may  be  fairly  presumed,  from  the  whole  amount  of  the 

daTes^whidThad  ^^^^  ®^'®»  ^^  ^^^  P"^®  ^^  value  of  the  tenth  slave,  which  was 
been  preTiousiy  perhaps  returned  to  the  vendor,  in  consequence  of  a  defect 
lad  andlinding*  mentioned  in  the  said  original  sale.  From  this  contract,  the 
benefirai?firm*  partnership  undoubtedly    benefited,    as  further    time   was 

granted  to  pay  the  amount  of  the  price,  and  as  the  partners, 
far  from  being  placed  in  a  worse  situation,  had  a  less  sum  to 
pay  than  the  amount  stipulated  in  the  first  contract. 

II.  From  the  act  of  partnership,  and  particularly  from  ,tbe 
sale  made  to  plaintiff  by  Cortes  and  Laplace,  it  appears  to  us 
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clear,  that  said  plaintiff  approved  and  ratified  ihe  transaction  WsstbmmDut. 
that  had  taken  place  between  Cortes  and  Hyde.     In  this  last    Oa*^*^^^* 
document,  the  slaves  stated  to  have  been  purchased  from      htbotic 
Hyde  are  mentioned  to  be  nine  in  number,  and  plaintiff  must     htskitix. 
undoubtedly  have  been  informed  then,  that  only  nine  slaves    Whereeertain 
belonged  to  the  firm,  as  a  consequence  of  the  transaction  to**^'  firm^ftil 
which  Cortes  had  undertaken  to  make  wiih  Hyde,  for  the  J^^j/^rf 
original  purchase  made  by  plaintiff  himself,  had  been  for  ten.  the  partncn  to 
He  accepted  the  sale  and  transfer  of  those  nine  slaves  with-  who      reeeivet 
out  objection,  and  nothing  shows  that  any  inquiry  was  ever  likS'to'^Mn^So 
made  by  plaintiff,  into  the  reason  why  the  tenth  slave  was  price,  it  is  a  rat- 

'  ifioaiioa  of  the 

not  also  transferred  to  him,  with  all  the  other  property  of  the  previoai   mon- 
firm.     We  consider  this  circumstance  of  the  purchase  of  nine  Sf* '•"es'Io^iic 
slaves  by  the  plaintiff,  as  being  those  coming  from  Hyde,  un-  ?*""? ^S^**?' '"** 
doubtedly  made  in  reference  to  the  act  of  mortgage  executed 
by  Cortes,  as  amounting  to  a  voluntary  approbation,  and  suf- 
ficient ratification  of  said  act. 

III.  The  note  was  not  endorsed  for  the  purpose  of  being 
transferred,  the  endorsers  had  nothing  to  transfer,  as  they 
were  only  to  be  considered  in  the  ligbt  of  sureties ;  12  JLoum- 
ana  Reports^  476 :     This  point  is  certainly  untenable. 

lY.  By  the  stipulations  contained  in  the  act  of  sale  from 
Cortes  and  Laplace  to  plaintiff,  he  assumed  to  pay  the  debt 
to  Hyde,   and  became  thereby  the  principal  debtor.     Such     Where apMi- 

*•       I     •  I  1*1         1  ^1  »««"  huyt  out  the 

Stipulations,  made  not  only  for  the  advantage  of  the  co-part-  property  of  the 
ners,  but  also  for  the  benefit  of  a  third  person,  are  binding  on  f^puUtol'^wUh 
the  obligor,  who,  in  this  case,  put  himself  so  entirely  in  the  *»»•  co»pertneri 
place  of  his  vendors  and  former  co-proprietors,  in  relation  to  mortgrnre  debt, 
the  debt  due  to  Hyde,  the  amount  of  which  he  must  have  '^l-^^^l 
ascertained  at  the  time,  that  the  latter  had  immediately  a  ««T<>  dircetiya- 

.  nintt   him    bj 

right  to  call  upon  him  for  said  debt.  1  JIfaWtn,  JV*.  S.y  384.  order  of  Kixnre 
Viewed  in  this  light,  we  cannot  consider  him  as  an  ordinary  principal  'debt- 
third  possessor,  but  surely  as  one  who  is  personally  liable  to  JJ[;;^{*®  ^'uKle 
pay  the  debt,  and  who,  therefore,  cannot  enjoy  the  privileges  and  not  entitled 
allowed  by  law  to  third  possessors  of  property  mortgaged,  o^aihir?pos^ 
namely,  the  right  of  relinquishment.  Lomsiana  Code,  artu  ^ut^^^Uni^ 
clet  3366  and  3368.  The  creditor  in  this  case,  in  sustaining  qmshment. 
his  action  of  mortgage,  based  it  principally  on  the  stipulations 
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Wnrimv  Dirr,  contained  in  the  last  act  of  sale,  and  thereby  accepted  them 
^^*^*^^»  '^^'    in  their  fullest  extent ;  he  had  a  right  to  do  so,  and  the  plain- 
iTKOKs       tiff  cannot  now  be  allowed  to  object  to  the  enforcement  of  the 
obligations  by  him  contracted  in  the  said  act. 

The  decision  of  these  points,  renders  it  unnecessary  to  ex- 
amine the  questions  relative  to  (he  validity  and  legality  of  the 
proceedings  had  in  obtaining  and  issuing  the  writ  of  injunc- 
tion ;  and  on  the  whole,  we  think  the  judge  aquOf  did  not  err 
in  dissolving  said  injunction,  and  in  decreeing  general  and 
special  damages  in  favor  of  the  defendant,  as  it  is  clear  thai 
the  writ  was  wrongfully  obtained  and  sued  out. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


STflO^TG  M.   RACHAL   ET  AL. 

ATfEkh  FBOM     THE    COURT    OF    THB    SIXTH  JUDICIAL   DimilCT,   FOR    TRS 
FARIBH   OF   NATCHITOCBKB,   THB   JUDOB   THBRBOF   FBB8IDINO. 

The  Act  of  Congress,  passed  29th  May,  1830,  gires  OTerj  settler  or  ocea- 
pant  of  the  public  land,  a  pre-emption  right  to  purchase  a  quarter  section 
at  the  minimam  price,  but  forbids  all  onigtmuniM  and  iranrfen  uf  meh 
right  of  pre-emption,  prior  to  issuing  of  patenti  therefor,  under  the  pen- 
altj  of  nullity. 

The  act  of  1832,  which  authorizes  persons  who  have  purchased  their  pre- 
emption rights  to  transfer  their  certificates  and  receipts  of  the  land  offi- 
cers, and  the  issuing  of  patents  to  the  assignees,  does  not  repeal  that  part 
of  the  act  of  May  29,  1830,  which  declares  all  tram/en  of  the  rigkt  of 
pre-emption  null  and  void. 

8o,the  sale  and  mortgage  of  a  pre<«mption  right  to  a  quarter  section  of  land, 
before  a  receipt  and  certificate  is  obtained  from  the  land  officers,  under 
the  act  of  congress  of  the  28th  May,  1830,  is  null  and  void. 

This  suit  commenced  by  injunction.  The  plaintiff  and 
defendants,  A.  &  I.  Rachal,  entered  info  a  written  contra.ct 
by  notarial  act,  the  16ih  February,  1836,  in  which  the  Rachals 
sell  to  the  former  their  pre^mplum  rigkt  to  one  hundred  and 
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sixty  acres  of  land,  in  the  parish  of  Natchitoches,  for  the  sum  WimmvDirr. 
erf  five  thousand  three  hundred  dollars,  payable  in  twoinstal-    ^^^^^^'  '*^^' 
raents,  for  which  Strong  gave  his  two  promissory  notes,  with        stbom 
a  surety.     The  first  for  one  thousand  five  hundred  dollars,  bacbal  ital. 
payable  the  SOth   March,  1836,  and  another  for  three  thou- 
sand eight  hundred  dollars,  paj'able  the  20th  day  of  March, 
1837 ;  the  vendors  retaining  a  mortgage  on  the  land  until 
complete  payment. 

lo  the  act  of  sale,  the  Rachals  bind  themselves  to  pro- 
cure a  complete  and  unincumbered  title  from  the  government 
of  the  United  States  to  said  land,  and  there  is  no  time  men- 
tioned in  the  act,  within  which  this  is  to  be  done.  There  is 
further  stipulation  or  condition  in  said  act,  that  in  case  the 
Rachals  should  fail  to  procure  a  title  to  more  than  eighty 
acres  of  this  tract  of  land,  that  then  they  are  to  receive  only 
two  thousand  six  hundred  and  fifty  dollars  ;  and  in  case  they 
are  unable  to  make  title  to  any  part  thereof,  the  said  Strong 
shall  recover  back  all  that  he  may  have  paid.  In  order  to 
secure  the  performance  of  this  contract  on  the  part  of  the 
vendors,  they  bind  themselves  to  enter  into  a  bond  with  good 
and  suflScient  security  lo  this  efiect. 

When  the  second  note  of  Strong  became  due,  he  declined 
or  failed  to  pay  it.  On  the  16ih  January,  1838,  the  Rachals 
obtained  an  order  of  seizure  and  sale  against  the  land,  on  their 
nuNlgage,  for  the  payment  of  the  note.  Strong  procured  an 
injaoction  against  the  sheriff  alone,  who  was  proceeding  with 
the  sale. 

The  Rachals,  by  counsel,  came  into  court  and  moved  that 
the  injunction  be  dissolved,  on  the  following  grounds,  viz  : 

1.  Because  the  real  persons  in  interest  were  not  made  par- 
lies, but  only  the  sheriflT. 

8.  That  the  injunction  was  wrongfully  sued  out;  the 
vendors  having  given  an  indemnity  bond  to  Strong,  to  secure 
bim,  should  the  title  not  be  made  as  stipulated  in  the  act 
of  sale.  They  pray  for  the  dissolution  of  the  injunction, 
with  damages,  &c. 

There  was  no  evidence  that  the  indemnity  bond  had  been 
executed. 
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8S4  CA8ES  IN  THE  SUPREME  COURT 

Wmtbu  DiiT.  The  district  judge  rendered  judgment  di«8ol?ing  the  io- 
Ocfo^f^^*^'  junction  as  ioon  as  the  Rachals  should  execute  an  indemnity 
bond,  in  the  penalty  of  six  thousand  dollars,  to  secure  Strong 
against  the  payment  of  five  thousand  three  hundred  doUa/s, 
in  the  event  of  their  failure  to  procure  title  from  the  United 
States  for  any  part  of  said  land,  with  a  condition  to  refund 
half  the  original  price,  in  case  they  were  only  able  to  make 
title  to  eighty  acres.  That  as  soon  as  the  bond  is  filed,  the 
Rachals  are  entitled  to  proceed  with  their  seizure  and  sale. 
From  this  judgment,  the  plaintiff  appealed. 

MorUj  for  the  plaintiff. 

Sherburne^  tot  the  defendant. 

Oarlandf  jr.,  delivered  the  opinion  of  the  court. 

This  is  an  injunction  to  arrest  the  execution  of  an  order  of 

seizure  and  sale,  obtained  by  the  RachaU,  to  have  seized  and 

sold  a  tract  of  land  which,  they  allege,  they  sold  to  Strong, 

on  which  a  mortgage  was  retained.     The  plaintiff  in  this  suit 

says,  A.  &  I.  Rachal  engaged  to  make  him  a  complete  title 

to  the  land,  which  they  have  not  done.     That  they  have  no 

title  to  it,  and  the  interest  they  may  have  or  had  is  such  a 

The  set  or  eon-  one  as  is  not  subject  to  mortgage,  and   they  cannot  sell  it 

Sdi  May,  1830,  Under  an  order  of  seizure.     The  evidence  shows  the  land  be* 

5er '  ©r'^occa-  '^"^8®  ^^  ^^^  United  States.     The  Rachals  say  they  are  en* 

peot  of  the  pub-  tilled  to  purchase  it  under  the  pre-emption  law,  passed  by 

eropaoD*  rigih^  Congress  on  the  29th  May,  1830,  and  the  act  supplemental 

q^itcr'^^SioS  ry  thereto  approved  July  14,  1882.     The  first  authorized 

•t  the  minimum  every  settler  or  occupant  of  the  public  land,  to  purchase,  at 

Udt  all  aisign-  the  minimum   price,  a  quantity  not  exceeding  one  quarter 

menu  end  iniM^  soction,  in  which  act  is  a  clause,  forbidding  all  assignments 

right  of    pre-  ^j^^  transfers  of  the  right  of  pre-emption,  prior  to  the  issuing 

to  inuii4^  ofpa-  of  patents,  under  the  penalty  of  nullity.    The  Rachals  have 

under  the  penal-  never  made  any  effort,  so  far  as  the  record  states  the  facts,  to 

^of  Duiiitj.      establish  their  right  of  pre-emption,  nor  have  they  ever  paid 

any  thing  for  the  land,  or  offered  to  do  so,  but  they  say  their 
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■TIlOV* 


privilege  still  exiats  under    the  supplementary    law,    and  WmnnmmOvr. 
the  land  is  not  yet  sunreyed  or  liable    to  entry.     It  may  ^^"^wviMo 
be  true  their  right  to  purchase  still  exists,  but  a  sale  of  it 
is  expressly  declared  Id  be  null  and  void,  by  the  same  law 
that  confers  iL     See  section  3  of  the  Pre-emption  Act  of  May 
tO,18SO. 

The  couasel  for  the  Rachals  contends,  that  the  clause  of 
nalliiy  in  the  act  of  May  29, 1830,  is  repealed  by  the  supple-  n^eMtorisst, 
mentary  acH  approved  January  23,  1832,  which  authorizes  ize«i>enoiitviio 
aU  persons  who  have  purchased  \inder  the  first  law,  to  assign  {^J-^  ^^!^^ 
Mid  transfer  their  certificates  and  receipts  from  the  land  offi-  ^io"  nghu,  to 

J...  *..-.i  *.i  trsntfer       their 

ceis,  and  the  Msomg  of  patents  m  the  name  of  the  assignees,  eenifieatet  tod 
This  act  does  not,  in  our  opinion,  repeal  that  part  of  the  pre-  ITI^'Sffie^Mnd 
vious  one,  which  declares  all  "  transfers  of  the  right  of  pre-  **>«   iwuing  of 

•      «        II        J       •  •  •         .       L       .  ^  psteott     to  the 

emption"  null  and  void,  previous  to  the  issuance  of  patents,  tMigDees,  does 
iNit  only  modifies  it,  and  says  those  who  have  purchased,  may  m!i^?the  Jt^f 
seH  and  transfer  the  evidence  of  their  titlesi,  but  it  does  not  ^^^^^\  \^^* 
fellow,  that  those  who  have  not  purchased,  are  released  from  sii  tratufsn  of 
the  disability  imposed  by  the  same  law  that  grants  the  privi-  ^i^ilf^nnuUMd 
lege.  The  right  of  the  Rachals,  not  being  one  to  an  im-  ^^'^* 
moveable  that  could  be  alienated,  is  not  susceptible  of  being  inortgage''°*of 
mortgaged  :  Lottinana  Code^  art.  3256.  It,  therefore,  follows,  •.  pre-emptioa 
that  no  order  of  seizure  could  issue  on  the  act  of  sale  from  the  icr  •cetion  of 
Rachals  tofheplaintifr,  to  sell  land,  the  title  to  which  is  yet  l^l^fptudlei^ 
tn  the  United  States,  and  only  liable  to  be  divested  on  condi-  ed  ft^ro'heiai!d 
tions  which  are  mutual,  and  which  either  party  may  neglect  offioert,    under 

^        ^        ^  r  "the  act  of  eon- 

or  refuse  to  perform.  „„  of  the  ssth 

MsT,    1890,    It 
null  and  Yoid. 

b  ifl^  therefore,  ordered,  adjudged  and  decreed,  that  the 
jvdgment  of  the  District  Court  be  annulled  and  reversed  ; 
thai  the  injunction  issued  in  this  case  be  made  perpetual,  and 
Atbanas  e^d  Isaac  Rachal  pay  the  costs  in  both  Courts. 


2S6  CASES  IN  THE  SUPREME  COURT 


Oc«oAer,  1840.  UNION   BANK  V9.   WILLIAMS   ET   AL* 


union  BAKK 


16L  236 
49  1058 


V*  APPEAL   r&OM   TBI   COUBT  OF    TBI    tlXTB    DIBTEICT,  POE  TBI   PAEISB  OF 

WnUAXS  BT  A&. 

NATCBIT0CBB8,  TBI   JUDGE   OF  TBI  ■BTBNTB   PBBB1DINO. 


A  ttatement  of  facte  most  be  procured  by  the  pvty  intending  to  appetl, 
and  it  is  sufBcient  if  it  be  made  oat  at  any  time  befbrOf  or  on  granting  the 
appeal. 

Where  the  judge,  in  his  statement  of  Ihots,  certifies  *^  that  the  protest  was 
proved  to  hare  been  regularly  made«  and  the  noHea  given  meeerdinglif^ 
it  was  held  inttijfieieni  proof  of  neiiee  to  the  endorsers ;  and  the  court  not 
not  being  able  to  ascertain  whether  they  were  properly  giTenr  or  to 
examine  the  case  on  its  merits,  the  appeal  was  dismissed. 

This  is  an  action  against  the  endorsers  of  a  promissory 
note  of  two  thousand  four  hundred  dollars,  signed  by  Moore 
&  Henderson,  payable  twelve  months  afterdate,  to  the  order  of 
Martin,  Mears  &  Co.,  and  of  which  the  branch  of  the  Union 
Bank,  at  Natchitoches,  alleges  it  is  the  holder ;  that  the  said 
note  was  duly  presented  for  payment,  protested  for  non-pay- 
ment, and  due  and  legal  notice  thereof  given  to  the  endor- 
sers. 

The  defendants  severed  in  their  answers,  and  pleaded  (he 
general  issue.  Williams  &  Cockerell,  two  of  (he  endorsers^ 
averred,  that  they  were  discharged  from  any  liability  they 
might  have  been  under,  by  (he  endorsement  and  delivery  of 
said  note  to  Martin,  Mears  &  Co.,  the  payees  and  first  en- 
dorsers. 

There  was  judgment  for  the  defendants,  rendered  the  tOth 
April,  1839.  On  the  ISih  March,  1840,  the  judge  was 
applied  to  for  a  statement  of  facts,  who  made  it,  and  states^ 
that  the  protest  and  notices  were  properly  made  and  given ; 
that  it  was  proved,  the  note  sued  on  was  made  and  given  to 
Martin,  Mears  &  Co.,  who  transferred  it,  by  a  blank  endorse- 
ment, to  the  defendant  Williams,  who  endorsed  it  to  Heard  &, 
Jones,  who  endorsed  it  to  Cockerell,  who  endorsed  it  back 
again  to  Martin,  Mears  &,  Co. 

The  plaintiffs  brought  up  the  appeal. 
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Sherburne^  Dunbar  and  Hyams,  for  the  defendants  and  Wian«iiDi8T. 
appelieesy  moved  to  dismiss  the  appeal,  on  (he  ground  that    (kiober,iMO.^ 
the  statement  of  facts  was  insuflBcient  to  examine  the  case  on    jj^wn  bavk 
its  merits.    The  statement  was  made  too  late.    S  Lowtiana  ^„„^^:^ ., 
ReporU^  294 ;  5  /dein.,  321. 

Anenl,  contra,  insisted  on  a  trial  of  the  merits. 

JHorftn,  /.,  delivered  the  opinion  of  the  court. 

The  dismissal  of  this  appeal  is  asked  on  the  following 
grounds. 

1.  That  the  statement  of  facts  was  not  made  until  ten 
months  after  the  judgment  was  rendered. 

2.  The  judge  has  not  given  the  evidence,  but  his  conclu- 
sions therefrom. 

I.  The  Code  of  Practice  has  not  fixed  any  period  within  a  itatemeiitof 
which  the  statement  of  facts  must  be  made  :  It  requires  only  faeu  matt  be 
that  it  be  procured  by  the  party  hUending  to  appeal,  that  is  to  ^^1^  ha^dul 
say,  before  the  appeal  be  granted.  In  this  case,  the  state-  SUflSenrif  k 
ment  of  facts,  and  the  order  granting  the  appeal,  were  dated  be  made  oot  at 
on  the  same  day.  The  statement  was,  therefore,  made  in  or^oo^gruuing 
due  time.  thetpped. 

IL  The  judge  states  *'  that  the  protest  was  proved  to  have 
been  regularly  made,  and  the  notices  given  accordingly." 
As  to  the  protest,  we  might  test  its  regularity,  because  it  is 
transcribed  in  the  record.  But  in  regard  to  the  notices,  they 
not  being  in  the  record,  and  the  failure  of  the  judge  to  inform 
us  at  what  time,  by  whom,  and  to  whom,  or  in  what  manner 
they  were  given,  we  connot  ascertain  whether  they  were 
properly  given. 

As  this  statement  does  not  enable  us  to  examine  the  case 
on  its  merits,  we  are  constrained  to  dismiss  the  appeal. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed,  with 
costs. 


tM  CASES  IN  IHB  SUPREME  COURT 

Wnmui  Divr 

'  iRowif  M.  ovmnihg's  cvbateix  et  al.* 

MOWV 


mmniHH^M     AmiL  neoM  tbk  covKTor  m  sxztr  DimiOT,  twi  tbb  rAMsa  or 

CVKATBIXXTAl.  EAPIPli,  THB  JUDOS  TBBBBOr  PBBtI»M«r 


A  rait  on  the  bond  of  a  ciirmtiix«  agminat  liar  aniatiaa^  to  nndar 
mnuUfy  liable,  and  recorer  agaiiuit  them  indrndaally,  moat  be  inatitoted  in 
the  ooorte  of  oidiaary  juriadictioB* 

This  is  an  action  on  the  bond  of  a  curatriz,  against  bar 
and  her  sureties,  to  render  them  personally  liable  for  plain- 
tiff's demand.     He  alleges^  tbal  the  widow  of  the  late  WiU 
liam  Ounningy  was  appointed  ciKatrix  of  his  successioB  in 
January,  1834,  and  gave  bond  with  William  R.  Leckie  and 
P.  Barry,  as  security,  conditioned,  (hat  she  would  well  and 
truly  execute  the  duties  of  curatrix,  according  to  law  ;  that 
she  has  received  the  funds  and  effects  of  said  succession,  and 
converted  them  to  her  own  use,  and  failed  to  use  proper  dili- 
gence in  collecting  other  and  many  claims  due  to  said  suc- 
cession.    That  he  paid  as  the  surety  of  William  Gunnings 
in  his  lifetime,  the  sum  of  one  thousand  six  hundred  and  fifty- 
seven  dollars  eighty-three  cents,  being  the  amount  of  a  note 
given  by  him  to  Morgan  &  Brothers,  with  ten  per  cent,  in- 
terest per  annum  from  maturity,  and  for  which  he  has  judg- 
ment in  the  sum  of  two  thousand  six  hundred  and  sixty-seven 
dollars,  interest  and  costs.     That  this  sum  has  been  admitted 
by  the  curatrix  as  due  to  him,  and  placed  on  the  tableau  filed 
by  her,  but  has  never  been  paid ;  wherefore,  he  prays  judg- 
ment against  her  and  her  sureties,  on  the  bond  in  soUdo,  and 
personally. 

The  defendants  excepted  to  the  jurisdiction  of  the  District 
Court,  and  averred,  that  the  Court  of  Probates  had  excliisive 
jurisdiction  of  this  case. 

There  was  judgment  sustaining  this  exception,  and  the 
plaintiff  appealed. 


*  BuOardJ,^  did  not  Nt  in  thiieaie,  haWDg  loma  intereit  id  the  auit. 
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Dunbar  aod  Hyamsj  for  the  plaiirtiff  and  appellant,  urged  Wnrtrnv  Dmr. 
ibe  reversal  of  the  judgment.     The  exception  wat  errone-  October,  1840. 
ously  sustained.     Suits  on  the  bonds  of  curators  and  others,        ^^^^^ 
must  be  brought  in  the  court  of  general  jurisdiction.     It  is  «»•   . 

not  a  suit  or  demand  against  an  estate,  but  an  action  to  ran-  cvBAnixniL. 
der  the  curatrix  liable  with  her  sureties,  for  the  amount  of  the 
plaintifT's  claim  on  account  of  mal-administration. 

BrmU^  contra,  insisted  this  was  a  claim  against  the  estate 
of  Gunning,  and  must  be  produced  in  the  Court  of  Probates. 
This  court  has  exclusive  Jurisdiction  over  all  money  demands 
against  an  estate  administered   by  curators,  &c.     Code  of 
924 ;  JV*o.  9,  997;  2  Louiriana  ReparU,  184. 


Martin  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  in  the  District  Court,  against  a 
Goratrix  and  her  sureties,  on  her  bond,  to  recover  a  sum  of 
noaey^  for  which  the  piainttff  allegee  he  has  been  placed  by 
her  on  the  tableau  of  distribution  homologated  by  the  Court 
of  Probates,  on  a  charge  of  mal-administration  of  the  estate, 
and  the  conversion  of  its  funds  to  her  own  use. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court, 
averring,  that  the  cognizance  of  a  case  like  the  present,  is 
exclusively  vested  in  the  Court  of  Probates ;  Code  of  Practice^ 
997.  By  this  article,  it  is  provided,  that  ^'Courts  of  Probate, 
wbo  have  appointed  curators,  or  other  persons  administering 
successions,  aUme  have  the  power  of  compelling  them  to 
account  and  pay  over  what  they  may  be  found  to  owe.** 

The  plaintiff  does  not  seek  to  compel  the  curatrix  to  pay  ^  ^.^  ^  ^^^^ 
him  any  part  of  the  estate  in  her  hands,  but  to  recover  from  bond  of  a  eon- 
bor,  de  binds  propriUf  a  sum  of  money,  which  he  alleges  she  sarettet'to  ren- 
basbeen  ordered  to  pay  him,  and  which  she  has  failed  to  pay,  ^^  lulbie^Tnd 
whereby  he  has  the  present  action  on  her  bond,  against  her  to  reeoyer 
and  her  sureties,  in  consequence  of  her  mal-administration  drfidoftiiy,  most 
and  the  conversion  of  the  funds  to  her  own  use.  We  have  ^A'tof  oi^di^ 
often  held,  that  suits  like  the  present  must  be  brought  in  the  ryjoriidMoD. 
courts  ol  ordinary  jurisdiction. 


S40  CASES  IN  THE  SUPREME  COURT 

Wwmnm  Dm.      The  excepiiou  to  the  juriadiciion  of  the  Diatrici  Court,  was 
Odobert  1840.  therefore,  improperly  susf ained. 


HOOD 

Vff. 

M^GOEXIiB. 


Il  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgmeut  of  the  District  Court  be  annulled,  avoided  and  re- 
versed ;  the  exception  to  the  jurisdiction  of  the  court  overruled^ 
and  the  case  remanded  for  further  proceedings  according  to 
law  ;  the  defendants  and  appellees  paying  the  costs  of  the 
appeal. 


HOOD  V8.    MtCORKLE. 

AFPIAL   F&OM  TBB    OOU&T  OF    TBI   NINTH   DIflT&ICT,   FOft    THB    FAKIflB  OF 

OARSOLL,  JUDOB   DAYIB  FRBSIDINa. 

Where  a  caoM  has  been  a  second  time  submitted  to  a  jury,  and  the  verdict 
does  not  appear  manifestlj  erroneous,  it  will  not  be  disturbed. 

This  is  an  action  against  the  defendant,  for  killing  the 
plaintiff's  slave  Henry,  and  to  recover  his  value,  estimated 
at  seventeen  hundred  dollars. 

This  case  was  before  the  court  at  a  former  term,  and  re- 
manded for  a  new  trial :     See  12  Louisiana  Reports^  573. 

On  the  return  of  the  cause,  it  was  again  tried  by  a  jury. 
The  evidence  on  the  first  trial  was  again  read. 

W.  Sutton,  sworn,  says  he  saw  the  boy,  Henry,  in  the 
field  with  M^Corkle's  hands  with  a  butcher  knife.  Be- 
lieves there  was  a  quarrel  between  the  boy,  Henry,  and  some 
of  M*Corkle's  hands.  M^Corkle  was  sent  for  in  a  liurry  from 
the  house.  He  came  and  told  the  negro  (who  was  making 
off)  to  stop.  The  negro  started  to  run,  and  about  the  time 
he  reached  the  fence,  he  shot  him ;  heard  something  said, 
but  does  not  know  what  passed  between  the  boy,  Henry,  and 
M'Corkle  :  Says  the  gun  was  loaded  with  small  shot ;  he 
(witness)  loaded  the  gun,  and  was  forty  or  fifty  yards  from 


m'cokku. 
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M'Corkle  when  he  shot  the  negro.    The  cotton  in  the  field  WunrnvDiflT. 
was  about  as  high  as  his  head,  and  was  open ;  I  he  negro  was  Qf/o^g^  1840. 
about  twenty  yards  distant  from  M'Corkle,  and  he  does  not         hood 
know  whether  he  was  on  the  fence  or  in  the  field,  when  shot. 
He  says  he  saw  him  when  he  died.     He  did  not  go  with 
M^Corkle  in  the  field,  but  went  directly  after  him.     He  saw 
the  negro  running  up  to  the  fence  ;  M'Corkle  telling  him  to 
atop.     The  negro  had  the   butcher  knife  in  his  hand,  when 
shot. 

It  appeared,  also,  in  evidence,  that  M'Corkle  was  overseer 
for  Chambliss,  on  whose  plantation  the  negro  was  killed. 
That  the  negro  had  left  the  plaintiff's  plantation  after  twelve 
o'clock,  when  he  had  come  in  and  weighed  his  cotton.  Only 
a  lane  separated  the  two  plantations.  The  negro  had  run 
away  once  before.  He  was  found  quarrelling  with  Cham- 
bliss'  slaves,  and  brandishing  a  butcher  knife. 

Upon  the  whole  evidence,  the  jury  returned  a  verdict  for 
the  defendant.  From  judgment  rendered  thereon,  the  plain- 
tiff appealed. 

•Af^Gfiitreand  Selbj/y  for  the  plaintiff: 

This  is  an  action  by  the  owner  of  a  slave,  to  recover  the 
value  thereof,  the  slave  having  been  killed  by  the  defendant, 
without  any  legal  cause.  Such  killing  could  only  be  justi- 
fied under  particular  circumstances,  to  be  found  in  1  JHareav?s 
Digest^page  108,  section  32,  and  page  ^09^  section  S5  ;  and 
there  is  no  evidence  on  record,  to  show  that  the  defendant 
had  brought  himself  within  the  provisions  of  those  statutes. 

DownSf  for  the  defendant,  submitted  the  case  after  a  few 
explanatory  remarks,  relying  on  the  evidence  supporting  the 
verdict  of  the  jury. 

Stmon,  /.,  delivered  the  opinion  of  the  court. 

This  case  was  once  before  this  court,  and  was  remanded 
for  a  new  trial :  12  Lotdsiana  Reports^  page  673.  On  the 
second  trial  before  the  District  Court,  additional  evidence  was 
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HrxsTMir  Dirr.  adduced  by  the  partied,  and  after  a  new  investigation  of  all 

October,  1840.  the  facts  and  circumstances  relative  to  (he  killing  of  (he  plain- 

BooYFR   TTTOR  ^''^^  slftvc,  bj  (he  defendant,   the  jury  came  again   to  the 

fc«-  same  conclusion,  and  found  a  verdict  in  favor  of  the  defend- 

oukiscocK.     ant;  and  after  an  unsuccessful  attempt  to  obtain  a  new  (riaf, 

(be  plain(iflrappealed. 

We  have  carefully  examined  the  evidence  found  in  (be  re- 
cord, and  we  are  not  ready  to  say,  that  the  verdict  of  the  jury 
is  so  manifesdy  erroneous,  that  it  should  not  have  our  sanc- 
tion ;  and  we  think  the  district  judge  did  not  err,  in  over- 
ruling the  motion  for  a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  (he  District  Court  be  affirmed,  with  costs. 


HOOVER,    TUTOR,   kC.  P8.  GLASSCOCK. 

APPBAL   PEOM   THB   COURT   OF    THK   NIMTH   DIITRIOT,   POR   THB   PAEUII   OV 

CONCORDIA,   JUDGE   DAT18    PRKIIDIKO. 

Where  Uie  endorser  of  a  note,  executed  a  mortgage,  and  employed  each 
terms  in  the  act  of  mortgage  as  fthow  that  he  intended  absolutely  to  se- 
cure the  payment  of  the  debt,  he  will  be  liable,  without  any  of  the  neoeE- 
sary  steps  to  fix  his  responsibility  as  endorser. 

^  This  suit  was  originally  instituted  against  (he  makers  and 
endorser  of  a  promissory  noie  secured  by  mortgage.  The 
mor(gage  appears  to  have  been  executed  alone  by  the  endor- 
ser, Glasscock.  The  plaintiff  alleges  that  the  note  remains 
unpaid,  and  he  prays  judgment  with  mortgage,  and  thai 
the  mortgaged  properly  be  sold  lo  satisfy  his  judgment. 

The  defendant,  Glasscock,  admitted  bis  eDdorsement,  but 
denied  every  other  allegation  in  the  petition. 
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The  other  defeDdants  pleaded  a  general  denial,  and  averred  Weotebh  Diit. 
they  had  not  been  served  with  duly  autbeniicated  copies  of  Qg^o^^^i  ^840. 
proces$>y  &c.  hoovbr,  tvtok 

The  morigBge  is  in  the  usual  form.     Glasscock  says  that  ^ 

he  has  transferred  said  noie  to   I  he  plaintiff  as  tutor,  and      ^labkock. 
to  secure  the  punctual  payment,  he  mortgages  and  hypothe- 
cates the  property  named  in  the  net  of  mortgage. 

There  was  judgment  against  Glasscock,  the  endorser,  for 
the  sum  claimed,  and  that  the  mortgaged  property  be  seized 
and  sold  to  pay  the  judgment,  and  he  appealed. 

Ogden  and  Poindexter^  for  the  plaintiflT,  urged  the  aiffirmance 
of  judgment.  The  act  of  mortgage  clearly  bound  the  defend- 
ant, absolutely,  to  pay  the  debt.  It  takes  the  ca«eo«<  of  the 
raercantile  law. 

Stacy^  for  defendant  and  appellant,  insisted  that  the  note 
was  in  negotiable  or  mercantile  form,  payable  to  the  order  of 
and  endorsed  by  the  defendant.  Has  he  ever  assumed  any 
other  capacity  or  obligation  1  The  execution  of  the  mort-  ^ 
gage  was  a  voluntary  act  on  the  part  of  Glasscock.  It  does 
not  seem  to  have  been  exacted  by  the  plaintiff.  The  allega- 
tions of  the  petition  are  that  defendant  is  liable,  because  he 
endorsed  the  note,  and  because  he  gave  a  mortgage  to  secure 
payment. 

2.  The  mortgage  is  an  accessory  to  a  principal  obligation ; 
and  at  the  time  of  executing  it,  the  obligation  of  Glasscock, 
on  the  notp,  was  simply  that  of  endorser.  Did  he  change 
that  in  the  act,  or  contract  an  absolute  obligation  to 
pay  the  note?  The  language  used  by  him  is,  ^^u^Aer^ot 
certain  persons  had  executed  the  note  payable  to  his 
order,  and  whereas  he  had  endorsed  said  note,  &c.," 
showing  thai  he  appeared  before  the  notary,  acted  and 
bound  himself  as  endorser  only,  by  an  accessory  obligation:  no 
princq>cd  debt  was  contracted  in  the  act,  but  the  execution  of 
his  original  contract  secured.  Suppose  the  mortgage  had 
been  passed  at  the  date  of  the  note  ?  See  12  Lotdsiana  Re- 
parUy  386. 


6LAUCOCK. 
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WiAkkh  Disr.      3.  The  rules  for  the  iDterprelalion  of  agreemeiilK,  show  ibat 
Odobtr,  1840.    Qlasscock  Only  bound  himself  as  endorser.     Louitiana  Code, 
'  1947,  1950,  1943,  1944. 

ROOYXR,    TUTOR  7  J  7  i   .  i^  j 

iko.  4.  The  plainiiff  has  interpreted  ihe  conlract  himseify  and 

sought  to  hold  the  defendant  liable,  as  endorser.  Idem.y  1951; 
6  Louisiana  Reports,  745 ;  9  Idem.,  835. 

Morpkkfy  /.,  delivered  the  opinion  of  the  court. 

The  petition  sets  forth  that  Benjamin  F.  Glasscock,  ha v- 
ing  made  over  and  transferred  to  the  plaintiff,  in  his  capacity 
of  tutor  of  certain  minors,  a  note  of  hand  drawn  to  his  order, 
the  said  Benjamin  F.  Glasscock,  in  order  more  eflTectually 
to  secure  the  full  and  punctual  payment  of  said  note  at  its 
maturity,  executed  a  mortgage  for  its  amount  on  certain 
slaves,  in  favor  of  the  plaintiff  in  his  said  capacity  ;  thai 
when  due  the  note  was  presented  for  payment  to  the  draw- 
ers and  the  said  transferor  and  mortgagor,  who  refused  to 
pay  it.  The  petition  concludes  with  a  prayer  for  judgment, 
and  for  the  seizure  and  sale  of  the  property  mortgaged  (o 
satisfy  the  same.  The  defendant  pleaded  the  general  issue. 
There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

It  is  contended,  on  the  part  of  the  appellant,  that  his  prin- 
cipal obligation  resulted  from  his  endorsement  on  the  note 
in  suit ;  that  having  been  released  and  discharged  therefrom 
by  the  laches  of  the  plaintiff,  who  gave  him  no  notice  of  pro- 
test, the  mortgage,  which  was  only  an  accessory,  must  be  with- 
out effect ;  that  he  contracted  no  absolute  obligation  to  pay 
the  note,  and  that  the  mortgage  was  intended  only  to  secure 
his  endorsement  pn  it,  in  case  he  became  liable. 

This  case  must  turn  upon  a  proper  construction  of  the 
deed  of  mortgage  executed  by  B.  F.  Glasscock ;  for  it  is 
clear  that  under  the  rules  of  the  commercial  law  he  cannol 
be  made  liable  ;  the  necessary  steps,  to  fix  his  responsibility 
as  endorser,  not  having  been  taken.  Upon  an  attentive  ex- 
amination of  this  instrument,  we  have  come  to  the  conclu- 
sion, that  the  terms  used  in  it  clearly  indicate  that 
Glasscock  intended,    absolutely,  to  secure  the  payment  of 
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this  debt,  and  that  the  mention  made  of  his  endorsement  Wmtiiiv  Dm*, 
was  to  show  the  transfer  of  the  note  to  the  plaintiff.  Oe/o6€r,  1840. 
The  latter,  who  as  tutor  of  minors  was  bound  by  law  to  in-     ,^.„t  ._^°* 

'  ^  uorrr  Be  vtum 

vest  their  funds  only  on  mortgage,  probably  required  of  de- 
fendant this  kind  of  security.  Had  the  defendant  intended  „,^ 
to  give  this  mortgage  only  to  secure  his  conditional  obliga-  dorterof  aoote, 
tioD  as  endorser,  he  ought  clearly  to  have  so  e^cpressed  it.  ^!^"  and^enil 
Whatever  may  have  been  his  intention,  the  deed  must  speak  P*<>y«*.    .  •»«•» 

^  »  r  terms  in  th«  aet 

for  itself,  and  the  words  used  by  the  defendant  clearly  con- of  mortgage  m 
vey  the  idea  that  he  absolutely  undertook  to  pay  the  debt,  tended  abMiute^ 
and  that  the  mortgage  was  given  to  secure  its  punctual  dis-  lj|y^^*"Jf  Jj* 
charge.     Verba  fortius  accipiuntur ,  contra  proferentem.  <]cbt,  he  via  be 

It  is,  therefore,  ordered,  that  the  judgment  under  review  be  mrj  steps  to  fix 
afl&rmed,  with  costs.  tjMenSSncr! " 


LOTT  k  IVES   V8.    PARHAM. 

AWTRAJs  FROM  TBS  OOUIIT  OF  TBI   8IZTB  DIBTKICT,  FOR  TBB  PARI8B  OF   RA- 
PIDR8,  JUDGR   KINO   OF  TBB   FIFTB  D18TRI0T  PRESIDING. 

Where  a  note  was  given  by  one  partner  for  an  ordinary  partnership  debt,  in 
the  name  of  the  firm,  and  it  is  shown  the  defendant  purchased  out  bis  co- 
pRrtner8,and  agreed  to  pay  all  the  plantation  debts,  he  cannot  resist  pay- 
ment, on  the  ground  that  one  partner  had  no  authority  to  subscribe  the 
note  saed  on,  in  the  name  of  the  firm. 

This  is  an  action  on  a  promissory  note,  signed  ^Hves, 
Henry  &  Parham,  by  J.  C.  Henry,"  for  two  hundred  and  fifty 
dollars,  and  also,  an  account  annexed,  against  Parham,  for 
sixty  dollars  and  fifty  cents. 

The  defendant  denied  his  liability  to  pay  the  note,  aver- 
ring, that  Henry  had  no  authority  to  sign  his  name,  and  also 
denies,  that  this  debt  is  included  in  an  agreement  he  came 
under  to  pay  the  plantation  debts. 
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WwrsmDitr.  I^  uppeauB  that  Ives,  Henry  &  Parham,  had  formed  a  part- 
Ocf«A<r,  1840.  nership,  to  carry  od  and  conduct  a  cotton  plantation,  and  in 
MTT  k  iv"  ^^^  course  of  their  business,  the  note  sued  on  was  given,  and 
the  account  raised  with  Loit  and  Ives,  the  present  plainiiflb. 
After  this,  Ives  &  Henry  sold  out  by  public  net,  all  their  in- 
iere«t  in  the  plantation  to  Parhara  and  wife,  who  agreed  in 
the  act,  to  ^^pay  oZZ  the  plaaUation  debts.**  The  claim  of  the 
(dainiiffs  was  shown  to  be  a  debt  of  this  class. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
a|>pealed. 

Ogdetif  for  tiie  plaioliffe  anc^appellees. 

Brent,  for  the  defendant. 

fMarpky  J.,  delivered  the  opinion  of  the  court. 

The  pluintiflfs  claim  on  a  note  and  open  account,  which 
were  due  by  Ives,  Henry  &  Parham,  as  joint  owners  of  a 
plantation,  but  the  payment  of  which  was  assumed  by  the 
latier,  in  a  sale  made  to  him  by  his  partners  of  ihe  property 
held  in  common.  The  defendant  denies  his  liabiliiy  for  the 
note  sued  on,  averring,  that  he  never  authorized  Henry,  who 
signed  It  in  the  name  of  the  partnership,  to  bind  him  for  any 
purpose  whatever.  He  also  denies,  that  (his  note  is  included 
among  the  debts  he  assumed  to  pay.  The  plaintiffs  had  a 
judj^meni  below,  from  which  defendant  prosecutes  this 
appeal. 

CXu  examining  the  sale  made  to  defendant  by  his  co-propri- 
etors, we  find  that  the  plaintiffs  claim  is  expressly  included, 
and  mentioned  among  the  plantation  debts  which  defendant 
undertook  to  discharge.  We  cannot  consider  the  defence 
made  below  as  serious,  nor  can  we  view  this  appeal  in  any 
other  light  than  as  one  taken  for  delay.  The  damages  prayed 
for  by  the  appellees  must  be  awarded  to  them. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
ten  per  cent,  damages. 
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WMmnv  Dm. 
L7NCH  ST  AL  V9.    BREWER.  Ocfber,  tSia 


LTVCa  KT  AL 


AmUUL  FEOM  THE  COVET  OF    TBE    SIXTB    DUTEICT,  FOE  TEE  ffAEttfl   OF 
EAPTDBIf  JUDGE   EINQ   OF  THE   FIFTH   FEBtlDING. 

Appeal  dkmiMed  for  want  of  proper  partiei. 

This  IB  a  suit  instidUed  by  H.  Erskine,  Hugh  Lynch»  H. 
Robertson,  and  the  legal  representatives  of  Robert  B.  Menniss, 
deceased,  heretofore  trading  under  the  firm  of  Menniss,  Lynch 
Sl  Co.,  against  the  defendant  on  his  promissory  note. 

The  defendant  excepted  to  ihe  petition,  on  the  ground  that 
one  of  the  representatives  of  Menniss  was  a  minor.  The  ex- 
ceptions were  overruled,  and  there  was  judgment  for  (he 
plaintiffs,  from  which  the  defendant  appealed. 

Both  the  appeal  and  appeal  bond,  were  taken  against 
Hugh  Lynch  &  Co. 

Elgee,  for  the  plaintiff,  moved  to  dismiss  the  appeal  for 
want  of  a  proper  appeal  bond,  or  one  given  to  the  proper  per* 
sons  as  appellees. 

No  counsel  appeared  for  the  defendant. 

Jtfarlmy  /.,  delivered  the  opinion  of  the  court. 

Thepiaiiififfs  slate  that,  heretofore,  they  were  in  partner- 
ship, under  the  firm  of  Menniss,  Lynch  &  Co.,  and  that  the 
defendant  became  indebted  to  them.  They  had  judgment 
accordingly,  and  tlie  defendant  prayed  for  and  obtained  an 
appeal  from  a  judgment  which  he  alleges  was  obtained 
against  him  by  Hugh  Lynch  ^  Co.^  and  gave  bond  to  that 
firm.  The  citation  issued  to  Hugh  Lynch  &  Co.,  and  the 
reeordof  the  suit  in  which  the  plaintiffs  had  judgment  was 
brought  up.  They  have  prayed  for  a  dismissal  of  the  appeal, 
CO  the  ground  that  there  was  in  fact  none  taken  against  them, 
no  bond  having  been  given,  or  citation  issued  to  them. 
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WmtxrrDiit.      The  appellant  does  not  appear  in  this  court.     It  would  be 
^*  ^^^'  difficult  to  find  any  reason  for  sustaining  the  appeal. 

MAHLI 
TV. 

TERKT.  It  is,  therefore,  ordered  and  decreed,  that  it  be  dismissed, 

with  costs. 


MAHLE   VS.    TERRT. 

APPEAL  FROM    THE    COURT    OF  THE    SIXTH    DISTRICT,  FOR    THE  PARISH  OF 
NATCHITOCHES,   JUDGE  KINO  OF  THE   FIFTH  DISTRICT  PRE8IDINO. 

Appeal  frivolous  and  for  delay,  and  judgment  affirmed  with  the  maximum 
of  damages. 

The  plaintiff  sues  for  the  price  of  a  slave,  which  he  sold  to 
the  defendant  for  the  sum  of  one  thousand  five  hundred  and 
ten  dollars,  by  public  act,  dated  the  15ih  September,  1838j 
in  which  the  defendant  bound  himself  to  lake  upa  note  of  the 
petitioner  to  one  Daniel  Murphy  of  New-Orleans,  of  the  sanle 
amount,  and  which  he  had  given  for  the  purchase  of  this 
same  slave,  on  the  2dlh  February,  1837. 

The  plaintiff  annexes  both  notes  and  acts  of  sale  to  the  pe- 
tition, and  alleges  that  the  defendant  refuses  to  pay  him  the 
said  sum,  although  amicably  demanded.  He  prays  judge- 
ment for  the  amount  of  his  demand,  and  that  the  slave, 
Isaac,  be  seized  and  sold  to  satisfy  the  same. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  plaintiff  was  indebted  to  him,  in  the  sum  of  one  thousand 
six  hundred  dollars,  by  promissory  note,  which  he  pleads  in 
compensation  ;  and  prays  that  it  be  recognized,  and  that  he 
have  judgment  over  against  the  plaintiff  for  this  or  such 
other  sum  as  may  be  found  due  ;  and  for  a  trial  by  jury. 
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Upon  these  pleadings  and  issues  (he  parties  went  to  trial.  Wi«nurDm« 
The  judge  overruled  I  he  prayer  for  a  jury,  on  the  ground  that  Qg<»^»  tg<iO» 
the  suit  was  on  an  obligation  which  had  ceased  to  be  condi- 
tional, and  there  was  no  affidavit  annexed.     The  defendant's 
counsel  took  his  bill  of  exceptions. 

The  act  of  sale  of  the  slave  from  plaintiff  to  defendant,  has 
the  following  clause: 

^'The  above  sale  is  made  for  and  in  consideration  of  the 
sum  of  one  thousand  five  hundred  and  ten  dollars,  fof  which 
the  purchaser  hereby  binds  himself,  his  heirs,  &c.,  to  take  up 
and  pay  a  certain  promissory  note  for  the  like  sum,  signed  by 
the  said  Mahle,  payable  six  months  after  date,  to  (he  order 
of  Thomas  H.  Airy  &  Co.,  endorsed  by  them  and  Michael 
Colgan  &  Company,  which  note  bears  date  the  S7th  day  of 
February,  1837,  and  is  negotiable  at  the  City  Bank,  &c.,  and 
was  given  for  the  consideration  of  the  sale  of  said  slave,  from 
Daniel  Murphy  to  the  present  vendor/' 

There  was  judgment  for  the  plaintiff,  for  the  amount  of  his 
demand  ;  also,  allowing  the  defendant  credit  for  thirty-three 
dollars,  with  interest,  in  compensaliao  of  the  costs  of  suit. 

Boyee^  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
judgment  as  a  delay  case,  and  with  damages. 

Rothrock,  for  (he  appellant,  submitted  the  case  on  written 
poiBlSf  urging,  in  substance,  that  the  suit  is  upon  a  contract 
wUcb  coniained  a  conHltion  which  had  not  happened,  and 
that  until  then,  the  plaintiff  had  no  cause  of  action,  and  (bat 
(he  judgment  should  be  reversed. 


/.,  delivered  the  opinion  of  (he  court. 

The  plain(iff  claims  (he  price  of  a  slave.  The  defendant 
pleaded  the  general  issue  and  compensation.  There  was 
judgment  against  him  for  the  price  claimed,  and  compensa- 
tion allowed  in  the  sum  of  thirty-thre^dollarq^  with  interest, 
and  he  appealed. 
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Wb8tbbsDi>t.      The  notarial  acl  of  sale  shows,  ihal  (he  defendant  gave  his 
October^  1840.  note  for  the  price  of  a  slave,  and  engaged  to  lake  up  a  note.of 
^^^JT^^^  ^^^^  same  amount,  given  by  his  vendor  to  one  Daniel  Murphy, 
^'  from   whom    he   purchased   the  said  slave  ;  and  stipulated, 

that  he  should  not   be  liable  for  any  damages,  interest   or 
costs,  resulting  from  the  non-payment  of  ihe  note  at  matu- 
rity. 
There  is  neither  allegation  or  proof  that   he  took  up  the 
App«ftl  frivo-  note ;  and  the  plaintiff  has  shown  that  he  did  noi,  by  annex- 
Hy,  And  judg-  iug  it   to  the  petition.     The  judgment  was  for   the  whole 
wiUi\he*m?xi  ^"^^        of  the  price  claimed,  and  the  only  credit  claimed 
mum  of  dtma-  ^^^  allowed,  wiih  legal  interest  from  the  inception  of  the  suit. 

The  defendant  has,  therefore,  no  right  to  complain  :  on  the 
contrary,  this  appeal  is  evidently  taken  for  delay,  and  is 
frivolous. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
ten  per  cent,  damages. 


COLEMAN    ET    AL   V8.    FLINT. 


ArriAL    FROM   THI   COURT    OF  THE   SIXTH   DISTRICT,    FOR  THK    FARISB    OF 

RAPIDBS,  THR   JUDGE   THEREOF   PRESIDING. 

If  it  appears  from  reading  the  protest,  that  demand  of  payment  was  made  at 
the  proper  place  on  the  cashier  of  the  bank,  it  is  safBcient,  although  it 
may  not  be  expressly  stated  that  the  demand  was  made  in  ihe  bankmg- 
hawe. 

When  the  appeal  is  for  delay,  damages  will  be  allowed. 

This  is  an  action  against  the  endorser  of  a  promissory  note, 
for  six  hundred  and  eighty-nine  dollars  and  ninety-two  cents, 
signed  by  Spencer  Griffin,  and  made  payable  to  the  order  of 
V.  P.  Cotton. 

Flint  was  the  only  endorser  that  made  defence.  He  plead- 
ed the  general  issue,  and  there  was  judgment  against  him  m 
soUdOf  from  which  he  appealed. 
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Elgee^  for  ihe  plainlifls  aDd  appellees,  insisted  thai  the  WmmMiDitr. 
appeal  was  frivolous  and  taken  for  delay,  and  that  ihe  judg-    Oeuber,  i84o. 
Dienl  should  be  affirmed,  with  damages.  mlu 


SAT, 


Dunbar  and  Hyams^  contra. 

Garland^  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  enforce  the  payment  of  a  promis* 
sory  note,  drawn  by  Griffin,  payable  to  the  order  of  Cotton, 
who  transferred  it  by  endorsement  to  E.  H.  Flint  &  Co.,  and 
they  to  the  plaint iflfs.     Judgment  was  given  against  E.  H. 
Flint  alone,  who  is  the  surviving  partner  of  the  late  firm  of 
E.  H.  Flint  &  Co.,  and  he  appealed.     The  note  has  been  from readhngUM 
regularly  protested,  and  notice  given  to  the  endorser.     OtJr  PJ][J|*'*»J^***'*^ 
attention  has  been  directed  to  the  protest,  and  it  is  said  the  >n«ut  wm  made 
demand  of  payment  is  not  sufficiently  set  forth  in  it,  as  the  place  ^on    the 
notary  does  not  say  he  made  the  demand  on  the  cashier  in  Ji^jjjj'^  ?f  wffl! 
the  banking-house.     We  think  no  one  can  read  the  protest  fient,   Although 
without  being  satisfied  the  demand  was  there  made.     We  ezprestiy  suied 
must  consider  the  appeal  as  one  for  delay,  and,  therefore,  wiJ J^JJije*™* j^ 
affirm  the  judgment,  with  five  per  cent,  damages  and  costs.    banHng^hvuge, 


BOLBR   V8.    DAT. 
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Whero  the  answer,  judgment,  and  part  of  the  parole  evidence  appean  to 
haTS  been  lost,  an  application  for  a  eeriiorari  would  be  useleu,  as  the 
reeord  cannot  in  such  a  state  be  perfected,  and  when  it  appears  that  jus* 
tice  does  not  require  it,  the  cause  will  not  be  remanded  for  a  new  trial. 

This  is  an  action  of  slander,  for  slanderous  words  charged 
lohave  been  spoken  by  the  defendant,  maliciously  and  with 
A  view  to  slander,  defame  and  injure  the  plaintiflfin  his  good 
name  and  character.     The  plaintiff  alleges  th«t  he  hassus* 


BO&SH 
V*. 
DAT. 
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WwtMDftfT.  (ained  great  injury  in  consequence  of  this  slander,  and  prays 
Oefber,  1840.  judgment  for  twenty  thousand  dollars  in  damages,  and  a  trial 
by  jury. 

The  answer  of  the  defendant  is  losU  together  with  the 
judgment  of  the  court,  and  some  of  the  evidence  taken  down 
in  writing.  There  appears  to  have  been  many  witnesses 
examined  on  both  sides,  and  only  a  part  of  the  testimony 
comes  up  with  the  record. 

The  cause  was  submitted  to  a  jury,  who  returned  the  fol- 
lowing verdict :  **  We  of  the  jury  are  of  opinion  that  the 
defendant  uttered  the  words  alleged  in  the  petition,  but  that 
the  plaintiff  has  not  sustained  any  injury  thereby.'* 

Upon  this  verdict  there  appears  to  have  been  a  judgment 
rendered,  and,  after  an  unsuccessful  effort  to  obtain  a  new 
trial,  the  plaintiS*  appealed. 

Dov^na  and  CopUy^  for  the  appellant  prayed  for  a  certiorari^ 
to  complete  the  record. 

Mf^Chdre^  contra,  moved  to  dismiss  the  appeal. 

1.  That  he  has  not  been  served  with  a  copy  of  the  peti- 
tion of  appeal  as  required  by  law.  If  this  be  overruled,  he 
further  prays  to  dismiss,  on  the  ground  that  the  transcript  does 
not  contain  evidence  of  the  case  sufficient  for  this  court  to 
revise  the  judgment.  The  answer  of  defendant  is  not  in  the 
record.     There  is  no  judgment  of  the  court. 

2.  There  is  no  statement  of  facts;  there  is  no  evidence 
that  the  clerk  was  required  to  lake  down  the  testimony  in 
the  case. 

3.  This  is  not  such  a  case  as  can  be  cured  by  certiorarL 
The  papers  missing  are  lost  and  cannot  be  procured  or  sent 
here  by  the  clerk,  and  it  is  evident  from  what  appears,  that 
justice  does  not  require  the  case  should  be  remanded  for  a 
new  triaL 

Sinum^  /.,  delivered  the  opinion  of  the  court. 

The  appellee  filed  a  written  motion  to  dismiss  this  appeal, 
on  the  ground  that  the  transcript  does  not  contain  the  records 
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of  the  case,  sufficient  for  this  court  to  revise  the  judgment,  Wb«timDibt, 
complAined  of.  Qci>^.,i840. 

This  is  an  action  of  slander,  in  which  the  verdict  of  the        bolbb 
jury  was  given  in  favor  of  the  defendant,  and  the  plaintiff,  ^t. 

after  having  vainly  attempted  to  obtain  a  new  trial,  look  the 
present  appeal. 

The  cierk,  in  one  of  his  certificates  annexed  to  the  record, 
certifies  that  the  testimony  of  several  witnesses  whom  be 
names,  and  which  had  been  taken  down  by  him,  was  lost 
from  the  papers  in  open  court,  together  with  the  answer  filed 
by  the  defendant,  and  on  a  careful  examination  of  the  record, 
we  find  that  a  part  of  the  evidence  taken  down  by  the  clerk 
is  copied  in  the  transcript,  but  that  there  is  no  statement  of 
fiftcts,  and  nothing  to  show  that  the  clerk  was  required  to  take 
down  the  testimony  adduced  by  either  of  the  parties. 

In  this  imperfect  state  of  the  case,  it  is  certainly  impossible 
for  U8  to  revise  the  verdict  of  the  jury  and  the  judgment  of 
(he  court,  rendered  thereon ;  the  appellant,  however,  has 
made  application  that  the  case  be  remanded,  but  he  has 
made  no  showing  to  that  effect.  Had  he  made  a  motion  for 
a  ceriiorariy  it  would  have  been  useless,  as  the  answer  and  a 
part  of  the  parole  evidence  appear  to  have  been  lost,  and  from 
the  evidence  which  the  record  shows,  it  does  not  appear  to  us 
that  justice  requires  that  this  cause  should  be  remanded  for 
a  new  trial. 

Ii  18,  therefore,  ordered,  adjudged  and  decreed,  that  this 
appeal  be  dismissed,  with  costs. 
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I 

WxvTiRir  DisT. 
Octoftcr,  1840.  HARROD  VS.   YOORHIES'   ADMINISTRATRIX. 


HAH ROD 

^^  APPBAL  FROM  THE    COURT   OP   PRORATES,   FOR    THE    PARISH   OF    ATOTBLLBS. 


TOORHIBS'       AD- 

xiKUTRATRiz.   An  ordop  of  seizure  and  sale  is  so  far  a  judgment  as  to  authorise  an  appeal ; 

*- but  it  is  not  a  judgment  in  the  true  and  legal  sense  of  the  term. 

11?   ** 

•^11    759  So,  the  granting  an  order  of  seizure  and  sale  does  not  prevent  the  prescrip- 

tion of  five  or  ten  years  from  running  against  the  note  and  debt  on  which 
it  is  founded. 

A  deed  of  mortgage  executed  before  a  justice  of  the  peace,  will  not  authorize 
an  order  of  seizure,  as  that  officer  is  wholly  unauthorized  to  pass  such  acts. 

This  is  an  action  on  a  promissory  note,  for  eight  hundred 
and  ninety-five  dollars,  dated  in  June,  1824,  and  signed  by 
the  late  Cornelius  Voorhies,  deceased,  and  secured  by  mort- 
gage, executed  before  a  justice  of  (he  peace.  The  plainiiff 
demanded  payment  of  (he  widow  and  adminis(ralrix  of  the 
deceased,  which  was  refused.  There  is  credit  on  the  note, 
leaving  a  balance  of  four  hundred  and  one  dollars  and  ninety- 
six  cents,  yet  due. 

This  mortgage  is  certified  (o  be  recorded  in  the  parish 
judge's  office,  by  Cornelius  Voorhies,  who  executed  i(,  and 
who  was  also  at  (he  same  (ime  parish  judge.  The  defend- 
ant pleaded  a  general  denial,  and  that  (he  debt  had  long 
since  been  extinguished  by  payment,  and  that  if  (he  defend- 
ant be  unable  to  make  proof  of  payment  from  (he  great 
length  of  time  that  has  elapsed  ;  (hen  she  avers  it  is  extin- 
guished by  prescription  of  five  and  (en  years,  which  is  pleaded. 

The  evidence  shows  that  on  (he  4(h  September,  1825,  an 
order  of  seizure  and  sale  was  granted  and  issued  on  this  note 
and  mor(gage,  and  some  property  was  seized,  and  part  of  the 
debt  paid  by  (he  surrender  of  a  slave,  which  had  been  inclu- 
ded in  the  pretended  mortgage.  No  further  proceedings 
appear  (o  have  been  had  until  since  (he  death  of  Voorhies. 
In  1829,  suit  was  instituted  for  (his  balance,  in  the  Court  of 
Probates.  The  administra(rix  filed  her  answer  in  February, 
1840,  pleading  payment  and  pre8crip(ion. 

There  was  judgment  for  the  defendaD(,  and  the  plaintiflT 
appealed. 
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HyamSy  for  the  plaintifT,  insisted  that  the  demand  consisted  WBCTtmr  ihrr. 
of  a  judicial  confession  and  a  judgment  of  the  court  thereon,    ^^^^^'^*^' 
and  is  not  liable  to  prescription.     It  is  true,  when  the  debtor       barrod 
dies  the  judgment  can  only  be  enforced  in  a  particular  man-  yoo»Hiwi'    ab- 
ner ;  and  the  remedy  may  resolve  itself  into  an  action  on  the  «hi"*at«x. 
judgment,  and  that  prescription  might  run  in  ten  years  from 
the  time  this  right  of  action  arose;  to  wit,  from  the  time  of 
refusal  to  admit  the  claim. 

2.  But  even  this  view  of  the  case  may  be  going  too  far,  for 
if  a  judgment,  during  the  debtor's  life  is  imprescriptible  or  not 
subject  to  the  five  or  ten  year's  prescription,  how  can  his  death 
afiect  or  alter  the  right  of  the  creditor,  except  so  far  as  to 
change  the  remedy  or  mode  of  enforcing  the  judgment  in 
the  Court  of  Probates. 

JIforpAy,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  suit  against  the  estate  of  Cornelius 
Voorhies,  for  the  balance  of  a  note,  bearing  date  the  24ih  of 
June,  1824,  and  filed  with  his  petition,  as  evidences  of  his 
claim,  the  note  itself,  and  an  act  of  mortgage  on  a  tract  of 
land  and  a  negro,  executed  before  Henry  Boyce,  a  justice  of 
the  peace,  of  the  parish  of  Avoyelles.  The  defendant  plead- 
ed the  general  issue,  payment,  and  the  prescription  of  five 
and  ten  years.  The  plea  of  prescription  was  sustained,  and 
plaintiff  appealed. 

The  record  shows  that  in  June,  1825,  the  plaintiff  sued 
out  of  the  District  Court  of  the  sixth  judicial  district,  an 
order  of  seizure  and  sale,  and  that  various  fruitless  attempts 
were  made,  from  time  to  time,  to  levy  the  amount  of  the  debt ; 
when  in  June,  1826,  C.  Yoorhies  sold  to  the  plaintiff  the 
slave  mortgaged  in  part  payment  of  his  claim  ;  thus  reducing 
it  to  the  balance  now  sued  for.  From  that  period,  no  steps 
appear  lo  have  been  taken  to  enforce  the  payment  of  (he 
balance. 

The  case  has  been  submitted  without  argument.  The 
appellant  has,  however,  favored  us  with  a  long  brief;  he  con- 
tends that  the  plea  of  prescription  cannot  avail  the  defendant, 
because  in  18S6,  he  (the  appellant)  obtained  on  his  mort- 
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WuTKwDisT.  gage  an  order  of  seizure  and  sale,  and  that,  under  the 

October,  1840'  repeated  adjudications  of  this  court,  such  a  decree  has  been 

KAKBoo       expressly  recognized  as  a  judgment ;  bis  whole  reasoning 

TooRHiKs'    AD-  P^^^^^^^  Ott  tho  Idea  that  the  plaintiff's  title  is  an  absolute 

KiRHTiiATBiz.  judgment,  against  which  he  urges  that  no  prescription  exists 

under  our  laws.  The  view  we  have  taken  of  this  case  makes 
it  unnecessary  to  inquire  into  the  correctness  of  the  last  part 
of  the  position  assumed  by  the  appellant;  to  wit,  that  no 
prescription  runs  against  a  judgment. 

This  court  has  frequently  held,  it  is  true,  that  when  a 
judge  issues  an  order  of  seizure  and  sale,  he  renders  such  a 
decree  as  can  be  appealed  from.  If  executory  process  is 
prayed  for  on  an  act  importing  a  confession  of  judgment,  the 
judge  must  examine  and  decide  whether  the  instrument 
unites  all  the  requisites  of  the  law  necessary  to  authorize  this 
summary  proceeding.  So  far  it  is  a  judgment,  and  an  appeal 
must  lie  from  it,  as  from  all  other  orders  of  court,  that  might 
work  an  irreparable  injury.  A  judge  might,  erroneously, 
make  such  an  order  on  evidence  not  warranting  the  issuing 
of  it.     Such,  for  instance,  has  been  the  case  in  the  very 

Mizure^imd'^Baie  ^^^^^^  relied  on.  It  was  granted  in  a  deed  of  mortgage, 
it  so  rtr  a  judg^  executed  before  a  justice  of  the  peace;  an  officer  wholly 

ment  at  to  au-  ■       •       i  ■ 

Uiorize  an  ap-  Unauthorized  to  pass  such  acts,  except  m  ceriaui  eases,  none 
no?' a  judment  ^^  which  are  proved  to  have  existed  in  the  premises.  But 
in  the  troe  and  guch  a  decree  is  not  a  judgment  in  the  true  and  legal  sense  of 

legal     tente   of    ,  ,  r  •      i>  r    •  •  i 

the  term.  the  term»  and  possesses  none  or  its  features.     It  issues  with- 

out citation  to  the  adverse  party  ;  it  decides  on  no  issue  made 
up  between  the  parties,  nor  does  it  adjudicate,  to  the  party 
obtaining  it,  any  right  in  addition  to  those  secured  by  his 
notarial  contract.  If  such  an  order  was  a  real  judgment,  H 
would  be  out  of  the  power  of  the  judge  granting  it  to  set  it 
aside ;  after  rendering  this  decree,  he  would  be  divested  of 
all  jurisdiction,  and  it  could  be  reversed  only  by  means  of  an 
appeal  or  a  separate  action  of  nullity  ;  whereas,  it  is  erery 
day's  practice  for  the  judge  issuing  such  orders  to  set  them 
aside,  on  a  rule  to  show  cause  or  an  opposition  ;  and  in  moit 
cases  the  proceedings  are  turned  into  an  ordinary  suit,  in 
which  a  final  judgment  is  afterwards  rendered.    Such  a 
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decree  then  can  be  viewed  ooly  as  giving  the  aid  g(  the  offi-  WetrmDist. 
cert  of  justice,  to  execute  an  obligation  which,  by  law,  produ-    October,  imp. 
ces  the  efiects  of  a  judgment,  in  relation  to  the  particular        ^xado 
property  mortgaged.     The  recording  of  it  confers  on  the  par-       bma. 
ly  no  additional  right  or  lien ;  and  should  the  property  mort-  .  ^^*  ^^^^J^^^f 
gaged  be  destroyed,  the  decree  would  be  wholly  inoperative  •efzoi-e  wad  Mie 
and  unavailing ;  the  creditor  would  be  compelled  to  bring  fhe^^l^I!?n 
suit  on  the  evidence  of  his  debt,  in  order  to  have  a  judgment.  ^^  ^"f  ^  <^ 

JO  jrcara  from  mo- 

Plaintiff's  note  and  mortgage  have  not  merged  in  the  decree  ning  againitthe 
made  on  them,  as  they  would  have  done  in  a  contradictory  whreh*  it    ^ 
jadgment,  rendered  by  a  competent  court.     If  they  were  lia*  ^ouaded. 
Ue  to  prescription,  surely  the  or^r  of  the  district  judge, 
merely  granting  executory  process  on  them,  could  not  shield 
them  from  its  operation.    We  have  held,  that  where  the  pay- 
ment of  a  note  is  secured  by  mortgage,  the  extinguishment  of 
the  principal  obligation,  evidenced  by  the  note,  extinguishes, 
ip»faeiOj  the  mortgage  which  is  but  an  accessory,  alt,hough 
ii  imports  a  confession  of  judgment.     Lovkkma  Code^  S505. 
4  Lomdma  Reports,  326,  Shields  vs.  Brundige. 

I 

It  is,  therefore,  ordered,  that  the  judgment  below   be 
affiimed,  with  costs. 


AMADO  V8,   BREDA. 

AfraAL  VEOM   TBS  COURT  OF  THS  SIXTH  DI8TBI0T,  FOE    TBS    PAftllB  OF 
MATCRITOOHXS,  THB  JUDOB  OF  THB  DISTSIOT  PRBSIMIfO. 


Ab  sffidaTit  for  a  trial  by  jarjr,  in  aa  aetioii  on  a  monied  obligataon,  wliere 
n  plea  of  oompcoMtioii  and  recooFention  i«  aet  ap,  it  innjjficient  undor  the 
set  of  20th  March,  1839,  ««amei^img  the  Code  of  PracUce,"  when  the 
fibcts  staled  do  not  elear^  thoto  th^  vmtid  ^jftet  the  plamt/^ff^t  fight  tf 


Tbo  defendant,  to  obtain  a  trial  by  jury,  when  saed  on  his  note  or  monied 
obligmtion,  ipnst  swear  ioaUlhi  ^UegaHmu  in  his  plea  or  answer. 
S3  TOL.    XYI. 
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WisTiKvDiflT.      This  is  an  action  by  the  holder  of  two  promissory  note?, 

Ocio^,^^^'   for  three  hundred  dollars  each,  against  the  maker.     The 

j^jg^jio        notes  are  endorsed  in  blank  by  the  payee.     There  is  a  recent 

^*  credit  of  (wo  hundred  dollars  on  one  of  them.     The  plaintiff 

prays  judgment  for  four  hundred  dollars  and  interest. 

The  defendant  a^verred,  that  the  notes  were  given  in  con- 
sideration that  the  plaintiff  and  his  eo-partner  should  furnish 
bricks  and  complete  a  house ;  that  he  had  furnished  a  large 
quantity  of  lime,  more  than  was  used,  and  had  been  charged 
for  a  much  greater  quantity  of  bricks,  than  were  laid  or  used; 
and  that  the  work  was  not  completed  in  a  "workmanJike 
manner,  in  consequence  of  all  of  which,  he  is  entitled  to  a 
large  amount  in  damages,  which  he  prays  may  be  allowed 
him  in  compensation  and  reconvention ;  thai  experts  be 
Appointed  to  examine  the  work,  and  report,  &c.,  and  he  prays 
for  a  jury. 

The  defendant  made  oath,  ^Hhat  the  facts  and  allegations 
stated  in  his  answer  are  true,  as  far  as  the  same  are  stated 
from  his  own  knowledge.** 

The  district  judge  decided,  that  the  affidavit  w(|s  insuffi- 
cient to  entitle  the  defendant  to  a  jury,  under  the  act  of  20th 
March,  1839 ;  to  which  decision  a  bill  of  exceptions  was  taken. 

The  plaintiff  proved  the  execution  of  the  notes,  and  offered 
them  in  evidence.     The  defendant  produced  no  testimony. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Dmhar  and  Hyamsj  for  plaintiff. 

Mwst  and  Roysdm^  for  defendant. 

Simony  /.,  delivered  the  opinion  of  the  court. 

This  suit  being  instituted  by  the  endorsee  of  two  promis- 
sory notes  of  band,  defendant  sets  up  in  substance,  as  bis 
defence,  that  they  were  given  in  consideration  of  a  contract 
to  build  a  house,  which  he  alleges  was  never  completed ; 
that  he  is  entitled  to  a  reconventional  demand  against  the 
notes  sued  on,  for  materials  by  him  furnished  to  plaintiff  and 
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his  partners,  and  for  damagesy  for  the  amount  of  which  he  WnrtmirUMT. 

claims  credit  on  said  notes,  and  that  the  consideration  thereof  October,  1840. 

has  failed.     He  further  prays  for  a  trial  by  jury,  and  annexes  ^ 

to  his  answer  an  affidavit,  in  which  he  swears  that  the  facts 

and  allegations  therein  set  forth  are  true,  so  far  as  the  same 

are  stated  of  his  own  knmoledge.     The  district  judge  refused  ta 

allow  the  trial  by  jury,  and  the  case  having  been  tried  before 

the  coort,  j4idgment  was  reiklered  against  defendant,  from 

which  judgment  he  appealed. 

The  only  question  presented  to  our  consideration,  results 
from  a  bill  of  exceptions  taken  to  the  opinion  of  the  judge 
a  quo,  refusing  to  allow  the  trial  by  jury. 

Under  the  provisions  of  the  24ih  section  of  the  act  of  the 
20th  March,  1839,  entitled  *^an  act  to  amend  the  Code  of  AnaffidaTitfor 
Practice^''  all  suits  against  makers  and  endorsers  of  promis-  u^iiciion^Tn'a 
sory  notes,  &c.,  &c.,  arc  to  be  iried  without  a  jury,  unless,  JU^**'*^!,"^"*"' 
among  other  exceptions,  the  defendant  sets  up  a  plea  of  com-  pie*  of  eompen- 
pensaiioD  and  reconvention,  or  alleges  want  or  failure  of  con«-  ^ndofTiswrCpr 
sideration,  and  makes  oath  to  the  truth  of  all  his  alkgatUms.  uu^evtHf^ci 
In  this  case  the  facts  alleged  in  the  answer,  in  support  of  the  ^h  March, 
reconventional  demand  and  of  the  plea  of  failure  of  conside-  ingi'he  Code" of 
ration,  are  not  stated  so  as  to  show  clearly,  that  they  would  |h7  facTs '•ute? 
aSect  the  plaintiff's  right  of  recovery;  plaintiff  is  the  endor- ^'f  °ot  ciearh 
see  of  the  notes,  and  the  loose  allegations  of  the  defendant,  a/ect  the  ptan" 
that  the  notes  belong  to  several  persons,  partners  of  the  plain-  *^iwryf^^^^^ 
iifll^  some  of  whom  aremknovni  to  the  defendant,  do  not,  in 
our  opinion,  show  that  the  defence  set  up  could  be  of  any 
eflect  against  the  plaintiff.  The  law  of  1839,  allows  a  trial  Jtoobtaioa  trial 
by  jury,  when  the  defence,  within  the  object  of  the  law,  is  JJc^oTiiiiDote 
certain  and  unequivocal,  and  when  the  defendant  makes  oath  ^^  monied  oUi- 
to  the  truth  oi  M  the  Megaiions  in  his  plea  or  answer.  We  swear 'to  aU  the 
ihirA,  in  this  case,  that  the  defendant's  affidavit  is  insufficient,  ^^"^^er!* 
and  that  the  judge  a  quo^  did  not  err  in  disallowing  a  trial  by 
jury. 

We  come  the  more  readily  to  this  conclusion,  that  the 
defendant,  who  had  an  opportunity  of  establishing  before  the 
court,  the  truth  of  the  facts  stated  in  his  answer,  did  not  pro- 
duce any  evidence  in  support  of  his  alleged  reconventional 
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Wwmui  Dirr.  diltnand ;  if  his  defence  bad  been  a  serious  and  real  one,  he 
Otfofer,  1840.  might  have  tried  it  before  the  court  as  well  as  before  a  jury, 
and  not  having  availed  himself  of  it,  we  must  presume  that 
he  could  not  substantiate  it.  We  are  only  astonished  that  he 
attempted  to  swear  to  allegations  which  he  did  not,  even  on 
the  trial  of  the  cause,  show  any  disposition  to  prove  and  jus- 
tify. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


MmrwM 


MBTOTER  V8.   LARENAUDIERE. 

APPEAL  FftOM    TBI    COURT    OF    THE    SIXTH  DI8TE10T,   FOE    THE  FAElSa  OF 
NATCH1T00BE8,  JUDGE   KINO     OF   THE   FIFTB  FEESIDtNO. 

In  E  petitory  ECtion  for  a  tract  of  land,  the  sheriff '■  deed  vnder  whieh  the 
plaintiff  daims,  when  in  due  form,  is  admissible  in  OFidenoe,. 

It  is  not  a  valid  objection  to  the  admissibility  of  a  sheriff's  deed  in  OTi- 
dence,  that  it  appears  fk'om  a  record  accompanying  it,  that  the  land  wee 
not  duly  advertised  before  sale,  end  that  the  irregnlatity  is  not  cored  by 
the  monition  law.  The  deed  must  be  admitted,  leaving  its  legal  afieote 
to  the  jQiy,  under  the  instructions  of  the  court. 

This  is  a  petitory  actiou.  The  plaintiff  alleges  that  he  is 
the  rightful  owner  of  a  tract  of  land,  containing  six  hundred 
and  forty  acres,  situated  on  that  part  of  Red  River  called  Old 
River;  the  title  to  which  tract  was  confirmed  to  one 
Jean  Lassoure,  by  act  of  congress,  bearing  date  5lh  Feb- 
ruary, 1825,  and  has  now  passed  to  him  by  a  regular  chain  of 
mesne  conveyances.  That  the  defendant  has  taken  posses- 
sion without  title,  and  continues  to  hold  it  illegally,  and 
against  his  just  claim  and  rights. 

The  defendant  pleaded  a  general  denial.  That  if  the 
plaintiff  had  any  title,  it  was  false  and  fraudulent,  and  did 
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ml  cover  the  locus  in  fuo.    He  clainw  five  hondfed  dollars  WmnmmDtn. 
as  damage  in  compensation  and  reconvention.    There  was    O^^ber,  H40, 
an  order  to  have  the  land  accurately  surveyed,  and  a  dia-      mrotbk 
gram  made  thereof. 

Under  these  pleadings  and  issues  the  trial  progressed  be- 
fore the  court  and  a  jury.  The  plaintiff  offered  evidence  to 
prove  his  title  to  the  land ;  and  for  this  purpose  offered  the 
sheriff's  deed  of  sale,  which  was  objected  to  by  defendant's 
GOUDsel,  because  it  appeared  by  the  records  of  the  Buit,  in 
pursuance  of  which  it  had  been  sold,  that  the  land  or  pro>> 
perty  bad  not  been  duly  advertised  before  sale,  during  the 
time  prescribed  by  law,  and  that  the  irregularity  was  not 
cured  by  the  monition  law  of  1834.  The  court  sustained  the 
<rf>jectioo,  and  the  plaintiff  excepted  to  its  opinion. 

Before  closing  his  evidence,  the  plaintiff  moved  for  leave  to 
take  a  non-suit,  which  was  denied,  the  court  being  of  opin- 
ion, that  the  defendant  having  plead  a  demand  in  compensa- 
tion, the  plaintiff  could  not  discontinue.  To  this  decision,  the 
plaintiff  took  bis  bill  of  exceptions. 

There  was  judgment  for  the  defendant,  quieting  him  in 
his  title  to  the  land  in  question.     Th^  plaintiff  appealed. 

Sherburne  and  Dtmbary  for  the  plaintiff,  urged  the  reversal 
of  the  judgment.  They  showed,  that  even  if  the  deed  was 
defective,  yet  it  was  in  due  form,  and  must  be  admitted  in 
evidence.  It  is  not  so  defective  as  to  be  a  nullity,  and,  there- 
fore, cannot  be  disregarded.  The  objection  goes  more  to  the 
effect  than  its  admissibility. 

BrerUy  for  the  defendant,  insisted  that  the  rejection  of  the 
sheriff's  deed  was  properly  decided,  because  it  was  shown  to 
be  defective  on  its  face,  and  conferred  no  title  :  8  Jlfarltyi,  JV*. 
fir.,  526. 

i.  The  sheriff's  deed  in  question,  is  declared  by  law  to  have 
no  manner  of  effect  in  transferring  property.  In  this  respect, 
and  in  legal  contemplation,  it  does  not  differ  from  an  unsign- 
ed or  unproved  deed.  The  latter  is  just  as  good  a  title  to 
property  as  the  former.    Both  are  equally  defective.    Why, 
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WnrrimaDiiT.  then,  should  a  court  err,  in  rejecting  one,  when  it  is  permit* 

OcteAer,  1840.    ^^j  ^q  reject  the  other  1    It  seems  to  me  to  be  the  peculiar 

KsroTim       province  of  (he  court,  lo  decide  what  is  legal  evidence  of  title 

LAuvIvBiiBs   ^^  8^  ^^  ^^^  i^^^'     ^^^^  ^^®^  '®  ^  nullity  upon  its  very  face, 

and  as  such,  wholly  incapable  of  transferring  property.  This 
point  was  conceded,  I  believe,  in  argument,  but  if  not,  it  is 
easy  to  establish  it  from  ihe  decisions  of  the  court.  If  such 
be  the  fact,  then,  and  it  cannot  be  questioned,  it  would  have 
been  a  very  useless  thing  to  permit  it  to  go  to  the  jury,  and  it 
would  now  be  equally  as  useless  to  remand  the  case,  for  the 
purpose  of  allowing  a  nuUUy  to  go  before  the  jury.  7^  law 
surely  cannot  requirt  so  vain  a  thing  as  this.  As  to  the  effect  of 
informalities  in  judicial  sales.  See  9  Lovisiana  RepartSy  421 ; 
4  Idem.,  1 50  and  207  ;  S  Idem.,  421  ;  8  Martin,  JV*.  S.,  246 ; 
7  Idem.,  185 ;  11  Martin,  610  and  615. 

BvUard,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  asserts  title  to  a  tract  of  land  in 
In  a  petitory  possession  of  the  defendant.  There  was  a  verdict  and  judg- 
*n*^"/*h'th'*'  ™^"^  ^^^  ^^^  defendant,  and  the  plaintiff  appealed. 
iir>s<ie«d  under  Our  attention  has  been  called  to  a  bill  of  exceptions,  from 
tiff eisiml,^hen  which  it*  appears  that  the  plaintifi  's  counsel  offered  to  read 
IdmiMib?™'  /n  ^^  ^vidcncc,  a  sheriff's  deed  of  the  land  in  controversy,  to  the 
cvideooe.  introduction  of  which  the  defendant  objected,  on  the  ground 

itisDotaTaiid  ^^^^  '^  appeared  by  the  record  of  the  suit  of  Benjamin  Me- 
objection  to  the  loysT  VS.  /.  P.  M.  Dubois,  that  the  land  designated  in  the 
m  dberiV'i  SeMi  deed  was  not  advertised  prior  to  the  sale,  during  the  time 
ineTidenoe,th^  prescribed  by  law.  The  court  being  further  of  opinion,  that 
m  record  aecom-  the  irregularity  is  not  cured  by  the  act  of  1834,  rejected  the 
theundwai  not  deed  as  evidence. 

befJre*«i?«^  ^®  ^""^  ®^  Opinion  the  court  erred.  The  sheriff's  deed 
that  the  irregu-  being  in  due  form,  ought  to  have  been  admitted,  leaving  its 
cured  by  the  legal  effects  to  be  judged  of  by  the  jury,  under  the  instruc- 
The'deed  moat  ^^^^  ^^  ^^^  court.  Such  has  been  the  uniform  decisions  of 
1*  .  *^"'i^  ^h's  court.  We  express  no  opinion,  whether  the  alleged 
eflecutothe^  irregularity  or  nullity  has  been  cured,  by  the  prescription  es- 
ilrtnlllti^  ^  tablished  by  the  act  of  the  legislature  of  1834. 

theoouit. 
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It  18,  therefore,  ordered  and  decreed  by  the  court,  that  the  WunrnvDiir. 
judgment  of  the  District  Court  be  avoided  and  reversed,  the  ^^^*^^»  ^^^' 
verdict  set  aside,  and  that  tbe  case  be  remanded  for  a  new       vavigk. 
trial,  with  instructions  (o  (he  judge  not  to  reject  the  sheriff's         jj^^^ 
deed  on  the  ground  stated  in  (he  bill  of  exceptions;  and  that 
the  appellees  pay  the  costs  of  the  appeal. 


MANICE  V8.   LONG. 

APrSAI.  VmOH  TMK   COUmT  OF    TBI   UZTH    DimiCT|  VOft  TBI   PA118B  OF 
MATCBITOCBES,  TBX  JUDGE  OP  TBI  DIBTRIOT  PRSflDUfG. 

Judgment  affinned,  with  the  nuudmom  of  damagee. 

This  is  an  ac(ion  against  O'Neal  as  maker,  and  De  Russy, 
William  Long  and  John  Tucker,  as  endorsers  of  a  promissory 
note.  O'Neal  and  De  Russy,  confessed  judgment  in  solido  ; 
and  there  was  judgment  by  defauU,  made  final  against  Long 
and  Tucker.    Long  appealed. 

The  pro(est  and  notices  to  the  endorsers,  are  all  the  evi- 
dence adduced  by  the  plaintiff.  The  notice  to  Long  was 
served,  by  being  ^*left  with  his  clerk  at  his  counting-room." 

The  defendant  waived  the  formalities  of  citation  and 
answer,  and  made  no  defence. 

This  case  was  submitted  without  any  brief,  or  argument. 


/.,  delivered  the  opinion  of  the  coar(. 

The  defendant  is  appellant  from  a  judgment  against  him, 
as  one  of  several  endorsers  of  a  promissory  note.  He  waived 
citation  and  answer,  and  judgment  was  taken  against  him 
and  the  other  defendants  by  default,  and  made  final  on  the 
production  of  the  note  and  protest.  The  notice  was  'left  with 
tbe  clerk  of  the  appellant,  at  his  counting-room."  There  was 
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WnTBBvDisT.  Qo  aBrious  defence,  but  the  present  defendant  alone  appealed, 

October,  i8io.    ^^^  y^^^  shown  no  error  in  the  judgment. 

▲BSRT's  WIFE       The  appellee  has  prayed  for  damages,  and  we  think  he  is 
AEB.T^«  Hu-  entitled  to  them. 

bahd:  kaih 

nrasEYuroBB.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
ten  per  cent,  damages. 


16L  204 
48  1036 


■I 


ARDRT'S  wife  V8.  ARDR7,  HER  HUSBAND  :   ICAIN  S^  CO.  ET  AL. 

INTERYEN0B8. 

APPBAI.    rROM  mm  OOUKT  of  TBB  sixth    district,  foe  TBS   PARISH  OF 
RAPIDES,  JUDGE  KING    OF  THE  FIFTH   DISTRICT  PRESIDING. 

The  letter  of  law  may  be  disregarded  with  the  hane$t  tntention  of  seeking 
its  spirit  when  it  leads  to  an  absurd  conclusion,  and  Uie  judge  is  bound  to 
reoede  from  the  letter  until  he  arrives  at  a  reasonable  conclusion. 

The  article  391  of  the  Code  qf  Practice^  provides  that  ^  one  may  inlerveae 
either  before  or  after  issue  joined,  provided  the  mtervention  do  not 
l^tard  the  principal  suit ;  yet  time  inuat  be  allowed  to  dte  the  pai^ 
ageinst  whom  it  is  directed,  and  the  same  delays,  to  answer  or  respoiHl  to 
interrogatories,  given  as  in  ordinary  suits. 

So,  where  the  plaintiff  has  treated  the  intervening  parties  am  propeily  in 
court*  he  must  allow  them  the  usual  delays  to  bring  in  the  answen  of  all 
the  necessary  parties. 

This  is  an  action  by  the  wife  against  her  husband  for  a 
separation  of  property,  and  sundry  creditors  of  the  husband 
who  intervened  in  the  suit. 

The  plaintiff  alleges  that  when  she  married  her  present 
husband,  she  brought  a  large  amount  of  paraphernal  pro« 
perty  in  marriage ;  being  own^r  of  one-half  of  her  first  bus- 
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band's  commiinity,  and  in  poeaeasion  of  the  other  bnlf  ai  Wwrnnn  Disr. 
the  tutrix  of  her  children  by  (he  first  marriage.     That  her    October,  luo. 
husband's  aflhirs  are  in  a  deranged  and  embarrassed  state,  so   a«bbi'«  w^ifi 

much  so  that  she  is  induced  to  believe  his  estate  will  not  be  ^^ 

/»•  -^t         1.  ■•■  1^  t     AW)«T,  Hwiaut- 

aufBcieut  to  satisfy  her  claims  and  rights;  wherefore,   she    bakd:  kaiv 

prays  for  a  separation  of  properly,  and  that  she  be  decreed   j^lVxvViuroM. 

Co  iiave  the  exclusive  control  and  administration  of  her  own 

separate  and   paraphernal  properly,  and   that  of  her  minor 

children  ;  that  her  mortgage  upon  the  property  of  her  bus- 

band,  for  the  reimbursement  of  such  of  her  property,  eflkctH 

aod  money,  as  he  may  have  alienated  and  appropriated  to 

his  own  use,  be  recognized,  and  that  judgment  of  separation 

be  pronounced  in  her  favor,  accordingly,   for  the  sum  of 

five  thousand  seven  hundred  and  eighty-four  dollars  which 

he  justly  owes  her. 

This  suit  was  filed  the  7th  May,  1840,  and  the  wife  au* 
thorized  by  the  judge  to  institute  suit,  aod  on  the  same  day 
the  husband  acknowledged  service  of  the  petition,  and  wai- 
ved all  the  other  process.  On  the  next  day,  the  defendant 
came  into  court  and  confessed  judgment ;  acknowledging 
thai  all  the  allegations  in  the  plaintiff's  petition  are  subsian* 
tiaUy  true,  and  that  he  confesses  judgment  according  to 
the  prayer  of  the  petition. 

On  the  11  lb  May,  Barret  and  Young  filed  their  petition  of 
ioterrention,  alleging  themselves  to  be  creditors  of  Ardry  the 
husband ;  upon  which  citations  issued,  allowing  thirteen  days 
for  the  return  thereof. 

Kain  &  Co.,  Lambeth  &  Thompson,  and  James  Pearce, 
all  intervened  and  claimed  to  be  creditors  of  Ardry,  and 
prayed  for  leave  to  file  their  several  interventions,  and  also 
alleged  fraud  and  collusion  between- the  husband  and  wife  in 
this  suit,  with  a  view  to  defraud  creditors  and  keep  themioui 
of  their  just  rights.  They  pray  that  Ardry  and  wife  be 
both  cited.  This  petition  was  filed  the  13th  May,  1840,  and 
on  the  same  day  citations  issued,  returnable  in  thirteen  days. 

The  plaiatiff  amended  her  petition,  and  propounded  inter- 
rsfgolDries  to  Lambeth  &  Thompson^  reIative*to  the  natoreof 
54  Tou  XVI. 
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WwramsDitr.  their  claim  ;  and  the  defendant,  Ardry,  was  sworn  in  opeo 
Oeiober^  1840.  court  to  aoswer  interrogatories  touching  his  account  with 
ABSBT'ft  wi^  Lambeth  &  Thompson,  all  of  which  was  done  at  ilic  instance 

V*.  of  the  plaintiff. 

baxd:  xais       On  theSSd  May,  1840,  at  the  same  term  of  the  court,  the 

immTBroM.    plaintiff  went  into  a  trial  on  the  merits,  and  offered  evidence  ; 

had  judgment  of  separation  of  properly,  and  for  the  sum  of 

four  thousand  nine  hundred  dollars,  with  legal  interest  and 

mortgage. 

When  the  case  was  called  for  trial,  the  interveners  objected 
to  going  into  trial  at  that  time,  and  moved  a  continuance 
until  all  the  parties  were  properly  before  the  court,  as  service 
of  the  citations  had  not  been  returned,  nor  the  legal  delay 
expired  ;  that  the  utmost  diligence  had  been  used  to  bring 
before  the  court  the  proper  parties,  by  the  interveners,  and 
that  by  the  articles  389  and  393,  of  the  Code  of  Practice^  the 
^'petition  of  intervention  must  be  served  on  the  adverse  party, 
in  order  that  he  may  answer  the  same  in  the  delay  given  in 
ordinary  suits.'' 

But  the  court  refused  to  continue  the  cause  so  as  to  afford  the 
intervenors  the  legal  delay  necessary  to  bring  the  defendants 
properly  before  the  court,  or  even  to  read  their  petitions,  or 
take  any  part  in  the  trial  of  the  cause,  on  the  ground  thai 
there  was  no  issue  between  the  intervenors  and  original  par- 
ties, and  that  the  intervenors  cannot  retard  the  progress  of  the 
cause  ;  to  which  opinion  of  the  court,  the  interveners  excep- 
ted and  appealed. 

Hywm  and  Dunbar,  for  the  plaintiff. 

Elgeey  Thomas  and  Ogden,  for  the  interveners  and  appel- 
lants. 

Martin,  /«,  delivered  the  opinion  of  the  court. 

This  is  a  suit  for  a  separation  of  property.  Certain  credi- 
tors of  the  husband  intervened,  who  opposed  the  original 
parties  proceeding  to  trial,  until  the  citations  of  the  ioterve- 
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nore  bad  been  served,  and  the  legal  delay  allowed  to  answer  wtmBvUnr. 
in  had  expired.    The  court  directed  the  trial  to  goon,  being   ^^''**^*^*^ 
of  opinion  that  under  the  provisions  of  the  Louisiana  Code,   abbbt*s  mn 
and  the  Code  of  Practice,  the  intervenors  could  not  retard 


the  progress  of  the  cause.     Louisiana  Code.  2408:  Code  of    basb:  sAor 
Praetke,  391.    The  counsel  of  the  intervenors  took  their  bill 
of  exception.     The  cause  proceeded,  judgment  was  given^ 
and  the  intervenors  appealed. 

The  appellants  show  that  they  alleged  fraud  and  collu* 
aion ;  that  the  original  parties  hurried  on  the  case  with  unu- 
sual rapidity ;  the  husband  giving  every  aid  in  his  power  to 
the  plaintiff. 

The  petition  was  filed  on  the  7th  May,  1840,  the  very  day 
the  wife  was  authorized  to  bring  suit,  and  on  the  same^day 
ihe  husband  acknowledged  service  of  the  petition  and 
waived  citation.  On  the  next  day  he  confessed  judgment ; 
acknowledging  that  all  the  allegations  in  the  petition  were 
true.  On  the  11th  and  13th  of  the  same  month,  the  credi- 
tors of  the  husband  intervened,  and  citations  were  issued  re- 
turnable in  13  days,  being  the  legal  delay.  The  plaintiff 
amended  her  petition  and  propounded  interrogatories  to  some 
of  the  intervenors,  on  the  nature  and  extent  of  their  claims 
against  her  husband.  On  the  22d  May,  nine  days  after 
filing  of  the  last  intervention,  the  plaintiff  proceeded  to  trial 
against  her  husband,  which  the  intervenors  and  appellants 
attempted  to  prevent  by  application  to  the  court  to  continue 
the  cause ;  the  rejection  of  which,  is  the  grounds  of  the  pre- 
sent appeal. 

The  Code  of  Practice,  article  391,  provides  that,  «'the  inter- 
vention may  be  filed  either  before  or  after  issue  joined  ;  pro- 
vided,  the  intervention  do  not  retard  the  principal  suit.*'  The 
appellants'  counsel  show  that  the  article  393,  requires  the 
**  petition  of  intervention  to  be  served  on  the  party  against 
whom  it  is  directed,  in  order  that  he  may  answer  to  the  same, 
in  the  same  delay  given  in  ordinary  suits."  The  Lofdriana 
CodCf  S408,  authorises  *Mhe  creditors  of  the  husband  to 
become  parties  to  the  suit  of  the  wife  for  a  separation  of 
froperty  and  be  heard  againet  t(." 
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WMraui  Hist.      The  appellees'  counsel  has  urged  that  the  Code  of  PraeCiee 
Oeioberj  1840.  expressly  requires,  that  the  creditors  be  not  allowed  lo  retard 
AvmYh  wm   ^'^  progress  of  the  suit.     That  this  provision  of  the  Code  is 
**'  clear  and  unambiguous,  and  that,  iherefore,  the  letter  of  the 

BAUD :  KAim  law  ought  not  to  be  disregarded  under  ihepretexi  of  pursuing  its 
nmnyiliioits!  spirit.''  Louisiana  Code^  13.  The  negative  of  this  article  is 
The  letter  of  the  pregnant  with  an  affirmative,  to  wit,  that  even  when  a  law  is 
**^  rUed  ***wiul  clear  and  unambiguous,  thelettermay  be  disregarded  with  the 
the  hone§t  inten-  knkut  intetUionof  seeking  its  spirit.  When,  iherefore,  the  let- 
its' tpmrwhca  ter  of  the  iaw  leads  to  an  absurd  conclusion,  the  judge  is 
•ul^ooVciusion"  ^^^  ^  roccdo  from  if,  until  he  arrives  at  a  reasonable  eon- 
and  the  jadge  is  clusiou.  The  construction  which  the  inferior  judge  has  given 
from  (he  letter  to  the  OTtick  391  of  the  Codeof  Practice^  is  Lord  Coke^t  male- 
T'l  ^iwbie  dicta  inlerpretatio  quoi  eorrodU  viscera  texti.  The  law  has 
•oDciusion.  expressly  provided  that  the  creditors  of  the  husband  may 
The  article  intervene  ;  that  their  petition  of  intervention  must  be  served 
35*  of  the  Cocfc  Qn  i}^Q  ^jfe  and  that  she  be  cited  within  the  legal  delay, 

of  Practice,  pro-  '  --w  ^ » 

Tides  that  ''ODe  which  cannot  be  less  than  ten  days,  in  order  that  she  may 
eitlLr  be^^or  answer.  It  has,  by  the  strongest  implication,  provided  that 
after  issoe  join-  creditors  may  join  issue  on  the.  answer,  and  proceed  to  trial 
interrention  do  tbcreon.  The  decision  of  the  judge  a  quOj  if  il  be  a  corrtot 
principal'  sait^  oue,  blots  out  that  part  of  the  Louisiana  Code,  which  allowv 

^Uowed  *^o*ci*ie  ^''^ '"^^''^^""®"  ^^  ^'^  ^^^^  because  it  retards  the  pro- 

the paripri^inst  eoedings  of  the  wife  against  her  husband  ;   and  in  no  case 

reoted,  the  same  can  the  petition  of  intervention  be  filed,  a  copy  of  it  served 

or**retpond**to  ^"  ^^^  ^'^'^'  ^*^''  ^  citation  to  answer  within  the  legal  delay, 
interrogatories,  heranswer  put  in,  issue  joined  thereon,  and  trial  take  place, 

giTen,asinordi-       .,,.-.  1   •  .      j-        *u  * 

aary  suits.  Without  occasioning  some  delay  or  retarding  the  progress  of 

the  original  suit. 

In  the  present  case,  the  wife  appears  lo  have  waived  the 
80  where  the  Acuity  of  opposing  the  intervention  on  the  ground  that  it 
plaint iffhasti^  retarded  the  proceedings  against  her  husband.  She  has  trea- 
▼ening  parties  as  ted  the  intervening  parties  as  properly  in  court,  by  propoand- 
eouriu'^^e  must  ^^g  interrogatories  to  some  of  them,  thus  admitting  that 
allow  them^the  (jj^y  ^^^  legally  entitled  to  the  lime  within  which  a  party  is 
bring  in  the  an-  bound  to  answer  interrogatories.  The  suit  was  brought  in 
newaarj*  pai^  ^^  parish  of  Rapides,  and  the  party  interrogated  resides  in 
*^^  New-Orleans ;  it  was,  therefore,  impotsibleyonltieAdd  Msyj 
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vli0D  the  xnolion  (o  delay  the  irml  of  the  cause  was  made,  w^Mrawiinr 
4bai  the  interrogatories  could  have  been  answered  ;  only  nine   O"^*^*^**^ 
days  baying  elapsed  since  the  filing  of  the  petition  of  inter-  uKumimnmm^ 
Teniion,  and  but  fifteen  days  from  the  instiitliion  of  the 
original  suit. 

It  is»  therefore,  ordered,  adjudged  and  dreceed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed,  and  the  case  remanded  with  directions  not  to  pro- 
ceed in  the  trial  of  the  original  cause,  until  the  interveners 
and  appellants  shall  have  the  opportunity,  and  the  legal 
delay  necessary  to  bring  the  parties  in  the  orig^inal  suit  pro- 
perly before  the  court ;  the  plaintiflT  and  appellee  paying  the 
costs  of  the  appeal 


DKLININICO  &  CO.   V».   TERRT. 

SmWMAL  WmOM  THC  OOUKT  OV  THI    SIXTB    DUTEIOT,    F0&   TBI  FABim  •V 
HATOBl^GIUS,  JVIMIB  KINO  OF  THB  FIFTH  FmSUOIMCI. 

Obligon  are  bound  on  a  note  or  obligation  ffiyea  to  take  up  another'!  notei» 
as  soon  aa  they  are  over  doe,  and  remain  unpaid. 

A  ahow  of  defence  will  not,  alone,  protect  the  appellant  from  damages,  as 
for  a  friTolons  appeaL 

This  is  an  action  against  the  principal  and  surety,  on  their 
oUigalion  for  five  hundred  and  seventy  dollars,  given  to 
take  up  a  note  for  about  this  sum,  due  and  given  by  tiie 
present  plainiiflT's,  and  which  bad  been  transferred.  The 
notes  were  suflered  to  be  protested,  and  this  suit  was  insti- 
tuted on  the  note  or  obligation  given  to  secure  their  pay- 
ment.    The  defendants  to  the  suit  pleaded  a  general  denial. 

The  fdlowing  is  the  note  sued  on.  '**  For  value  received, 
I  fronrise  to  pay  Delininico  t  CVs  note  in  fevor  of  John  fl. 
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WnnMiDwr.  Mahle,  secured  by  mortgage,  due  December  SSd,   18S8, 

Oe/ofter,  1840.  transferred  by  me  to  A.  L.  Deblieux,  amounting  in  all  to 

Muanioo^ra  ^^out  fi^e  hundred  and  seventy-six  dollars ;  to  wir,  seventy 

dollars  on  my  account  and  balance  on  account  of  Mr.  E. 
Terry." 
JfaUhiloches^  August  23d,  1838.'' 

**  C.  A.  BULLARD.** 
'^Ephraim  Terry,  fecurity.^ 

This  note  became  due  and  was  regularly  protested  for  non- 
payment.    All  the  signatures  were  proved. 

There  was  judgment  in  favor  of  plaintifi^  for  the  sum  of 
five  hundred  and  forty*eight  dollars  and  eighty  cents,  and 
Against  defendants  in  soUdo.     Terry  alone  appealed. 

Ftarson  and  Carr^  prayed  the  affirmance  of  the  judgment, 
with  ten  per  cent  damages. 

Rothroekf  contra,  submitted  the  case  in  written  points. 

Moqfky,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiflTs  allege,  that  defendants,  C«  A.  Bullard  as 
principal,  and  Ephraim  Terry  as  surety,  undertook  and  obli- 
gated themselves,  for  a  valuable  consideration,  to  take  up 
and  pay  a  note  drawn  by  them  (the  plaintiffs)  to  the  order  of 
.    '^*'^o%(#H>|A^       maturing  the  23d  of  December,  1838.    That 
.\^^ '  '  m'Yid^m  of  their  engagement,  they  suffered  said  note  to  be 
r  ^  protested  at  its  maturity,  for  want  of  payment,  and  refuse 

.>;.f/i(!f^^!'^w'^'  pay  Its  amount,  for  which  they  as  drawers  have 
*  become  liable  unto  the  holder,  A.  L.  Deblieux.     The  defend- 

<«^.^i[]fi(g  pleaded  the  general  issue,  and  denied  their  liability. 
.^  There  was  judgment  for  the  plaintiffs,  and  E.  Terry  alone 
appealed. 

The  appellant  has  contended  that  plaintiffs  have  no  right 
of  action  against  him,  because  they  had  not  at  the  inception 
of  this  suit  paid  the  note  held  by  Deblieux ;  that  he  has  not 
been  legally  put  in  default,  and  that  there  was  no  time  fixed 
in  his  obligation  to  pay  the  note  drawn  by  plaintiffs.  This 
can  hardly  b6  cooeidered  as  a  serious  defence.    It  is  clear 
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that  the  plainti A  right  of  action  accrued  so  soon  as  the  oote  Wwma  Dwiw 

was  protested  for  non-payment ;  and  the  record  shows  that  Qgio6<r,  1840. 

its  anK>unt  was  demanded  of  the  appellant,  who  admitted  his 

liability.      We  have  frequently  held,  that  a  show  of  defence 

in  this  court  will  not  protect  the  appellant  from  damages  for  •'^^J"'^  ^^ 

a  frivolous  appeal.  fenee  wiU   not. 

alone,      proieet 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  fr^  damagetL 
Court  be  affirmed^  with  costs  and  ten  per  cent,  damages.       mpellL^^^'^^^ 


FLOBES  V$.    LEHEE,    ADMINISTRATOR,   &C. 
AVrVAI.  rKOM  THB  OOUET  OF  PR0BATS8,  FOE  THE  FAEMH  OF  NATOHITOORBS. 

A  marriage  contract  passed  before  a  justice  of  the  peace  is  null ;  and  any 
gifts  or  donations  made  in  it  are  null  and  void. 

A  donation  propter  napHoM  makes  no  part  of  the  wife's  dowry,  and  she  has 

no  mortgage  for  its  restitution. 
Every  donation  inter  vivot  between  husband  and  wife,  by  marriage  contract 

or  other  matrimonial  agreement,  is  subject  to  the  general  laws  prescribed 

for  ordinary  donations,  and  especially  in  article  1523  and  following,  of 

the  XiOtimona  Code^  under  the  penalty  of  nullity. 

This  is  an  action  by  the  surviving  wife,  against  ^^^^^^*W^jk  ^^ 
istrator  of  her  deceased  husband's  estate,  to  recowJfaiMrm     ^" 
of  two  thousand  five  hundred  dollars,  the  amoBnt   of  A^^j 
donation  projder  mipiiof,  made  in  their  marriagaflAVacqP'^ 
passed  before  a  justice  of  the  peace,  the  21st  Noveraber,  1 836.         ^ 
She  alleges,  she  has  a  right  to  take  out  of  any  partlotlftA^'^ 
succession  of  her  deceased  husband  this  sum,  wl 
demands  from  the  administrator.     A  copy  of  the  marrii 
contract  is  annexed,  and  judgment  prayed  thereon  for  the 
sum  claimed. 

The  defendant  pleaded  a  general  denial.  The  only  evi- 
dence offered  was  the  marriage  contract,  executed  before  a 
justice  of  the  peace,  in  which  the  husband  gives  to  his 
ifileoded  spouse,  the  sum  of  two  ihousaod  five  hundred 
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WwnenDm.  dollan^  in  prospect  of  the  marriage  then  about  to  beeolem* 

OetfiAA-,  t84a   Dised,  which  he  declares  he  ha$  ddiwered. 

nii^t^  There  was  judgment  for  the  defendant,  and  the  plaintiff 

««•  appealed. 

mATom,  Ccc 

Rothrockf  for  the  appellant,  contended,  that  admitting  the 

act  of  donation  is  null  for  a  vice  or  defect  of  form,  it  may 

still  be  good  to  establish,  (as  the  act  declares,  the  sum  of 

money  was  really  delivered  by  the  donor  to  the  donee,)  that 

it  formed  her  dotal  property ;  and  that  the  husband  had  the 

administration  of  the  property  and  that  it  might  be  reclaimed 

as  asked  for. 

Sherburne^  contra* 

No  mortgage  exists  in  the  wife's  favor  on  account  of  a 
donation  propter  nuptias^  made  by  the  husband. 

2.  The  wife's  mortgage  on  her  husband's  property,  only 
exists  for  the  restitution  of  her  dotal  and  paraphernal  pro- 
perty. 

S.  A  donation  propter  mptias,  by  the  husband  to  the  wife, 
makes  no  part  of  the  wife's  dowry.     Lottmona  Code^  2S18. 

4.  The  defendant  is  administrator  of  Ruey's  succession, 
and  is  the  representative  of  its  creditors.  No  allegation  or 
proof  has  been  made  that  the  succession  is  solvent,  and  the 
wife  is  entitled  to  no  preference  over  creditors. 

&  A  donation,  not  made  before  a  notary  and  two  witnesses 
is  null.     Idem.,  mOcU  523,  1525.    8  JMsrlte,  JV*.  S.,  127. 

6  Every  donation  nUerowoB,  though  made  by  marriage 
contract  to  the  husband  or  wife,  is  subject  to  the  general 
rules  as  to  the  from  of  donations.     Idem.,  1727,  1737. 

The  donation  was  made  before  a  justice  of  the  peace,  and 
is  therefore  void.  Justices  of  the  peace,  can  only  celebrate 
marriages,  and  are  not  the  proper  officers  to  autbenticatis 
matrimonial  agreements. 

iSftmen,  /.,  delivered  the  opinion  of  the  court 

This  suit  is  brought  by  a  widow,  who  sues  the  adnrinitf* 
trator  of  the  estate  of  her  husband,  for  the  recovery  of  two 
thousand  five  hundred  dollars,  whieh,  she  allages,  is  the 
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amouotof  a  donation  prapUrnuptiat  made  her  by  her  hus-  Wn^nuDm. 
band  in  the  contract  of  marriage ;  and  which  sum  is  by  said    October^  iMa 
contract  to  be  taken,  at  the  dissolution  of  the  community,  •"■■*=*='="™- 
out  of  the  beet  and  oioel  available  properly  of  the  succession.  t». 

She  prays  for  the  payment  of  the  said  sum,  and  claims  the  '""^^11^' 
benefit  of  a  privilege  and  lien  on  the  property  of  the  succes- 
iROft,  or  if  she  canhot  obtain  this,  ihtti  she  be  pant  as  an 
ordinary  creditor.    The  lower  court  disallowed  her  preten- 
sions^ and  she  appealed. 

The  marriage  took  place  in    1836,  and  the  contract  was     a    mamage 
paseed  before  a  justice  of  the  peace  ;  it  is,  therefore,  not  valid  Mm\  JuVti^ 
as  a  marriage  contract.     Louinana  Code,  article  2308.     Had  ^^}}^^  P*f««»  »• 
the  contract  of  marriage  been  a  valid   one,  it  is  clear  that  a  gifu  or  doim- 
donation  propter  nupttaa^  by  the  husband  to  the  wife,  makes  ara"'™uU^"aiid 
no  part  of  the  wife*8  dowry,     /dcm.,  article  2318 ;  and  as  the  *^jj-     .      . 
wife's  mortgage  on  her  husband's  properly,  exists  only  for  firofter  nupttoM 
the  restitution  of  her  dotal  and  paraphernal  effects,  plaintiff  |he  wlfe^t'dow- 
would  not  be  entitled  to  claim  the  right  of  privilege  and  lien  J^'^'JlJ,**  ^ 
on  the  property  of  the  succession,  as  she  prayed  for  in  her  iu  restitution. 
petition.     But  the  act  of  donation,  in  this  case,  was  made 
before  a  justice  of  the  peace,  and  is,  consequently,  not  better 
than  of  it  had  been  made  by  an  act  under  private  signature, 
and  the  gift  is  void,  if  not  made  before  a  notary  public  and 
two  witnesses.     Idem.^  articles  1523,  1525.    8  Martin^  JV*.  S.^ 
126.     It  was  not  a  manual  gift  accompanied  by  the  payment 
of  tbe  money,  since  the  amount  thereof  was  to  be  paid  after  tion  inter  vtvoe 
the  dissolution  of  the  community ;  and  it  is  a  well  established  band^tnd  wifT 
role  that  every  donation  inter  vivos^  though  made  by  marriage  ^T      mtrriMge 

....  .r  J      •_  J  eon^nict  or  other 

contract  to  the  husband  or  wife,  or  made  between  married  matrimonial  a- 
persons  by  matrimonial  agreement,  i6  subject  to  the  general  S^^^f'^^'o  the 
rules  prescribed  for  ordinary  donations,  /dem.,  articles  1727,  J^^wribed  'V 
I7S7.  Our  laws  are  imperative  on  this  subject-,  and  a  dona-  orciinarj  dona- 
tion cannot  Validly  be  made  in  any  other  form  but  that  point-  eial'iy  tn  alS^ 
ed  out  by  artielei  1623  et  seq.,  under  the  penalty  of  nullity.  Init^'^ihe^i^ 
We  are  of  opinion  the  judge  a  quo  did  not  err  in  rejecting  MjrifKi  Code,  un* 
plaintiff's  claim.  of  oaiiity^    ^^ 

It  is,  there/dre,  drdered,  adjudged  and  decreed,  that  the 
judgWt^rit  tt  the  Court  of  Pr6batetf  be  attrmed,  with  cosu. 

S0  VOL.    XVI. 
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WXSTSBS  OlbT. 

October,  \M0,  TOMPKINS  V8.    STROUD   ET   AL. 


TOMPKINS 
WnOVD  XT  AT, 


ArrXAL    PBOM   TBI    COUBT  OF   TBI   NINTH   DI8TRXOT,   FOE    THN    PAIMB  OF 

CARBOLL,  JUDGB   DA VII  PBBSIDINO. 

The  iheiiff  is  not  bound  to  give  any  notice  previous  to  seizure,  under  a  writ 
of  JierifaeioM.  Notice  griven  on  the  day  of  seizure  is  sufficient,  and  three 
days  afterwards  the  sheriff  may  advertise  the  property  for  sale. 

This  is  an  injunction  suit.  The  plaintiff  alleges  thai  the 
sheiifThas  seized  and  advertised  his  land  and  improvements 
for  sale,  under  an  execution  which  issued  on  a  judgment  of 
the  defendant  against  him,  for  five  hundred  dollars.  He 
alleges  that  said  proceeding  is  clearly  illegal,  as  he  has  not 
been  notified  of  said  judgment  according  to  law,  or  of  the 
seizure,  wherefore,  he  prays  that  all  the  proceedings  be 
enjoined. 

The  defendant  pleaded  a  general  denial,  and  prayed 
the  injunction  be  dissolved  with  damages.      ' 

From  the  evidence,  it  appeared  that  the  notice  of  seizure 
under  the  execution  was  without  date ;  but  the  deputy 
sherifif staled,  that  the  service  of  (he  notice  and  seizure  were 
both  made  on  the  same  day,  to  wit;  the  20ih  May,  1839. 

There  was  judgment  sustaining  the  injunction,  and  the 
defendant  appealed. 

M^Gwty  for  the  plaintifiT,  submitted  the  case. 

jSe%,  for  the  defendant,  contended  that  the  plaintiff  had 
failed  to  make  out  his  case,  and  the  injunction  must  there- 
fore be  dissolved  with  damages. 

2.  It  appears  (hat  due  notice  was  given  by  the  sheriff,  and 
the  land  advertised  for  sale  according  to  law.  Codt  of  Prac- 
ticef  article  643  to  654,  inclusive. 

BuUcard  /.,  delivered  the  opinion  of  the  court. 
The  plaintiff  and  appellee  obtained  an  injunction  to  stay 
proceedings  on  a  writ  of  fieri  facias^  issued  against  him,  on  a 
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judgment  and  twelve  months'  bond,  in  favor  of  the  appellant  WirmyDitT. 
on  the  ground,  that  the  plaintiff  never  had  ten  days  notice  of  October,  1840. 
seizure,  nor  two  days  notice,  nor  indeed  any  legal  and  siiffi-      tomwuhs 
cient  notice  thereof.  ^^ 

The  answer  denies  that  the  petition  sets  forth  any  cause  of 
action,  and  (he  defendant  prays  for  the  dissolution  of  the  in- 
junction, with  damages  against  the  plaintiff  and  his  surety  in 
the  bond.  The  injunction  was  however  maintained,  and  the 
defendant  appealed. 

The  statement  of  facts  shows,  that  on  the  20th  of  May,  the 
writ  was  executed,  by  levying  on  a  tract  of  land  and  improve- 
ments, and  on  the  same  day,  a  written  notice  of  the  seizure 
was  given  to  the  plaintiff,  and  the  petition  sets  forth  that  on 
the  24th  it  was  advertised  for  sale. 

It  is  clear  that  the  sheriff  is  not  bound  to  give  any  notice 
previously  to  seizure  under  a  writ  of  fieri  facias.  The  Code 
is  explicit  on  this  point.     It  directs  the  sheriff  as  soon  as  he     The  tberiff  it 

not    bound      to 

has  received  the  writ,  to  execute  it  without  any  delay,  by  give  enj  notice 
seizing  the  properly  of  the  debtor ;  Code  of  Practice,  643.  Jli^l^^ndeTa 
But  the  petition  is  obscure:  it  leaves  it  doubtful  whether  V**<>fA7/fl- 

cuUm         Notice 

the  plaintiff  meant  to  complain  of  a  want  of  previous  notice,  given  on  the  day 
or  of  the  noiice  required  by  arlide  654  of  the  Code  of  Praciicty  fioiCTr«ndihree 
subsequent  to  the  seizure.     If  the  latter  was  intended,  the  <J«iy8 efterward., 

...  .  .  •         r    I  •  .      '  the  •heriflTmej 

evidence  shows  that  such  notice  of  the  seizure  was  given  on  advertise      the 
the  same  day.     It  is  true  the  noiice  is  without  date^  but  it  is  ^^^       ^ 
shown  to  have  been  served  on  the  same  day  upon  which  the 
levy  was  made.     This  we  think  was  sufficient,  and  the  court 
erred  in  maintaining  the  injunction. 

It  is,  therefore,  oidered  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  that  the  injunc- 
tion be  dissolved,  and  that  the  defendant  recover  of  the  plain- 
tiff F.  Y.  Tompkins,  as  damages,  twenty  per  cent,  on  the 
amount  of  the  judgment  of  Stroud  against  him,  with  costs  in 
both  courts ;  reserving  to  the  appellent  his  right  of  action  upoo 
ibe  injunction  bond  against  the  surety. 
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WMTUurlhtT. 

lULVBIB  8k  CO. 


MAURIlffr   CO.   Vt.    PEROT. 

AFPSAL   FEOM  TBI   COURT  OV    THB    SIXTH    DMTRIOT,    fOR    TSK  VABIflB  «V 
WATCaiTOOHCfl,  TSB  JUOAB  OV  TBB  FiffVH  rEMIMlHI. 

A  aots  pAj«ble  at  plaintlflb'  domicil,  noed  not  bo  formiUj  prwented  fir 
payment,  oipecullj  wben  it  is  afaown  ihm  dofoadant  had  no  Auda  fhmm. 

Thin  is  a  suit  against  the  maker  of  a  prommory  note. 
The  signature  was  admit  led,  and  a  general  denial  pleaded. 

The  note  was  payable  at  the  plaintiffs'  domicile  and  it  was 
proved  the  defendant  had  no  funds  there  to  make  paymetH. 
There  was  judgment  against  him,  and  he  appealed. 

The  case  was  submitted  to  the  court. 

MarHnJ.y  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  against  him, 
on  his  promissory  note,  payable  at  the  plaintiffs'  domicil  in 
New-Orleans.  The  answer  admits  his  signature,  but  denies 
that  the  plaintiffs  have  shown  any  cause  of  action. 

The  plaintiffs  state  in  their  petition,  that  on  the  maturity 
of  the  note,  they  examined  their  books,  and  ascertained  thai 
the  defendant  had  no  funds  to  his  credit. 

The  defendant  failed  to  -answer  interrogatories  propounded 
10  him,  requiring  him  to  state,  whether  he  had  any  funds  in 
the  hands  of  the  plaintiffs  at  the  maturity  of  the  note  or  not, 
and  they  were  taken  for  confessed. 

'  Judgment  was,  in  our  opinion,  properly  rendered  against 
the  defendant,  and  damages  are  asked. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
ten  per  cent,  damages. 


or  THS  STATE  OF  LOUISIANA.  tTT 


WmuuiDuv. 
KIRKBT's   HE1R8  VS.  FOOLEMAIV.  Oclofr«r,  1840. 

AprmAL  FmoM  nw  covet  ov  the  iiztb  DitTEicr,  foe  the  faemh  of  KIEKBT*! 

ATOTBtXEIf  THE  JVOOE   OF  TEE  ■ETENTH  DlflTEIOT  FEBSfOIHO.  fOOUMAV, 

J 

TIm  poaallj  for  fiultng  to  pay  the  different  inetalmenU  to  the  United 
StEteet  for  the  purchaee  and  entiy  of  lands  onder  the  credit  ejetanh  wma 
aboolate  forfmtore,  and  the  roTeraion  of  the  land  to  goTernment. 

AcoordJnf  to  the  act  of  congren,  pasMd  the  Sd  March^  1821«  after  tbe 
change  from  tbe  eraHt  to  the  eoiA  aytUaa^  which  extended  the  credit  on 
lande  already  parchaaed  bat  not  paid  for,  or  allowed  a  discount  to  thoee 
pnteiing  to  pay  in  eaahf  tbe  penalty  for  failing  to  comply  with  these 
reqaiaitions*  was  absolute  forfeitore  and  rerersion  to  tbe  goFenunent. 

The-antiy  and  purchase  of  lands,  under  tbe  act  of  tbe  4th  July,  1897, 
jprmonsly  forfeited,  diTeeted  the  United  States  of  all  title  wbicih  had 
bosB  acquired  by  tbe  preyious  forfeitures  and  reyeruons. 

TIm  E^gisteni  and  recelrers  being  anthoriied  by  tbe  laws  of  oongnas,  to 
^tny  into  eflfoct  the  yaiious  laws  allowing  pre-emption  rights,  and  also 
toEMke  saleof  the  public  lands,  this  court  is  bound  to  giye  effect  to  the 
titlur  tbey  coufer*  unless  tbe  adverse  party  produces  a  better. 

80,  wImto  the  register  and  reeeiFer's  certificate  granted  a  pre-emption  right 

to  the  plaintiff's  ancestor,  a$  tutignee^  on  payment  of  tbe  price,  and  there 

M  BO  eFidence  oi  tho  assignment  but  tbis  certificate :   Hdtf,  that  they  must 

joeoTor  the  land,  as  against  the  defendant  who  claims  under  a  prior 

•nfry,  but  hu  title  was  forfeited  to  the  United  States. 

This  18  a  petitory  actbn,  to  recover  two  quarter  sections  of 
land,  containing  three  handred  and  six  acres,  more  or  less, 
which  the  plaintiffs  allege  their  ancestor,  John  Kirkby,  pur- 
chased or  acquired  right  thereto,  from  one  Henry  Slaughter, 
but  that  the  defendant  has  taken  possession  of  the  greater 
{Mtrt  of  the  same,  and  continues  to  hold  it  and  claims  to  be 
the  owner  thereof.  They  pray  that  they  be  restored  to  the 
possession  and  quieted  in  their  title  to  all  of  said  land. 

Tbe  defendant  denied  that  the  plaintifls  had  any  title  to 
ib^  land  in  question ;  and  averred  that  he  was  the  true  own- 
er, especially  to  one  of  the  quarter  sections ;  that  he  pur« 
chased  from  one  J.  Phillips,  who  resides  in  Kentucky,  and 
whom  he  prays  may  be  called  in  warranty,  and  a  curator  ud 
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WMTnvDMT.  hoc  appointed  to  represent  himi  which  was  ordered,  and  one 

October^  1840.   appointed  accordingly.     The  curator  ad  hoc  never  acted,  and 

uBKBT'a  HKims  shortly  afler  died,  and  Phillips  was  never  notified  of  his  lia- 

^'  bility  in  warranty.     Upon  these  issues  the  parties  went  to 

trial  before  the  court. 

The  evidence  of  title,  of  the  respective  parties,  consisted 
of  proceedings  in  the  land  office,  in  niaking  purchases  under 
the  different  laws  of  congress,  and  of  the  register  and  re- 
ceiver's certificates,  &c. 

The  plaintiffs  produced  the  certificate  of  the  register  of  the 
land  office  at  Opelousas,  dated  the  2d  day  of  July,  1827, 
stating  that  the  two  quarter  sections  of  land  claimed  by  thena 
08  assignees  of  Henry  Slaughter^  had  been  fully  paid  for,  and 
that  according  to  the  act  of  congress,  passed  the  4th  May, 
1826,  they  were  entitled  to  a  patent  from  the  government, 
on  the  presentation  of  this  certificate. 

The  defendant  claimed  one  hundred  and  fifty'K)ne  acres  of 
the  plaintiffs' land,  in  virtue  of  a  pre-emption  right  in  favor 
of  one  William  M'Kee,  which  was  subsequently  transferred 
by  several  conveyances  to  him.  It  was  entered  the  20th 
November,  1818,  and  eighty  dollars  paid,  under  the  credit 
system,  at  $2  per  acre,  which  left  two  hundred  and  twenty- 
two  dollars.  There  was  no  further  payment,  until  July,  1829, 
eleven  years  afterwards,  and  two  years  afler  the  plaintifla 
obtained  their  final  certificate,  covering  the  same  land. 

The  plaintiffs  insist  the  defendant's  right  and  the  partial 
payment  of  eighty  dollars  in  1818,  were  entirely  forfeited  by 
the  several  acts  of  congress  extending  relief  to  the  purcha- 
sers of  public  lands.  These  various  acts  are  fully  set  out  in 
the  opinion  of  the  court. 

The  cause  was  submitted  to  the  court  below.  There  was 
judgment  for  the  defendant,  and  that  the  plaintiffs  take  noth- 
ing by  their  suit.     They  appealed. 

Cuskman  argued  the  case  on  behalf  of  the  claimantcr  and 
appellants.  He  insisted  that  the  register's  certificate  was 
full  proof  of  the  assignment  from  Slaughter  to  Kirkby,  and 
relied  on  the  case  of  Boainer  vs.  Venires^  8  JUartm,  JV*.  &, 
644,  650. 
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2.  All  the  title  the  defendant  ever  bad,  was  forfeited  for  not  Wttmv  Dnr. 
complying  with  the  land  laws ;  and  especially  the  act  of  2d    O^^^^*  **^» 
March,  1821,  extending  relief  to  purchasers  of  public  lands,  ubkbt's  bum 

BrenX^  for  the  defendant,  submitted  (he  case  (o  the  court. 

CUarlandj  /.,  delivered  (he  opinion  of  the  court. 

A  rehearing  having  been  granted  in  ihis  case,  it  has-been 
examined  most  carefully,  and  it  appears  one  or  two  impor- 
tant facts,  from  not  being  presen(ed  in  argument  originally, 
or  some  other  cause,  escaped  attention.  They  make  a  ma- 
terial change  in  the  opinion  of  the  court.  The  plaintiifs 
claim  the  land  by  purchase  directly  from  (he  United  States, 
and  the  claim  of  the  defendant  is  of  the  same  character,  if 
any  he  has.  In  his  defence,  he  insisted  upon  going  back  to 
what  is  alleged  to  be  the  inception  of  ihe  titles  of  both  par- 
ties, and  in  doing  so,  the  court  has  fallen  into  the  error  which 
is  sought  to  be  corrected.  On  the  20th  November,  1818, 
John  M'Kee  claimed  the  land  in  controversy,  under  the  pre- 
emption law  of  the  12ih  April,  1814,  and,  it  is  alleged,  made 
proof  of  his  right  and  entered  it,  paying  eighty  dollars  on 
account,  and  availing  himself  of  the  credit  then  allowed  in 
sales  of  the  public  land.  The  defendant  alleges  that  M'Kee 
sold  his  rights  to  James  Bowie,  on  the  12th  February,  1819. 
Jenkins  Phillips  sold  the  land  to  the  defendant,  by  notarial 
act,  on  the  lOih  November,  1830,  although  he  does  not  ap- 
pear to  have  purchased  from  Bowie,  until  May  2d,  1834. 

The  plaintiffs  say,  Henry  Slaughter  was  entitled  to  a  pre- 
emption  right  on  ihe  land,  under  the  same  law,  and  on  the  forfttiiingtopaj 
«lst  November,  1818,  established  his  right,  paid  eighty  dol-  lIS^L^'sTo  ih^ 
larson  account  of  the  price,  and  availed  himself  of  the  credit  JJni'ed    Suiet, 

_-  .    ,       ,  ^        .  .1  mt  1       ....  .1.         for  the  porchate 

allowed  by  law  for  the  remainder.  The  penalty  for  failing  And  emrj  of 
to  pay  the  different  instalments  to  the  United  Stales,  was  a  creii?t""  wttcm! 
forfeiture  of  title  to  the  land  sold.  wnsHbioiJieforl 

feiture,  and  the 

In  April,  1820,-the  system  of  credit  sales  was  abandoned,  reversion  of  the 
and  for  the  purpose  of  collecting  the  debts  then  owing  to  the  ment*^  goYera- 
government  for  lands  previously  sold,  congress  passed  an  act, 
on  the  2d  March,  1821,  allowing  to  all  purchasers  previous 
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Wmrtur  Ditr.  lo  the  Ist  July,  18S0,  different  periods  of  credit  for  the  Amount 

OfH9^fi9¥^-  still  owing,  or  a  discount  of  thirty-seven  and  a  half  per 

nuBT's  uiM  cent,  to  all  such  as  should  prefer  to  pay  in  cash.     The  pen- 

vQwauM.     ^'^y  ^^^  neglecting  or  refusing  to  comply  with  the  provisions 

of  this  act,  on  or  before  the  30th  September,  18S1,  was  an 

obsolule  forfeiture  of  all  title,  the  land  reverted  to  the  United 

States,  and  was  subject  to  be  sold  as  prescribed  by  the  act  of 

April  24th,  1820,  Land  Laws,  vol  l,p.  787, 788,  789. 

Neither  M'Kee  or  Slaughter,  or  any  person  claiming  under 
them,  appear  to  have  availed  themselves  of  the  provisions  of 
AMording  to  this  act,  and  the  title  to  the  land  was  forfeited.  By  subse- 
freM|Mne<nhe  quent  acts,  the  provisions  of  the  act  of  March  2d,  1821,  were 
^er^the^cha?  e  1*^^^'^^^  ^^^  extended  to  different  periods,  and  the  penalty  in 
from  the  crSu  each  act,  was  a  forfeiture  of  all  title ;  Land  Laws,  voL  I,  p.  804^ 
tero,^  whieh^xl  849,  859.  None  of  the  parties  took  the  benefit  of  any  of  these 
tended  the  cred-  ^^^     g^  ^\^^^  ^^^j^  j,Qd  forfeited  their  titles  four  times,  aad 

It  on  iindt  ai* 

TtaAj  parohated  the  land  belonged  to  the  United  States.  On  the  4th  Maj, 
•ratfmSa  <fi^  1826,  congrcss  passed  an  act  revising  the  act  of  March  Sd, 
pr^iT'mrto'MT  ^^^^9  ^^^  extending  its  provisions  to  all  persons  who  should 
in  cath;  the  avail  themsclvcs  of  it  and  the  suplementary  acts,  on  or  before 
l^io  Mropi/  the  4th  July,  1827.  On  the  2d  July  1827,  the  plaintiffs  pr«- 
ritiont^'lbiol  sented  themselves  to  the  land  officers  at  Opelousas,  alleging 
lute  forfeiture  ihey  wcfc  the  legal  holders  of  the  certificate  to  Slaughter, 
thegoTernaient  and  claimed  the  benefit  of  the  act,  which  was  accorded.  What 

evidence  they  offered  at  the  land  office  to  establish  the  assign- 
ment from  Slaughter  to  Kirkby,  is  not  shown,  but  they  were 
recognized  as  his  assignees,  paid  the  full  amount  required  by 
law,  and  obtained  a  final  certificate  in  their  own  names,  in 

Theenirt  and  ^^^'^^  ^^^Y  ^^^  Stated  to  be  the  assignees  of  Slaughter  ;  that 
mirahaae  of  ihey  paid  the  price,  and  further,  that  on  the  presentation  ef 
aetof  4th.iann-  said  Certificate,  to  *Mhe  general  land  office,  the  said  heirs  of 
oMir^lSJeirJd'  ''•  Kirkby,  or  their  legal  representatives,  shall  be  entitled  t»4t 
diveMed  the  u.  patent  for  the  land  described."  This  proceeding  divested  the 
tie  vhieh  had  United  Stales  of  all  title  which  had  been  acquired  by  the  pre- 
^Uke  pkItIou^  ^'^"8  forfeitures  and  reversions,  and  gave  plaintifls  a  title  to 
forfeiturei   and  the  land ;  Land  Laws,  vol.  1,  p.  904.    Neither  M*Kee  or  any 

one  claiming  under  him,  availed  themselves  of  this  act»  so 

there  was  a  fifth  forfeiture  of  their  title. 
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On  the  Slot  March,  1828,  congress  again  revived  the  act  WmKiirDivr. 
of  March  8d,  1821,  and  extended  its  provisions  to  the  4th  of  O^^^^  mo> 
July,  1829,  and  on  the  day  before  the  expiration  of  the  act,  KimKBT*^  anu 
Phillips,  claiming  to  be  the  assignee  of  M'Kee,  came  forward     n^^^^ 
to  avail  himself  of  its  provisions.     An  account  is  stated  which 
shows  the  original  price  of  the  land,  the  payment  of  the 
eighty  dollars  in  1818,  and  the  balance  due  after  deducting 
the  discount,  and  credit  is  given  for  it  as  being  paid  to  the 
receiver ;  but  the  defendant  produces  no  receipt  from  him,  or 
any  patent  certificate  from  the  register,  and  from  an  exami- 
nation of  the  whole  record,  we  are  induced  to  believe  none 
was  given.    It  is  more  than  probable,  that  the  statement  was 
made  for  the  purpose  of  adjusting  the  claim,  and  that   it 
was  then  found  the  land  had  been  previously  sold,  and  the 
account  therefore  left  in  the  office,  from  which  a  copy  has 
been  taken,  as  it  now  appears  in  the  record,  or  it  may  be,  it 
was  stated,  for  the  purpose  of  obtaining  the  benefit  of  another 
act  of  congress  of  the  23d  May,  1828,  which  authorized  scrip 
to  be  given  to  such  purchasers  of  land,  for  the  money  paid  on 
account,  when  they  had  not  availed  themselves  of  the  pro- 
visions of  the  act  of  March  2d,  1821,  and  the  acts  supple- 
mentary thereto,  or  were  prevented  from  taking  such  benefit, 
by  the  land  being  sold  after  the  forfeiture  and  reversion  for 
non-payment ;  Land  Laws,  vol  2,  p.  212,  222.  The  re^itten 

When  Phillips  applied  to  pay  for  the  land,  he  was  not  the  ing  authorized 
assignee  of  M«ee,  as  the  latter  had  sold  to  Bowie  in  1819,  ^0^,.)^^?^ 
and  there  was  no  transfer  from  him  to  Phillips,  until  May  2d,  ry'mto  effeetthe 
1834,  and  this  suit  had  been  commenced  more  than  eighteen  lowing       pre- 

months  previoue.  23u»,.o"£:k:; 

The  refiristers  and  receivers  are  the  persons  authorized  by  ?'«  °^  if»*  P'*- 
congress  to  carry  these  vanous  laws  mto  effect,  and  havmg  eourtisbouDdto 
sold  the  land  in  controversy  to  the  plaintiffs,  we  are  bound  to  fil]|,  theV^ooiH 
ffive  effect  to  their  title,  it  appearinir  the  defendant  has  no  ^^J»  "'^^■*  •if 

^  .   »         rr  o  advene      ptrlj 

title  by  which  he  can  hold  the  property.  4  Louriana  RepartSf  prodooes  a  bet- 
647 ;  6  Louisana  Reports^  10. 

The  judgment  in  the  court  below  having  been  in  favor  of 
the  defendant,  it  will  be  necessary  to  remand  the  case,  to 
36  VOL.  XVI. 
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WtmavDin.  give  the  defendant  an  opportunity  of  proceeding  against  his 
October^iMO.    warrantor,  and  also  to  settle  any  questions  that  may  arise  \n 
HAKBitov      relation  to  damages  and  improvements  made  upon  the  land 
^'  in'^controversy. 


Knitter  and  i«-  It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
eater*  K^^  ^^ ^^^ District  Court  be  annulled,  avoided  and  reversed  ;  and 
\  ^vr^tn^on  this  court  proceeding  to  give  such  judgment  as,  in  tbeir 

ririit  to  the  plain  u.  ,     l  l  •  •     -V  *  u  i         j     r 

tiff's  aneeitor,at  opmion,  ought  to  have  been  given  m  the  court  below,  do  fur- 
«ma!t  tif  £  ^^^^  ^^^^^  ^"^  decree,  that  the  plaintiff  do  have  judgment 
pnoe,  and  there  against  and  recover  of  the  defendant  the  land  in  controverey, 

iinoeTideDeeoi  ,    .         ,  ,  _         ,  ... 

the  anignmept,  bemg  the  soutb-west  quarter  of  section  number  six,  in  town- 
eate^'lfe^'^t  ^^ip  number  two  south,  range  number  three  east,  containing 
^^^TT*^"  about  one  hundred  and  fifty-one  acres,  and  they  be  quieted 
agaioit  the  'de-  in  their  title.  And  it  is  further  ordered,  that  this  case  be  re- 
•UiiM^ under  a  Hiandcd  lo  the  inferior  court,  to  be  proceeded  in  according  to 
prior  entiy,  but  |||^^  between  the  defendant  and  his  warrantor,  and  also 

his  title  was  for-  ' 

felted  to  the  u.  between  (he  plaintiff  and  defendanf,  in  relation  to  rents, 
^^^  fruits,  improvements  and  damages;  the  appellee  paying  the 

costs  in  this  court  and  those  in  the  court  below,  up  to  the  ren- 
dition of  this  judgment ;  those  hereafter  accruing,  to  be  fix- 
ed by  the  judgment  that  may  hereafter  be  rendered. 


HARRISON  05.   BOWEN. 


ArPBAL   FROM  THE  OOUftT  OF    TUX  HINTB  DIBTRICT9  FOE  TRB  FAEIBB  OF 

CONOOEDIA. 

IVhere  a  commission  is  addressed  to  a  person  by  name  in  another  state  as 
a  special  commissioner  to  take  depositions,  his  capacity  and  signature 
and  that  of  the  witness  who  testifies,  are  not  required  to  be  proved. 

Notice  of  protest  sent  to  a  post-office,  in  a  different  state  from  that  in  which 
the  endorser  resides,  is  sufficient,  when  it  is  shown  to  be  the  nearest  to 
his  residence  and  he  receives  his  letters  and  papers  there. 

It  is  not  indispensably  necessary  that  demand  of  payment  and  notice  be 
made  and  given  by  a  notary.  Any  other  person  map  make  demmd  and 
give  notice;  the  mode  of  proof  only  is  different. 


OF  THE  STATE  OF  LOUISIANA.  MS 

This  18  an  action  against  the  payee  and  endorser  of  a  ncfle.  wnrmiDtn: 
The  plaintiff  alleges  he  is  a  citizen  of  Mississippi  and  holder    Octoiter,i9¥k 
of  the  note*  and  that  the  defendant  is  a  citizen  of  Concordia,      KkumjmtT* 
in  Louisiana,  and  (he  first  endorser  thereon ;  and  he  prays       gowxa. 
judgment  for  the  amount,  the  same  having  been  protested 
and  due  notice  givea. 

The  defendant  excepted,  that  it  was  not  shown  the  court 
had  jurisdictioB,  as  the  residence  of  neither  plaintiff  or  defend- 
ant was  alleged  or  stated,  and  the  suit  should  be  dismissed. 

In  answer  to  the  merits,  he  admitted  his  signature  on  the 
note  and  pleaded  the  general  issue.  Upon  these  pleadings 
and  issues  (he  parties  went  to  trial. 

A  commission  had  been  addressed  to  W.  S.  Purdue  a  jus« 
tice  of  the  peace  at  Natchez,  to  take  the  deposition  of  James 
K.  Cook,  the  notary  who  protested  the  note.  It  was  return- 
ed duly  executed,  but  there  was  no  proof  of  (he  official 
capacity  of  the  commissioner,  or  of  his  and  the  witness's 
signatures,  except  the  bare  signatures  themselves,  and  it  was 
objected  that  they  could  be  read  in  evidence  without  this 
proof.  The  objection  was  sustained,  and  the  plaintiff  except- 
ed. Interrogatories  were  propounded,  and  the  answers  to 
them  by  the  defendant  read  in  evidence,  and  which  are  fully 
noticed  and  their  tenor  stated  in  the  opinion  of  .this  court. 

On  hearing  the  other  testimony  and  arguments  of  counsel, 
the  judge  presiding  non-suited  the  plaintiff  and  he  appealed. 

The  case  was  argued  by  Mr.  Barbour,  for  (he  plaintiff  and 
appellant,  and  by  Mr,  Stacy  for  the  defendant. 

GwrUmd^J.i  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  the  endorser  of  a  promissory  note 
for  seven  thousand  five  hundred  and  twenty-four  dollars  and 
fifty-eight  cents,  drawn  at  Rodney,  in  the  sta(6  of  Mississip- 
piy  on  the  Ist  January,  1836,  by  Wilson  &  Allison,  payable 
to  him  at  the  Planters'  Bank,  Natchez,  and  endorsed  in  blank 
by  him  and  Charles  S.  Lee.  At  the  bottom  of  the  note  is 
written, 

<*  Thoi  drawers,  Wilson  &  Allison,  will  acknowledge  notice 
at  Rodney.'' 
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Ocfofer,  1840. 

HAEUSOV 

v$. 
Bomor. 


First  endorser,  A.  Q.  Bowen,  Rodney. 

Second  endorser,  Chajiles  S.  Lee,  Rodney. 

Every  means  of  defence  has  been  resorted  to,  except  cori« 
testing  the  justice  of  the  demand.  The  defendant  was  inter- 
rogated to  ascertain  if  the  makers  of  the  note  had  not  signed 
it.  He  answers  **  that  he  does  not  know  if  they  did  execute 
ir,  and  if  deponent  knew  of  the  execution,  be  has  forgotten 
it.  He  was  further  asked,  if  he  had  not  endorsed  the  note. 
He  replies  ^Hhat  he  cannot  say  with  certainty  ;  if  he  did  en- 
dorse the  same,  which  be  cannot  say,  he  has  forgotten  it ;  as 
if  endorsed  by  biro,  be  has  not  seen  the  note  since,"  This 
is  his  answer,  on  oath,  and  yet  it  is  admitted,  in  bis  answer  to 
the  petition,  that  be  did  endorse  the  note.  He  was  then 
asked,  "did  you  receive  notice  of  the  non-payment  and  pro- 
test of  the  same  at  Rodney,  as  statedl**  and  he  answers  in  a 
single  monosyllable,  **^o.^  These  answers  are  most 
extraordinary,  to  say  the  least  of  them.  That  a  man  resi- 
ding in  the  country,  a  planter^  perhaps,  should  not  be  able  to 
recollect  whether  or  not  a  note  for  more  than  seven  thousand 
five  hundred  dollars,  payable  to  himself,  was  executed  by  the 
makers  and  endorsed  by  him,  is  most  remarkable,  and  shows 
such  want  or  inaccuracy  of  memory,  as  induces  us  to  place 
very  little  reliance  on  his  brief  negation  of  the  non-reception 
of  notice  of  protest.  He  has  probably  seissed  upon  the  pecu- 
liar phraseology  of  the  interrogatory  to  justify  the  answer. 
In  charity  to  the  defendant  we  shall  consider  this  case  as 
though  these  answers  were  not  in  the  record. 

The  ground  of  defence  is  a  want  of  notice.  We  think  it 
is  sufficiently  proved  that  the  defendant  did  sign  the  agree- 
ment to  receive  notice  at  Rodney.  Two  witnesses  swear  to 
the  signature  to  the  memorandum  to  that  effect;  one  of  theoi 
the  lute  parish  judge  of  Concordia,  and  the  others  say  they 
are  doubtful,  or  do  not  know  whether  it  is  his  signature. 
The  defendant  lives  on  the  Louisiana  side  of  the  Mississippi, 
and  Rodney  is  proved  to  be  the  nearest  post-office  to  him, 
and  he  gets  his  letters  and  papers  from  thence.  It  is  not 
attempted  to  be  shown  that  he  receives  them  any  where  else, 
or  that  there  is  a  post-office  nearer  to  him.  The  question 
then  is,  was  a  notice  sent  to  him  at  Rodney  sufficient?    The 
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flret  evidence  offered,  was  a  paper  purporting  to  be  a  protest,  Wwnmx  Oi«t. 
made  by  a  person  stating  himself  to  be  a  notary  public  in  Oeiober^  1840. 
Natchez.  It  was  objected  to,  and  rejected  by  the  court,  ^j^xaitom^ 
The  plaintiff  took  a  biU  of  exceptions.     We  do  not  considei^  vt* 

it  necessary  to  decide  upon  that  now.  The  plaintiff  then  ^  *"' 
ofiered  the  deposition  of  James  K.  Cook,  taken  in  Missis- 
sippi, by  William  S.  Purdue,  a  justice  of  the  peace  in  Natch- 
eZf  to  whom  the  commission  was  by  name  directed.  The 
defendant  interposed  various  objections  to  the  admission  of  this 
deposition,  which  being  overruled  by  the  court,  he  excepted. 

Isl.  That  the  ofBcial  capacity  of  Purdue,  the  commissioner 
appointed  by  the  court  to  take  the  deposition,  was  not  proved. 

Snd.  There  was  no  proof  of  his  signature  or  that  he  had 
reduced  the  deposition  to  writing. 

Sd.  That  as  a  consequence  the  signature  of  Cook  was 
not  attested. 

4th.  That  the  first  interrogatory  and  the  answer  thereto 
was  illegal  and  inadmissible,  as  it  attempts  to  prove  the  offi- 
cial capacity  of  Cook  by  parole. 

5th.  That  the  second  interrogatory  and  the  answer  there- 
to is  inadmissible,  because  the  questions  contained  in  it  are 
**  leading  questions.'' 

The  three  first  objections  can  be  disposed  of  together. 
William  8.  Purdue,  a  justice  of  the  peace,  residing  in  Natchez,  whereaoom- 
was  appointed  a  special  commissioner  by  the  court,  and  the  5J^|IJ!Jtot  *^" 
commission  directed  to  him  by  name.  In  such  a  case  it  is  loii  by  name  in 
not  necessary  to  prove  his  signature  or  that  of  the  witness  H^gp^ui  «om! 
who  testifies.  His  certificate  is  sufficient,  as  he  is  quo  ad  hoc^  S^iSdoniL^ia 
the  officer  of  the  court.  It  is  sufficient,  if  the  answers  be  cApMity  and 
reduoecl  to  writing,  by  a  disinterested  person,  and  signed  by  aS^ot  the  wit* 
the  witness  in  presence  of  the  commissioner.  It  is  certified  ^  m^notrt^ 
in  this  case,  that  the  witness  wrote  his  own  answers  and  quired  to  be 
signed  them  in  presence  of  the  justice.  ^^^^  * 

The  fourth  objection,  it  is  not  necessary  to  decide,  as  the 
plaintiff  does  not  rely  on  the  protest,  which  is  the  official  act 
of  the  notary,  but  relies  upon  his  deposition  to  prove  a  demand 
of  paytnent  and  the  giving  of  notice. 

The  answer  to  the  fifth  objection  is,  we  do  not  consider  (he 
second  interrogatory  a  leading  question. 
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WnrBBiiDiiT.      The  judge  did  not  err  in  receiving  the  deposition.    Cook 
Odober,  1840.   g|^yg  qq  \\^^  ^^y  (d^  note  was  payable,  he  went  with  it  to  the 
■AKBiiov      Planters'  Bank  at  Natchez,  whilst  the  bank  was  open,  present- 
■ojrni.       ^  ^^  ^^^  demanded  payment,  which  was  refused.     He  de- 
scribed the  note  particularly,  and  says  he  protested  it  the  same 
evening,  and  prepared  a  notice  in  writing  addressed  to  the 
defendant  at  Rodney,  Mississippi,  informing  him  the  holder 
looked  to  him  for  payment,  which  notice  he  placed  in  the 
post-office  at  Natchez,  the  next  morning  about  nine  o'clock 
in  the  forenoon,  in  time  to  go  by  the  mail  of  that  day.     It  is 
seldom  that  we  see  a  witness  testifying  with  so  much  parti- 
cularity and  accuracy.    It  is  not  indispensably  necessary  that 
a  demand  of  payment  of  a  note  should  be  made  and  notice 
given  by  a  notary  public.    Any  other  person  may  make  such 
demand  and  give  notice,  but  the  mode  of  proof  is  different. 
By  our  law  the  certificate  of  a  notary  is  evidence  of  demand 
It  >■  not  iiidi»-  and  notice  of  protest,  but  when  such  demand  is  made  and 
Mnrthat  demand  notice  given  by  a  private  individual,  it  must  be  strictly  proved 
Dotiorbriniide  ^^  ^^^  person  making  it,  or  other  competent  testimony.    The 
andgifen  ^  a  note  was  admitted  in  evidence  without  objection,  and,  upon  a 
other  '    penoQ  fuU  examination  of  the  evidence,  we  are  satisfied  the  plaintiflT 
mand^and^  gi^  h^  made  out  his  case  and  ought  to  recover,  and  that  the  dis- 
of*  KKrf  oS^  ^™^  judge  erred  in  dismissing  the  suit, 
different  The  parties  agr^  that  the  statute  of  the  state  of  Mississip- 

pi, allowing  interest  on  promissory  notes,  shall  be  considered 
as  in  evidence,  which  allows  eight  per  cent,  per  annum  on 
demands  of  this  description. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
of  the  District  Court  be  annulled  and  reversed  ;  and  this  court 
proceeding  to  give  such  judgment  as  ought  to  have  been 
given  in  the  court  below,  do  further  order,  adjudge  and 
decree,  that  the  plaintiff,  Nathaniel  Harrison,  recover  of  and 
have  judgment  against  the  defendant,  Allen  6.  Bowen,  for 
the  sum  of  seven  thousand  five  hundred  and  twenty-four  dol- 
^^  lars  and  fifty-eight  cents,  with  interest  at  the  rate  of  eight 

per  cent,  per  annum  from  the  fifth  day  of  January,  in  the 
year  1838,  until  paid,  with  costs  in  both  courts. 
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Wnrm*  Diar. 
STATE   OP   LOUISIANA  V$.  COOK.  October,  1840. 


arrATM 

ATrmkL  PROM    THS    COURT   OP  TBK    BIZTH    DUTIXGT,  POR    THE  PARISH  OP  "M. 

COOK. 
HATCHITOCHSS,  TBI  JUDGE  OP  THE  8BVEMTB  DISTRICT  PRESIDING. 

There  being  no  bill  of  exceptions  or  statement  of  facts,  and  the  record  not 
containing  aU  the  evidence,  the  appeal  was  dismissed. 

There  was  judgment  against  the  defendant  as  surety  in  a 
bail  bond,  given  by  one  Abraham  Anding,  charged  with 
having  committed  an  assault  and  battery  with  the  intent  to 
kill. 

The  defendant  obtained  an  appeal,  and  sent  up  the  record, 
but  in  an  imperfect  state. 

Morse  and  Raysdeny  for  the  appellant. 

Ogden^  District  Attorney  for  the  State,  asked  for  the  dis- 
missal of  the  appeal. 

Martin  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  against  him, 
as  the  bail  of  one  Anding,  on  an  indictment  for  assault  and 
battery,  he  having  failed  to  produce  the  body  of  his  principal. 

The  certificate  of  the  clerk  slates,  that  the  record  contains 
<'a  true  and  exact  transcript  of  all  the  proceedings  and  docu- 
ments on  file  in  his  office,  and  also,  of  all  the  evidence  on  file 
in  said  suit,  (no  parole  evidence  having  been  reduced  to 
writing,)  and  that  the  bond,  on  which  final  judgment  was 
rendered  in  said  suit,  has  been  lost." 

There  is  no  statement  of  facts  or  bill  of  exceptions  in  the 
record,  and  the  certificate  does  not  sHow  that  the  record  con- 
tains all  the  evidence  on  which  the  case  was  tried.  We  are 
consequently  unable  to  examine  the  case  on  the  merits. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 
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WiSTBUI  UlST. 

Oeto^flM).  COOK  V8.   STATE   OP  LOUISIANA. 


COOK 
t».  APPBAL    VEOM  THB  COUET    OP  THB  SIXTH  DUTEICT,    FOR  THB    PABISB    OP 

Tm    VTATS.  NATCHITOCHES,  THB   JUDOB   THBBBOP   PRBSIDXNO. 

51  482|  Where  a  party  is  condemned  as  sarety  on  a  bail  bond,  withmU  notice  of 

jadgment  m  #i,  or  a  copy  served  on  him,  his  remedy  is  by  appeal,  and  not 
injunction. 
If  a  judgment  is  so  illegal  as  to  be  a  nullity,  an  action  of  nullity  and  not 
an  injunction  should  be  resorted  to. 

This  case  commenced  by  injunction.  The  state  having 
recovered  a  judgment  against  one  Anding  on  his  recogni- 
zance or  bail  bond,  to  answer  an  indictment  and  prosecution 
for  assault  and  battery  with  intent  to  kill.  There  was  a  like 
judgment  against  the  present  plaintiff,  as  surety  in  said 
bond,  for  the  sum  of  five  hundred  dollars. 

Cook,  the  plaintiff,  applied  for  and  obtained  an  injunction 
on  several  grounds. 

1.  That  no  such  bond  exists  as  that  on  which  judgment 
was  rendered  against  him. 

2.  That  he  had  no  notice  of  the  judgment  tii  n,  which  was 
taken  at  the  term  before  the  final  one,  and  that  no  copy  bad 
been  served  on  him. 

3.  That  if  there  be  any  such  bond  as  the  one  sued  on,  he 
has  a  good  defence  against  it. 

4.  The  judgment  is  illegal,  and  should  be  pronounced  a 
nullity. 

It  was  stated  that  the  bond  was  in  the  papers  of  the  suit  at 
the  time  of  taking  judgment,  but  has  been  since  abstracted 
from  the  clerk's  ofiSce. 

There  was  judgment  dissolving  the  injunction,  with  inter- 
est at  ten  per  cent,  on  the  amount  of  the  judgment  enjoined, 
from  the  date  to  the  dissolution  of  the  injunction.  The 
plaintiff  appealed. 

Ogdeti,  District  Attorney  for  the  State,  prayed  for  the 
afiirmance  of  the  judgment. 
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Mont  and  Roysden,  for  the  defendant. 
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WUTUUf  DlBT. 

October^  1840. 


COOK 
THE    STATE. 


Martin  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  dissolving  an 
injunction,  staying  the  execution  of  a  judgment  against  him, 
as  bail  of  Anding  on  a  prosecution  for  assault  and  battery. 

The  grounds  alleged  by  the  plaintiff,  in  obtaining  the  in- 
junction, are  that  no  bond  exists,  such  as  that  on  which  said 
judgment  was  rendered ;  that  no  notice  was  given  to  him  of 
the  judgment  ni  st,  which  preceded  the  final  one,  nor  any 
copy  of  it  served  on  him ;  that  if  such  bond  exists,  he  has  a 
good  defence  against  it;  and  that  said  judgment  is  illegal, 
and  ought  to  be  set  aside  as  a  nullity. 

It  does  not  appear  to  us,  that  the  court  erred.     It  is  not 
pretended  that  the  bond  did  not  exist  at  the  time  judgment  MretT'onTb^i 
was  rendered  thereon.  ^iSS^ 

If  the  notice  of  the  judgment  ni  n,  and  a  copy  of  it  were  ^'^\P^  ^  5?^^ 
not  served  on  him,  and  the  judgment  was  improperly  rendered  his  remedy  is  by 
without  them,  the  remedy  was  by  appeal.  And  if  the  judg-  fi^Sctioo?**  ***** 
roent  is  so  illegal  that  it  ought  to  be  set  aside  by  an  action  of  .  if**  judnneDt 
nullity,  such  an  action  ought  to  have  been  brought,  and  may  be  a  nQnu:r>.an 
still  be  instituted. 


Where  a  party 
is  eondemned  as 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  (he 
judgment  of  the  District  Court  be  aflSrmed,  with  costs. 


action  of  niuiity, 
and  not  an  in- 
junetioB,  should 
oe  resorted  to. 


37 


VOL.    XVI. 


890  CASES  IN  THE  SUPREME  COURT 

WssnuK  DisT. 
October,  1840.  TAYLOR  ET   AL.   V8.   CRAIN's   ADMINISTRATOR. 


TAYLOR  KT  AL.     aPFIAL  FROM  TBI  COURT  OF  PROBATES,  FOR  THR  PARX8B  OF  RAPTDEBs  JUDGE 

CRAIH^riMlHI-  ^^«»»  FRRSIDIHO. 

8TBAT0R. 

Where  the  demand  exceed*  &ve  hondred  dollars  for  if  ork  and  labor  done 
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48_7ft{|  and  materials  famished  in  repairing  hoosesf  there  must  be  a  registry  of 

some  act  or  written  agreement,  in  order  to  give  a  privilege  on  the  pro- 
perty or  its  proceeds  in  the  hands  of  the  administrator. 

Two  requisites  are  indispensable,  as  between  the  employer  and  undertaker, 
for  the  teiy  creation  of  a  priYilege,  which  are,  that  the  agreement  must 
be  in  writing  and  registered  in  the  office  of  the  register  of  mortgages. 

The  price  of  property  subject  to  a  privilege,  sold  befbre  the  decease  of 
the  owner,  when  collected  by  his  administrator,  is  free  of  the  privilege, 
and  must  be  distributed  among  the  wdiaaiy  creditors. 

Privileged  claims  for  work  and  materials  on  a  house  are  prescribed  by  the 
lapse  of  six  months^  if  they  are  under  five  hundred  dollars. 

This  is  an  opposition  to  a  tableau  of  distribution  of  the 
funds  and  effects  of  the  estate  of  William  T.  Crain,  deceased^ 
filed  by  his  administrator. 

The  opponents  are  workmen  and  claim  a  privilege  on  the 
balance  of  the  price  of  a  house,  in  the  hands  of  the  adminis- 
trator,  for  work  and  labor  done  and  materials  furnished,  as 
far  back  as  1836.  The  record  shows  that  Crain  sold  the 
house  before  his  death,  and  ibis  privileged  claim  is  now  set 
up  against  the  balance  of  the  price,  of  about  one  thousand 
nine  hundred  and  fifty  dollars,  yet  remaining,  and  making 
part  of  the  assets  of  his  estate.  The  administrator  placed 
the  opponents  on  the  tableau,  as  ordinary  creditors.  The 
evidence  of  their  claim  is  simply  an  account  filed  and  proof 
of  having  performed  the  work.  There  is  no  contract  or 
agreement  between  the  original  parties  in  writing  and  regis- 
tered. 

The  opponents  set  up  an  additional  demand  of  seventy- 
five  dollars,  making  their  entire  claim  nine  hundred  and  seven 
dollars,  for  work  and  materials  furnished  another  house  of 
the  deceased,  which  was  sold  at  the  probate  sale  of  his  estate. 
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There  was  judgment  recognizing  the  plaintiffs  as  ordinary  WsnEiui  Dm. 
creditors  for  the  amount  of  their  claim,  and  ordering  them  to    Qc<o*ct'»'840. 
be  placed  on  the  tableau  as  such,  and  they  appealed.  tatlob  n  al. 

Brewer  and  Dunbar,  for  the  appellanle,  insisted  that  the  ^^^^^^^ 
opponents  had  a  privilege  on  (he  price  for  which  the  deceased 
debtor  sold  the  house,  when  that  price  was  in  the  hands  of 
his  administrator  as  assets  of  his  estate.  Louiriana  Code,  274S. 

BrerUf  for  defendant.  The  law  requires  that  every  agree- 
ment or  contract  foe  work  or  other  object,  which  exceeds 
five  hundred  dollars,  must  be  made  in  writing  and  recorded, 
to  give  a  privilege  on  the  property  or  its  proceeds.  In  this 
case  there  is  no  written  agreement,  and  consequently  no  privi- 
leges can  attach  to  the  property  or  its  proceeds.  Besides  the 
principal  part  of  this  claim  is  for  work  done  and  materials 
furnished  a  house,  which  was  sold  by  Grain  in  bis  lifetime, 
and  the  privilege  is  claimed  on  the  proceeds  or  balance  of  the 
price.  There  is  no  privilege  existing,  and  the  judgment  of 
the  probate  court  should  be  affirmed.  Louiriana  Code,  3S39, 
S746,  S747.     6  Martin,  JV*.  S.,  689.     1 1  Martin,  438. 

S.  The  Administrator  represents  all  the  creditors,  and  the 
estate  is  insolvent,  and  administered  as  such  the  rights  of 
third  persons  are  to  be  considered.  The  opponents  cannot, 
even  if  they  had  a  privilege  against  the  property  while  in  the 
hands  of  Grain,  assert  it  against  his  creditors. 

Si.  As  furnishers  of  materials  the  plaintiffs  have  no  privi- 
lege, because  none  is  given  (hem  by  law.  Their  privilege 
is  included  in  that  of  the  undertaker.    6  Martin,  JV*.  S.,  169. 

Dunbar^  in  reply,  said  thi^  case  presents  a  question  not  yet 
decided:  Whether  for  work  and  lat}or  done  by  an  undertaker 
for  a  sum  exceeding  five  hundred  dollars,  and  the  contract  or 
agreement  notiu  writing  or  recorded,  the  workman  is  entitled 
to  a  privilege!  As  between  the  workmen  and  employer  they 
would  certainly  have  a  privilege;  and  their  case  cannot  be 
altered  by  (he  death  of  the  latter.  Recording  only  has  effect 
against  third  persons  from  the  time  of  recording.  See  LotMi- 
ma  Code,  artkk  3%iL 
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WiffTKRirDisT.      JlforpAy,  J.,  delivered  the  opinion  of  the  court. 
October,  1840.        »p|^g  plalnllffa  and  appellants  complain  that  the  judge  a 
TATLORiTAL.  quo  Tefused  to  place  theno  as  privileged  creditors,  for  nine 
cRAiH'i^BMuii-  hundred  and  seven  dollars,  on  a  tableau  of  distribution  filed 
•TRATOB.       by  defendant,  as  administrator  of  the  estate  of  William  T. 
Crain  ;  their  claim  being  for  work  and  labor  done  and  mate- 
rials furnished  in   repairing    two  houses   of  the  deceased. 
We  think  the  judge  did  not  err.     They  show  themselves,  in 
their  opposition,  that  no  registry  was  made  of  any  act  or 
written  agreement  in  relation  to  their  bargain  or  undertaking. 
'*  Whatever  may  have  been  the  former  dicisions  of  this  court, 

when  there  is  no  written  agreement  or  registry  shown  to 
have  been  made,  there  can  be  no  difBculty  or  doubt  on  the 

Where  the  de- ^"'^j^^^  since  the  promulgation  of  the  LauUiana  Code.  It 
mand  exceeds  provides  expressly  ^Mhat  no  agreement  or  undertaking  for 
doUars  for  work  work  exceeding  five  hundred  dollars,  which  has  not  been 
and  '"maiet^uu  ''•^"<^®^  ^^  writing  and  registered  with  the  recorder  of  mort- 
furnishcd  in  re-  gagcs,  shall  cnjoy  the  privilege  above  granted,  i.  e.  the  privi- 
there^rau8t"^a  l^ge  of  Undertakers,  &C.''  It  is  clear  then  that,  under  this 
acf"or  vH^tien  Provision,  when  the  work  exceeds  five  hundred  dollars,  two 
agreement,  in  requisites  are  indispensably  necessary  for  the  very  creation  of 
priviiefce  on^the  the  privilege  itself,  even  between  the  employer  and  the  under- 
jlroS^^t  i^JTthe  ^^^^^'  The  agreement  must  be  reduced  to  writing,  and  It 
hands  of  the  ad-  must  be  refifislered  in  the  office  of  the  register  of  roorierafires. 

niinistrator.  ,  P  i..i-.i  ^.        •  . 

Two  requisites  If  the  act  IS  recorded  wiihin  six  days  from  its  date,  when  it 
Hie,  as^'between  ^^^  "^^^  passed  in  the  place  where  the  registry  of  mortgages  is 
the     employer  fcept,  or  adding  onc  day  more  for  every  two  leagues  from  the 

and  undertaker,        ''  °  ^  /  ° 

for  ihc  Tory  place  whcre  the  act  was  passed,  to  that  where  the  register's 
priyi^eL,  which  office  is  kept,  the  privilege  is  valid  against  third  persons,  even 

a*^'  if  *\  ****  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^^*  ^^^  confers  a  preference  over  credi- 
be  in  writing  tors  who  have  recorded  mortgages  before  the  date  of  its  regis- 
fhe  l^U^of  the  ^^J  9  ^tJt  if  not  recorded  within  the  above  specified  time,  the 
register  of  roort-  privilege  degenerates  into  an  ordinary  mortgage,  and  will  be 

good  against  third  persons  only  from  the  time  of  its  being 
recorded.  Louisiana  Code^  3240-41.  Thus  it  is  seen  from 
these  two  provisions,  when  considered  in  reference  to  each 
other,  that  they  do  not  authorize  the  inference  which  the 
pluiiitifTs^  counsel  has  attempted  to  draw  from  the  rather 
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obscure  wording  of  article  324 1,  lo  wit :     **  That  ibe  neglect  WBsrmRvDMT. 
of  recording  the  privilege  can  be  taken  advantage  of  only  by    October,  ig4o. 
the  mortgage  creditors."     It  clearly  appears,  on  the  contrary,   tatlob  bt  al. 
from  the  above  provisions  of  law,  that  the  plaintiffs  have  not  cbuh'sadmuii- 
taken  the  necessary  steps  to  secure  to  themselves  a  privilege      stbatob. 
against  their  employer ;  and  still  less  against  the  creditors  of 
the  estate,  who  must  be  viewed  in  the  light  of  third  persons. 
But  even  had  the  plaintiffs  brought  themselves  strictly  with- 
in the  provisions  of  the  law,  the  record  discloses  a  circum- 
stance which  we  apprehend  must  be  equally  fatal  to  their 
pretensions;  one  of  the  houses  on  which  they  have  done 
repairs  to  the  amount  of  eight  hundred  and  sixty-one  dollars 
and  thirty-one  cents,  appears,  from  their  own  showing,to  have 
been  sold  by  the  disceased  some  time  before  his  death,  to 
James  A.  Thorn  and  Robert  W.  Dawson.    The  funds  on 
which  plaintiffs  are  endeavoring  to  enforce  their  lien,  do  not 
proceed  from  a  sale  made  by  the  administrator  of  property 
belonging  to  the  estate,  and  it  is  on  these  alone,  that  the 
creditors  can  exercise  the  rights  and  privileges  which  they 
had  on  the  property  left  by  the  deceased.     When  a  judicial 
sale  is  made  of  property  subject  to  privileges  or  mortgages,  it 
passes  free  of  any  incumbrance  into  the  possession  of  the     i*he  price  of 
purchaser ;  and  the   proceeds  remam  m  the  hands  of  the  to  a  pri?iie|re, 
curator  or  administrator,  subject  to  the  rights  which  the  ^^J^  ^  £e 
creditors  had  on  the  property  itself.     In  this  case,  had  the  o^»«''»     '^**«? 
plaintiffs' privilege  ever  existed,  it  must  have  continued  to  exist  adminittntor,  u 
on  the  property  in  the  hands  of  the  vendees,  and  any  balance  i^^^and  ^mojit 
of  price  paid  to  the  administrator  must  be  distributed  among  **^on^\hle  wd^ 
the  ordinary  creditors  of  the  estate.  nary  erediton. 

But  the  appellants  have  contended   that  their  account  oiaimi  ib^  w^ 
being  for  materials  furnished,  and  for  work  and  labor  done,  ,J'ho^*^preI 
they  should  be  permitted  to  claim  separately  each  amount,  wribed  b^  tbe 
and  thai,  each  being  under  five  hundred  dollars,  the  formalities  moDths,  if  they 
of  an   act  and  its  registery  were  unnecessary.     This  would  hlTndred  doUa?. 
not  better  the  situation  of  plaintiffs,  for  both  claims  being 
under  five  hundred  dollars,  they  would  then  be  barred  by 
tbe  prescription  of  six  months,  established  by  artkk  2747  of 
the  Lawsiana  Code^  which  must  be  reckoned  from  the  day 
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WuTSBsOitfr.  when  the  work  was  completed,  and  the  record  shows  that  (he 
^^^'^^'^f  ^^*^   claim  was  set  up  two  years  after  the  work  was  done. 

MiviinATBiz.       ii  ig^  therefore,  ordered,  that  the  judgment  of  the  Court 
cAiowsiliTAL.  of  Probates  be  affirmed,  with  costs. 


GRIFFIffo's    ADMINISTRATRIX  VS.   CALDWELL   ET   AL. 

APPEAL  FROM  THB  COURT  OF  THB  BBVBMTH   DI8TKICT,  FOB  THB  PABI8H   OF 
OUACHITA,  THE  JUDGE  OF  THB  DI8TBICT  PRBBIl/ING. 

The  plaiatiff  eannot  have  a  caae  in  Uub  ooart  continued  for  a  urtwrwri^  as 
to  the  principal  debtor,  and  proceed  to  final  judgment  againat  the  raretiee, 
who  are  hie  eo-defendante. 

Soreties  have  an  interest  that  jadgment  be  first  rendered  against  the  princi- 
pal debtor,  or  at  least  simnltaneoosly  with  them. 

This  is  an  action  against  the  principal  and  two  sureties  on 
a  promissory  note. 

The  piaiDtiflTsues  as  executrix  of  Lorenzo  A.  Griffing, 
deceased.  She  alleges  that  the  defendant,  Caldwell,  is  prin- 
cipal, and  that  Brigham  &  Downes  are  sureties,  and  prays 
judgment  against  ail  of  them,  m  soUdo.  There  was  final 
judgment  by  default  against  Caldwell;  the  other  two  defend- 
ants severed  in  their  defence.  They,  however,  admitted  their 
suretyship,  and  averred  that  the  plaintiff  had  delayed  to  sue 
the  principal  debtor,  and  also,  that  they  were  entitled  to  the 
benefit  of  discussion,  the  debtor  having  sufficient  property  to 
satisfy  the  debt. 

Judgment  was  rendered  against  the  defendants  and  they 
all  appealed. 

There  appeared  to  be  an  omission  in  making  out  the  record, 
by  omitting  to  copy  into  it  the  judgment  by  default  taken 
against  Caldwell,  the  principal  debtor,  and  which  was  made 
final. 
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M^Qnirty  for  the  appellee,  moved  for  a  certtorun,  to  correct  WrnnvDin- 
the  record,  by  inserting  the  judgment  by  default,  and  that    O^*^^^  ^^^' 
the  judgment  against  the  two  sureties  be  amended  and  ren«>  BmanwH 
dered  absolute  against  them,  disallowing  their  plea  of  discus* 
sion,  as  they  had  failed  to  furnish  the  funds  required  by  law 
to  entitle  them  to  the  benefit  of  that  plea. 

Copley  and  Dovmes,  contra.      / 

Martin  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  principal  and  his  sureties 
on  a  promissory  note.  He  failed  to  answer,  and  judgment 
by  default  was  made  final  against  him. 

The  sureties  severed  in  their  defence,  and  pleaded  that  the 
plaintiff  had  indulged  the  principal  with  time,  and  also  claim 
the  benefit  of  discussion.  There  was  judgment  against  them, 
and  both  principal  and  sureties  appealed* 

The  appellee's  counsel  on  a  suggestion  of  diminution  of 
record,  which  disabled  her  from  proceeding  against  the  prin« 
cipal,  obtained  a  cerHorwri^  and  moved  that  the  case  proceed 
to  judgment  against  the  sureties.  This  was  resisted,  on  the 
ground  that  a  plaintiff  who  has  made  several  persons  defend^ 
ants,  cannot,  without  dismissing  the  suit  as  to  one  of  iheni, 
proceed  against  the  rest. 

The  appellee's  counsel  has  admitted  this,  but  has  con- 
tended that  the  cause  being  continued  as  to  the  principal,  by 
the  allowance  of  the  ceriiorariy  nothing  ought  to  prevent  him 
from  proceeding  against  the  sureties. 

The  sureties  have  an  interest  that  judgment  should  be  ren- 
dered against  the  principal  and  them  simultaneously,  for  if 
the  case  be  first  tried  against  them,  and  judgment  afterwards  an^il^erest^l 
be  given  for  the  principal,  it  will  be  difficult  to  avail  them-  •^l^p^''^  ^J^ 
selves  of  the  discharge  of  the  latten     In  the  present  case  the  Biftinit  thepnn- 
judgment  provides,  that  it  be  first  executed  against  the  prin-  at  toiit  timaiu^ 
cipal,  which    cannot  be    done  unless  there  be  judgment  ^^^^     ^'*** 
against  him  in  this  court.     If,  as  the  appellee  requires,  this 
conditional  judgment  be  reversed,  and  an  absolute  one  be 
given  against  the  sureties,  they  will  still  have  an  interest. 
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Westsrh  Dist.  thai  judgment  be  rendered  against  their  principal  at  the  same 

October,  1840.  time,  for  as  soon  as  they  will  have  paid  the  debt,  they  will  be 

B&AHDBsnn!  subrogated  to  the  rights  of  the  plaintiff,  against  the  principal 

^-  debtor,  and  have  the  right  to  take  out  execution  afi^ainst  him. 

rSRBIDAT,  BEW-   _.  .        .  .1,1  . 

VKTT  icco.  This,  in  our  opmion,  entitled  the  sureties  to  a  continuance, 
for  it  would  be  unjust,  that  without  any  neglect  or  laches  on 
their  part,  they  should  lose  those  advantages  because  of  the 
continuance  as  to  the  principal  on  the  motion,  and  for  the 
benefit  of  the  plaintiff. 

The  case  must,  therefore,  be  continued,  as  to  all  the 
defendants. 


BRANDER   BT   AL.   V8,   FERRIDAY,   BENNETT   H   CO. 

APPEAL   FROM    THR    COURT    OF    THR    NINTH  DI8TRI0T,  FOR    THE  P ARISE  OF 

CONCORDIA,' JUDGE   DAVIS   PRESIDING. 

Evidence  of  the  general  opinion  of  the  insolvency  of  a  mortgagor,  in  his 
neighborhood ,  to  the  knowledge  of  the  mortgagees  receiving  a  mortgage 
in  fraud  of  creditors,  is  a  fact  which  may  be  shown  to  create  the  pre- 
sumption of  knowledge  in  the  mortgagees. 

Presumptive  evidence  ought  not  to  be  rejected,  because,  alone,  it  does  not 
operate  conviction. 

A  party  cannot  offer  all  his  evidence  simultaneously,  and  was  not  to  be  con- 
trolled in  the  choice  of  that  which  he  chooses  to  offer  first.  A  party  to 
the  suit,  who  is  interested,  cannot  be  called  as  a  witness^ 

A  witness  will  not  be  allowed  to  testify  that  he  is  ignorant  of  the  law,  in  re- 
lation to  a  certain  transaction,  as  his  want  of  knowledge  is  immaterial, 
and  he  is  bound  to  know  the  law. 

This  is  an  action  in  which  the  plaintiffs  sue,  as  judgment 
creditors  of  one  Waller  Byrnes,  to  annul  a  mortgage  given  by 
him,  as  is  alleged  in  insolvent  circumstances,  to  the  defend- 
ants, in  fraud  of  other  creditors. 
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The  plaintiffs  show  that  they  obtained  judgment  against  Wbbtub  Dirr. 
Byrnes^  the  12lh  April,  18S9,  for  thirteen  thousand  seven    ^''^**^''^- 
hundred  and  forty-six  dollars,  which  was  duly  recorded  14th 
June  following.    That  on  the  10th  day  of  November,  1838,  nKBisAT, 
Byrnes,  being  notoriously  insolvent  and  in  failing  circum-     "■"  **  ®^ 
stances,  executed  a  mortgage  to  the  commercial  firm  of  Shipp, 
Perriday  &  Co.,  to  secure  them  in  the  sum  of  eleven  thousand 
five  hundred  and  five  dollars,  which   he  acknowledged  he 
owed  to  William  Perriday  and  Henry  L.  Bennett,  surviving 
partners  of  the  said  firm,  &c.;  the  mortgage  was  given  on 
some  valuable  tracts  of  land  and  several  slaves.     The  plain- 
tiflT  alleges  that  this  mortgage  was  executed  at  a  time  when 
the  mortgagor  was  notoriously  insolvent,  to  the  knowledge  of 
the  mortgagees,  and  with  the  intention  of  obtaining  and 
giving  an  unjust  preference  to  them  over  other  creditors,  and 
is  fraudulent  and  illegal  as  to  them,  and  ought  to  be  annulled. 

The  plaintifls  further  show,that  all  the  foregoing  mortgaged 
property  was  sold  by  the  sheriff,  on  the  9th  April,  1839,  to  one 
Lewis  A.  Collier,  of  the  said  parish  of  Concordia,  as  the  last 
and  highest  bidder,  on  a  credit  of  twelve  months,  for  the 
price  of  seventy-one  thousand  dollars,  who  has  given  his  bonds 
for  the  several  sums  due  upon  the  several  writs  of  execution, 
amounting  to  about  twenty-four  thousand  dollars,  leaving  a 
balance  of  about  forty-seven  thousand  dollars,  retained  by  the 
purchaser  to  pay  pre-existing  mortgages,  and  among  others, 
that  of  the  defendants.  And  they  further  show,  that  by  said 
o]B8  Byrnes  was  left  without  any  property  whatever,  or  any 
other  means  of  paying  his  debts.  They  pray  that  Collier  be 
made  a  party,  and  that  said  mortgage  be  cancelled  and  an- 
nulled, as  made  in  fraud  of  creditors  ;  and  thai  their  claim 
be  paid  out  of  the  proceeds  of  said  property  so  sold,  to  the 
exclusion  of  the  defendants. 

The  defendants  deny  generally,  and  specially  the  allega- 
tions in  the  petition.  They  admit  the  execution  of  the  mort- 
gage, and  aver  that  it  was  given  in  pursuance  of  an  agree- 
ment made  with  Byrnes,  twelve  months  before  the  dale  of  its 

execution. 

38  VOL.  xvi. 
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Xfsamn  Dm       Collier  answered  separately  and  intervened,  setting  up  a 

Oeiober^  1840    claira  of  ten  thousand  six  hundred  and  sixteen  dollars  and 

BRAHDRm  VF  AL.  sixty-four  cents,  with  interest,  as  a  judgment  creditor  of 

'^'  Byrnes,  for  which  he  claims  to  have  a  lien  or  mortgage  on 

raBEIDAT,   WES'     /  i         /.    .  .  .    .     .      , 

mwn  ht  CO,  the  proceeds  of  the  pro()erty  m  contest ;  which  judgment  waa 
duly  recorded  on  the  13th  April,  1839.  He  prays  that  the 
defendants'  mortgage  be  annulled,  as  having  been  made  in 
fraud  of  creditors,  and  that  he  be  authorized  to  retain  the 
amount  of  his  judgment  from  the  proceeds  of  the  sale ;  be 
prays  to  be  allowed  a  priority  of  mortgage,  and  that  the 
plaintiffs'  demand  be  rejected. 

The  plaintiffs,  in  answer  to  the  demand  in  intervention^ 
deny  that  the  intervenor  is  entitled  to  any  preference,  as  a 
creditor  of  Byrnes,  over  them,  but  aver  that  their  claim,  as 
privileged  creditors  by  judicial  mortgage  against  Byrnes,  is 
better,  and  of  higher  dignity  than  the  claim  set  up  herein  by 
Collier,  and  should  be  preferred  to  his. 

Collier  came  in,  discontinued  his  demand  in  intervention, 
and  reserved  his  claim  for  a  separate  action. 

The  plaintiffs  proceeded  to  trial,  and  produced  a  mass  of  tes- 
timony to  show  the  insolvency  of  Byrnes,  their  debtor,  at 
the  time  of  executing  the  mortgage  in  contest. 

There  are  several  bills  of  exception  taken  to  the  refusal 
of  the  court  to  receive  the  plaintiffs'  witness  ;  and  also 
testimony  offered  to  show  the  insolvency  of  Byrnes : 

1.  To  Brown  Cozzens,  who  was  offered  to  prove  that 
Byrnes  was  generally  considered  as  insolvent  at  the  time  of 
making  said  mortgage :  objected  to,  as  not  legal  evidence  of 
the  insolvency,  or  of  knowledge  on  the  part  of  the  defendants. 

2.  A.  L.  Wilson  was  offered  to  prove  the  same  fact,  and 
objected  to  on  the  same  grounds. 

3.  Lewis  A.  Collier,  one  of  defendants,  was  offered  to 
prove  that  a  few  weeks  after  the  execution  of  the  mortgage, 
defendant,  Ferriday,  told  witness  that  he  was  apprehensive 
of  the  insolvency  of  Byrnes,  and  offered  to  contribute  with 
witness,  who  was  also  a  creditor,  to  the  expense  of  bringing 
some  negroes  back,  which  were  not  included  in  the  mortgage. 
Both  the  witness  and  testimony  were  rejected,  on  the  grounds 


tw. 
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that  CoUitr  was  a  party  to  the  suit,  and  creditor  of  ByrDes,  w«ctw»  Dwt. 
and  interested.     Collier  being  in  court,  however,  was  allowed  ^^^^*  *^^' 
to  be  examined  on  facts  and  articles,  as  to  matters  relevant  to 
the  issue.    Evidence  that  Byrnes  was  generally  considered  y„iucDAT  aur- 
as insolvent,  was  deemed  inadmissible  to  prove  insolvency,  but    >■"  h  oo. 
entitled  to  its  proper  weight,  to  show  knowledge  of  the  insol- 
vency, if  otherwise  proved,  in  the  defendants  at  the  time  of 
the  contract  of  mortgage. 

There  was  judgment  rejecting  the  plaintiffs'  demand,  on 
the  reasons  set  forth  in  4  Louiriana  Rqtorts,  427,  and  they 
appealed. 

Dmbar  and  Hyams,  for  the  plaintiffs,  insisted  that  the 
witnesses  and  testimony  should  have  been  received ;  and 
that  the  case  should  be  remanded  to  let  in  this  testimony. 

Ogden,  for  the  defendants,  wrged  the  affirmance  of  the 
judgment. 

JMortHi,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  seek  to  set  aside  a  mortgage,  on  the  ground 
of  the  insolvency  of  the  mortgagor  at  the  time  it  was  given, 
and  that  its  object  was  to  give  an  unjust  preference  to  the 
mortgagees  over  other  creditors.  There  was  judgment  against 
the  plaintiffi,  and  they  appealed. 

The  case  is  before  us  on  four  bills  of  exception,  taken  by 
the  counsel  of  the  plaintiffs  and  appellants,  to  the  rejection  of 
four  of  their  witnesses. 

1.  Cozzens,  the  first  witness,  was  offered  to  prove  that  at 
the  date  of  the  mortgage,  Byrnes,  the  mortgagor,  was  genef- 
ally  considered  to  be  insolvent. 

S.  Wilson  was  offered  to  prove  the  same  facts,  and  object- 
ed to  on  the  same  grounds. 

The  objection  to  the  testimony  of  these  witnesses  was,  that 
evidence  of  Byrnes  being  generally  considered  to  be  insol- 
vent, at  the  time  of  the  mortgage,  was  not  legal  evidence  of 
the  actual  insolvency  of  Byrnes,  or  of  the  knowledge,  on  the 
part  of  the  defendants,  that  he  was  insolvent. 
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Wimsa  DisT.      It  appears  to  us  the  court  erred.     The  objection  went  only 

Oaober,  1840.   (o  the  efiect,  and  not  to  (he  admissibility  of  the  testimony. 

■■AJTOBRKTAu  ''^^  plaintiffs  sought  to  establish  the  insolvency  of  the  roort- 

vt.  gagor,  within  the  knowledge  of  the  mortgagees.    Evidence 

vnr  boo.     of  the  general  opinion  of  the  insolvency^  in  the  neighborhood 

of  mortgagees,  is  a  fact  which  may  be  shown  to  create  a 

Bvidenee     of  •  ■  ■  .    •  <     r  •* 

thegeoend  opU  presumption  that  the  mortgagees  were  not  ignorant  of  it; 
Tenc*^o?a  mortl  *  presumption  which,  coupled  with  others,  might  induce  the 
ga|;or,  in  hit  belief  of  the  mortgagees'  knowledge.  Presumptive  evidence 
Sbe*^  knowledge  ought  not  to  be  rejected,  because,  alone,  it  does  not  operate 
^^  *^reochdng  <^nviction.  The  party  cannot  offer  all  his  proofs  simultane- 
n  morteage  in  ously ;  and  is  not  to  be  controlled  in  the  choice  of  that  which 

fraud  of  oredi-  ,  /•     *     «• 

ton,  is  a  fact  ne  may  first  oner. 

Iho^  to^peate  ^-  The  third  witness,  Collier,  the  vendee  of  the  mortgaged 
the  presumption  premises,  had  been  made  a  defendant.  He  was  offered  to 
Uie  mortgapes!  prove,  **  that  a  few  weeks  after  the  execution  of  the  mortgage^ 
,  one  of  the  mortgagees  told  witness  he  was  apprehensive 
dence'oufi^hr  not  Bymes  was  insolvent,  and  offered  to  contribute  with  witness, 
bcJw^afone'  ^^^  ^^  ^^^  *  Creditor  of  Byrnes,  to  pay  the  expenses  of 
itdoesnotoper-  bringing  back  certain  slaves,  not  included  in  the  mortgage, 

ate  oonviotion.         i_.|_  .  -         ^^  «i  •» 

which  were  sent  away  from  Byrnes'  plantation." 
A  Murty  ean-  Objection  was  made  to  the  witness  and  his  testimony,  on 
e^denoe  simui-  the  score  of  interest,  and  his  being  a  party  to  the  suit.  He 
^r^^te""^  had  prayed  in  his  answer  that  the  mortgage  be  set  aside ; 
troUed  in  ^e  the  court,  therefore,  did  not  err  in  rejecting  him  as  a  witness, 
which  he  choos-      4.  Harris,  the  last  witness  of  the  plaintiffs,   having  been 

A  pw^^o^the  ®^*'"'"®^  ^^^'^^"^  objection,  was  recalled  to  prove  that  be 
auit,  who  is  in-  was  not  acquainted  with  the  law  of  Louisiana,  in  relation  to 

terested,  oannot  ..i?.i.  ■.■  ..  .. 

he  wcaUed  as  a  Contracts  of  an  insolvent,  at  the  time  he  was  negotiating  with 
vitneas.  Byrnes,  as  set  forth  in  his  testimony  ;  this  was  objected  to^ 

A  witnesswiii  ou  the  ground  that  the  knowledge  of  witness,  in  relation  to 
totettif/tharhe  ^^^  lawsof  Louisiana,  was  immaterial^  that  he  was  bound  to 
^as  ignorant  of  know  the  law  I  the  objection  was  sustained,  and  we  think 

the  law,  in  rela-  i 

tiontoa  oertain  properly. 

^"^wlui'    S     -^  ^h^  plaintiffs  were  entitled  to  the  evidence  of  the  two 
imma^ld     d  ^^^^  witnesses,  which,  in  our  opinion,  were  improperly  reject- 
he  is  hound  to  ed,  the  case  must  be  remanded,  to  afford  them  the  opportuni- 
ow  the  Uw.     ^y  ^f  availing  themselves  of  this  testimony :  See  the  case  of 
Maurin  vs.  Chambers  ^  Williams^  just  decided  ;  ante,  207. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  Wwn«»  Dnr. 
judgment  of  the  District  Court  be  annulled,  avoided  and  re-    ^^'^'^^^  ^^*^' 
versed ;  and  (hat  the  cause  be  remanded  for  further  proceed- 
ings, and  with  directions  to  admit  the  two  first  witnesses,  as 
above  stated ;  the  defendants  and  appellees  paying  the  costs      abotui. 
of  this  appeal. 


B&ACKWSIX 
XT  AU 


BLACKWELL  ET   AL.   V8.   GRIFFIN. 

▲rPBAL    FROM  THS  COURT  OP  TBS   SIXTH    DISTRICT,  FOR  TBB   PARIiB   OF 
RAPIDBS,  TBS  JUDOB  OF  TBB  DISTRICT  FRBSIDINQ. 

This  mpposl  was  evidently  taken  for  delay,  and  jadgment  affinned  with  the 
nuudmam  of  damages. 


This  is  an  action  against  several  endorsers  of  a  promissory 
note.  The  note  was  executed  in  Alexandria,  the  10th  June, 
1837,  and  made  payable  to  the  order  of  Spencer  OrifBn,  at 
the  Union  Bank  in  New-Orleans.  It  was  protested  at  matu- 
rity for  non-payment,  and  notice  given  to  the  endorsers  resid- 
ing in  Rapides,  by  notices  addressed  to  them  at  Alexandria, 
and  put  in  the  post-office  at  New-Orleans. 

Oriffin  alone  made  defence.  He  pleaded  the  general  issue, 
and  averred  that  his  endorsement  was  for  accommodation, 
and  the  note  was  intended  to  be  negotiated  in  bank,  but  was 
improperly  transferred  to  the  plaintiffs. 

There  was  judgment  against  the  defendants,  and  Griffin 
appealed. 

HyixnUf  for  plaintiffs. 
Brewer,  contra. 


SOS  CASES  IN  THE  SUPREME  COURT 

WMiuorOiCT.     Jlforftn  /.,  delivered  the  opinion  of  the  court. 

^*''^^*^* '"^'  The  defendant,  eued  as  the  endorser  of  a  promissory  note, 
WRHDSB  h  CO.  pleaded  the  general  issue,  and  averred  that  the  endorsement 
BuxTBiTn  AL.  ^As  for  accommodation,  made  with  the  view  that  the  note 

should  be  negotiated  in  the  Bank  of  Louisiana,  and  was  im- 
properly transferred  to  the  plaintiffs. 

The  endorsement  of  the  defendant  was  proved,  as  well  as 
protest  and  notice  thereof.  The  defendant  gave  no  other 
evidence  in  support  of  the  averment,  in  his  answer,  but  the 
deposition  of  the  cashier  of  the  Bank  of  Louisiana,  who 
stated  that  the  note  was  deposited. in  bank  for  discount,  bat 
was  not  discounted,  and  was  afterwards  withdrawn  by  the 
maker  before  it  became  due. 

The  appeal  was  evidently  taken  for  delay,  and  the  (dain- 
tiffi  have  prayed  for  damages. 

It  is,  therefore,  ordered,  adjudged  aiid  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
ten  per  cent,  damages. 


WETlfORB  U  CO.  t$.  huhtbr  bt  al. 
irrsAL  rmoM  tbb  court  or  thb  uzth  DimaioTf  fob  tbs  PAaim  or 

HATOHITOCBBB,  TBB  JUDQB  OV  THB  DMTEIOT  PEBSIBMe. 

Jndgmont  afiinBed,  with  the  mazimnm  of  duuifei. 

This  is  an  action  against  the  maker  and  endorsers  of  a 
note.  Hunter  the  maker,  and  BuUard  first  endorser,  waived 
citation,  and  let  judgment  go  by  default,  which  was  made 
final  on  the  production  of  the  note  and  protest.  The  suit 
was  discontinued  as  to  Smith,  the  other  endorser,  and  Hun- 
ter and  Buliard  appealed. 
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Pienon  and  Carr^  for  ibe  plainUfls  and  uppeUwi^  pmyed  Wsinu  Dot. 
the  affirmance  of  the  judgment,  with  ten  per  cent,  damages.  Oci9ber,  1940, 

wnMmnmwtAim 

Martin  /.,  delfvered  the  opinion  of  the  court.  ^^^ 

This  appeal  is  from  a  judgment  against  the  drawer  and 
endorser  of  a  promissory  note,  and  is  evidently  taken  for  the 
purpose  of  del^y.  The  appellees  have  asked  for  damagen^ 
and  we  feel  bound  to  give  them. 

It  is,  therefore,  ordered,  that  said  judgment  be  affirmed, 
with  costs  and  ten  per  cent,  damages. 


•TKSBINS  <T  AL.  V9.   COLBT. 

AWrEAIs  FEOM  THS  OODET  OV  TRB   IIZTB    DinilOT,    fOE   THE  PAEUB  Of 
HATOHITOOHBI,  TBB  JUDCIB  07  THE  DUTEIOT  PEBIIOMO. 

JmlgmeDt  affiimedt  with  the  mazimnm  of  damagei. 

This  is  an  action  against  the  makers  of  a  promissory  note. 
There  was  judgment  by  default  made  final  against  Coley,  on 
the  production  of  the  note  and  protest,  and  evidence  that  he 
admitted  the  debt,  and  the  case  was  continued  as  to  Smith, 
the  partner  of  Coley. 

Coley  appealed. 

Jliane  and  Royaden,  for  the  appellant. 

Dunbar  and  Hyam$y  for  the  appellees,  prayed  the  affirm- 
ance of  the  judgment,  with  ten  per  cent,  damages. 


S04  CASES  IN  THE  SUPREME  COURT 

WwRBaDiR.      CfarbmdJ.,  delivered  the  opinion  of  the  court. 

o-*^-**"-  This  is  an  appeal  from  a  judgment  on  a  promissory  note, 
admitted  by  S.  M.  Coley,  one  of  the  partners,  to  be  due.  The 
judgment  is  against  Coley  alone,  and  he  has  appealed.  It 
is  evident  the  appeal  is  for  delay,  and  it  is,  therefore,  ordered 
and  adjudged,  that  the  judgment  of  the  District  Court  be 
affirmed,  with  costs  and  ten  per  cent  damages. 


WILSmSON   ET   AL.   VB,   PHELPS. 

APPIAL  FROM  THB  OOUftT  OF  TBI  SBTBNTB  DI8TRI0T,  FOR  TBB  FARIUI  OF 
CATAHOULA,  THB  JUDOB  OF  TBB  SIXTH  PRBfllDUia. 

The  pocewion  of  a  draft  by  an  aoeommodation  acceptor,  coupled  with  the 
fitct  that  it  has  been  pat  in  circulation  by  the  drawer,  ie  iafficient  to  au- 
thorise the  holder  to  recover,  became  payment  by  him  will  bepretomed 
until  the  contrary  ie  shown. 

This  is  an  action  by  the  acceptors  of  a  draft  against  the 
drawer.  The  plaintiffs  allege  that  Luman  Phelps  of  the  pa- 
rish of  Catahoula,  on  the  1st  January,  18S4,  drew  his  draft 
on  them  for  seven  hundred  dollars,  which  was  accepted  in 
favor  of  Fisk,  Watt  &  Co.,  payable  sixty  days  after  date, 
and  that  the  drawer  had  no  funds  in  the  hands  of  the  drawees, 
but  was  accepted  purely  for  the  accommodation  of  the 
drawee  That  said  draft  was  endorsed  by  the  payees,  put  in 
circulation  and  paid  by  the  acceptors  after  its  maturity  and 
protest,  without  any  funds  ever  being  placed  in  (heir  hands 
by  the  drawer ;  wherefore,  they  pray  judgment  against  him 
for  the  amount  thereof,  and  for  the  amount  of  an  account  for 
commissions,  &c. 

The  defendant  pleaded  a  general  denial,  and  denied  spe- 
cially that  he  ever  received  any  value  from  the  plaintifis  for 
said  draft,  and  denies  that  the  plaintiffs  are  the  the  legal 
owners  thereof. 
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Inansweirlo  ioterrogalories  the  defendant  admitted  bis  WmvinDm. 
signature,  and  l hat  he  had  no  funds  in  the  hands  of  the  Oc/e6er,  1840. 
plaintifls  add  drawees  at  maturity  of  the  draft,  but  is  not  ' 


aware  that  they  have  paid  it ;  that  it  was  given  to  Fisk,  vr  a&. 
Watt  &  Ca  by  him  in  settlement,  and  he  has  been  sued  on 
it  by  them,  and  finds  that  in  their  account  he  is  charged 
with  its  amount;  that  it  does  not  appear  that  the  plaintifli 
have  ever  paid  this  draft.  He  admits  he  never  paid  it  to  the 
plaintiflb,  and  also  that  he  did  not  owe  Fisk,  Watt  8l  Co.  the 
amount  of  it  when  he  gave  it,  and  that  they  charged  and 
credited  said  draft  in  their  account,  which  amouncs  to  no 
credit  at  all. 

The  draft  was  produced  in  evidence,  and  the  items  in  the 
account  explained.  The  defendant's  answers  to  interrogator 
ries  were  read;  the  substance  of  which  is  stated  in  the  opi- 
nioD  of  the  court. 

The  name  of  Fisk,  Watt  &  Co.,  had  been  endorsed  on 
the  draft,  and  an  erasure,  by  running  the  pen  through  it, 
made. 

Upon  the  evidence  adduced,  there  was  judgment  against 
the  defendant  and  he  appealed. 

Hyama  and  Jtfojfo,  for  the  plaintiff,  contended : 
1.  That  the  draft  having  been  put  in  circulation,  by  the 
drawer  after  acceptance,  drawn  without  funds,  he  is  liable, 
because  the  acceptor  is  bound  to  pay,  absolutely,  in  the  first 
instance.     ChiUy  an  Bitti,  SSS-4. 

8.  Possession  of  a  bill  by  the  acceptors,  is  evidence  that 
they  have  paid  it,  and  of  property  in  it.  3  Kent,  78 ;  S  Whea" 
Urn,  17S. 

3.  The  plaintifls,  in  this  case,  stand  in  the  situation  of 

accommodation  makers  of  a  note,  who  pay  after  it  has  been 

put  in  circulation,  and  who  sue  the  first  endorser,  for  whose 

interest  the  note  was  drawn  to  enable  him  to  raise  funds.     It 

is  admitted  the  bill  in  question  was  drawn  without  funds, 

and  that  the  plaintiffs  have  paid  it.     They  roust  recover. 

The  account  for   commissions   is  proved,  and  should  be 

allowed. 

39  VOL,  XVI. 


WJt  AK. 


»■ 
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Wwnur  Dm.      JtPChdre^  for  the  appellant. 
October,  1840.       j^  ,pj^.^  .^  ^  ^^.^  ^p^^  ^^  accounl  aod  a  bill  drawn  upoo 

plaintiff.  The  bill  offered  in  evidence  has  no  act  or  endorse- 
ment by  payee  to  plaintiff,  except  one  that  is  erased,  and  that 
erasure  unaccounted  for. 

2.  Without  other  evidence  than  the  possession  of  the  bill, 
drawee  has  no  right  of  actiob  against  the  drawer.  Chitty  en 
BUUj  page  637. 

S.  Evidence  of  the  genuineness  of  an  erased  endorsement 
without  evidence  first  to  account  for  the  erasure,  is  inadmis- 
sible ;  none  was  offered  in  this  case,  and  evidence  to  the  con- 
trary is  furnished  by  defendant's  answer  to  plaintiffs'  interro- 
gatories, in  which  he  says  he  ha^  been  sued  for  the  amount  of 
the  bill  by  the  payee,  and  makes  the  account  in  that  suit  evi- 
dence in  the  case  to  which  the  attention  of  the  court  is  called. 

4.  The  account  charging  S  1-2  per  cent,  for  acceptances 
does  not  appear  to  have  been  paid  by  the  plaintiffs,  con- 
sequently nothing  can  be  due  on  that  account.  It  would  be 
giving  something  for  nothing ;  it  must  be  presumed,  to  be 
allowed  as  a  compensation  for  paying  out  funds  unexpected- 
ly, should  the  drawer  not  put  the  drawee  in  funds  in  time  to 
meet  the  acceptance ;  if  the  acceptance  has  not  been  met,  he 
has  rendered  no  services  to  the  drawer  for  which  to  be  paid. 

Jthrphyf  /.,  delivered  the  opinion  of  the  court. 

The  plaintifis  seek  to  recover  of  defendant  the  amount  of  a 
draft  of  seven  hundred  dollars,  drawn  on  them  for  his  accom- 
modation, in  favor  of  A.  Fisk,  Watt  &  Ca,  together  with 
certain  commissions  due  them  for  acceptances  on  other  drafts 
of  defendant,  set  forth  in  an  account  annexed  to  their  peti- 
tion. The  defence  set  up  is,  that  the  defendant  has  never 
reoeived  any  value  for  the  draft ;  that  the  plaintifis  have 
never  paid  it,  and  are  not  the  owners  of  it.  There  was  judg- 
ment below  ior  the  plaintiffs,  from  which  the  defendant 
fippealed. 

From  defendant's  answers  to  interrogatories  propounded  in 
(he  petition,  it  appears  that  at  the  time  the  draft  was  accept- 
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ed,  or  at  its  maiurity,  he  had  no  funds  in  the  hands  of  the  WwnBMUur. 
plaintifl%  and  that  he  passed  off  the  draft  in  payment  to  Fisk,   Qattder,  itio. 
Watt  ^  Co.,  after  its  acceptance. 

It  is  urged  that  the  plaintiffii  cannot  recover  without  show- 
ing that  they  have  paid  the  draft,  because  the  endorsement 
of  the  payees  is  erased  and  he  (defendant)  received  no  credit 
from  them  for  its  amount.    We  are  clearly  of  opinion,  that 

the  possession  of  a  draft  by  an  accommodation  acceptor,  cou-  

pled  with  the  Aict  that  it  has  been  put  in  circulation  by  the  donofa£ift^ 
drawer,  is  sufficient  to  authorize  the  former  to  recover ;  Slin*'*2«ISIor' 
because  payment  by  the  acceptor,  under  such  circumstances^  ewyiedwithAt 
will  be  presumed  until  the  contrary  is  shown.  On  ezamln-  6een  pat  in  eiiw 
ing  the  account  current  of  the  payees  with  defendant,  it  S!^<^  is^Js^ 
appears  that  in  January,  1834,  the  latter  was  credited  with  ^^^^^  'wmZ 
the  acceptance  of  seven  hundred  dollars,  which  was  to  to  raeoTw,  b^ 
loature  on  the  5th  March,  following,  and  at  this  last  date  ^MUm^wiUb! 
the  draft  not  having  been  paid  on  the  very  day  of  its  matu-  gf*"*"^  "^^ 
rity,  we  find  defendant  debited  with  its  amount,  and  with  ~ 
three  dollars  for  the  costs  of  the  protest ;  the  account  closes 
OQ  the  next  day,  the  6lh  March,  1834.  It  would  have  been 
easy  for  the  defendant  to  prove,  by  the  payees^  that  the  draft 
had  not  been  subsequently  paid,  and  thus  destroy  the  pre- 
sumption of  payment  resulting  from  the  plaintiffs'  possession 
of  it. 

The  circumstance  of  the  payees  erasing  their  endorse- 
ment on  the  back  of  the  draft,  appears  to  us  immaterial.  It 
is  even,  we  believe,  a  customary  thing  in  business  for  an 
endorser  to  erase  his  name^on  being  paid  by  a  prior  party. 
This  draft  was  probably  endorsed  for  the  purpose  of  collection 
in  bank,  aud  when  the  plaintiffs  afterwards  took  it  up,  they 
could  not  object  to  the  payees  erasing  their  name  from  it. 
The  commissions  claimed  by  the  plaintiff,  we  think,  have 
been  satisfactorily  proved. 

It  ifi^  therefore,  ordered,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs. 
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WisnuDm*. 
Oetaber,  1840. 


«ott'i    sxicn- 

^n»B  APPBAI.  FBOH 


NOTT's   executor  Vt.   BEARD. 

« 

GOUKT  OP  THB  NIMTH  DUTftlCT,  FOB  THB  rABIIB  OF  CAB- 
BOLL,  JUDOB  PATH  FBBflDINQ. 


Where  the  biU  and  protest  are  produced  in  eyidenoe  withoot  objection,  it 
will  be  deemed  raffieient  proof  of  the  drawer's  ngnatore,  to  anthoriie 
judgment  against  him,  as  endorser  of  his  own  bill. 

Where  a  biU  was  accepted  but  not  paid,  it  is  no  defenoe,  in  an  action  against 
the  drawer,  that  it  is  not  proved  he  had  no  fundi  in  the  hands  of  ths 
acceptor. 

Where  the  notary  sends  notice  of  protest  to  a  particular  post-office,  iptei* 
Jying  it  by  namti  it  will  be  sufficient,  if  it  is  the  nearest  to  the  residence  of 
the  party,  without  stating  in  what  parish  it  is  situated. 

Where  the  notary  states  he  **  demmidedpaywuni  of  the  draft  at  the  counting- 
house  of  the  acceptor,''  it  is  sufficient,  without  saying  the  **  draft  im»  pre- 
oaUod  and  pajfment  ikertof  demanded.** 

This  18  an  action  by  the  executor  of  William  Nott, 
deceased,  against  the  defendant  as  drawer  of  a  bill  of 
exchange,  to  his  own  order^  on  Messrs.  Bullitt,  Shipp  &  Co., 
and  accepted^  payable  twelve  months  after  date.  It  was 
endorsed  in  blank  by  the  drawer.  The  bill  was  protested  for 
non-payment,  and  due  notice  thereof  given  to  the  defend- 
ant. 

The  plaintiff  alleges,  that  the  defendant  had  no  funds  in 
the  hand  sof  the  drawers  when  he  drew  the  draft,  anddid  not 
afterwards  place  any  funds  in  their  hands  to  meet  it. 

The  defendant  pleaded  the  general  issue  ;  and  also  aver- 
red that  the  plaintiff  showed  no  cause  of  action,  and  that  J. 
Montgomery,  who  sues  as  one  of  the  executors  of  Nott,  is 
not  executor,  and  has  no  interest  in  the  note  to  entitle  him 
to  sue. 

The  notary  states  in  his  protest  that,  at  the  request  of  the 
Union  Bank,  holder  of  the  original,  <*  he  demanded  payment  of 
eaiddrafty  at  the  counting-house  of  the  acceptors  thereof,  and 
was  answered  by  Mr.  Bennett,  one  of  said  firm,  that  the  same 
could  not  be  paid." 
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He  certifies  that,  on  the  day  of  the  protest,  he  addressed  a  wnTiBsDuv. 
letter  to  the  defendant  notifying  him  thereof,  directed  to   oaober^iW). 
hira  at  <*  Pecan  Grove  post-office,  Louisiana,"  from  informa-  ^^^ 
tion  obtained  from  the  acceptors,  and  placed  it  in  the  post-         ron 
office  at  New-Orleans.  bbau 

A  letter  testamentary,  from  the  probate  court  of  the  parish 
of  New-Orleans,  appointing  J.  Montgomery  testamentary 
executor  of  William  Nott,  deceased,  was  produced  in  evi- 
dence by  the  plaintiff.  The  protest,  bill  of  exchange  and 
certificate  of  the  notary,  were  also  produced  in  evidence,  upon 
which  the  plaintiff  had  judgment,  and  the  defendant 
appealed. 

Ogden  and  Pamdextery  for  the  plaintiff,  showed  that  Mont- 
gomery was  fully  authorized  to  sue  as  executor  of  Nott,  by 
the  production  of  his  authority  from  the  Court  of  Probates. 

2.  The  note,  protest  and  certificate  of  the  notary  make 
full  proof  of  the  plaintiff's  demand.  They  were  produced  in 
evidence  without  objection. 

S.  The  notice  addressed  to  the  defendant,  at  Pecan  Orove, 
is  shown  to  be  the  nearest  post-office  to  his  residence,  and  is 
a  sufficient  service  of  notice. 

4.  The  protest  and  notice  show  a  demand  of  payment, 
and  that  there  was  no  funds.  Every  thing  that  was  required 
has  been  done  to  put  the  defendant  in  default.  He  can  show 
DO  real  defence.  He  is  sued  both  as  drawer  and  endorser, 
and  liable  as  such. 

Setbt/f  contra,  insisted  there  was  not  full  proof  of  the 
defendant's  signature.  It  was,  in  fact,  not  proved  at  all. 
The  protest  does  not  state  that  the  bill  was  presented  and 
payment  demanded,  as  is  required  by  law  to  authorize  a 
recovery;  without  showing  this,  the  plaintiff  must  fail. 

8.  The  notice  is  insufficient ;  the  notary  says,  he  sent  it  to 
Pecan  Grove  post-office,  but  it  is  not  shown  in  what  parish 
this  post-office  is  situated.  This  was  necessary,  in  order  to 
show  he  was  notified  by  notice  sent  to  his  parish,  to  the 
nearest  post-office. 


SIO  CASES  IN  THE  SUPREME  COURT 


Warran  Diir.      OwrUmd,  /.,  delivered  the  opinion  of  the  couH. 
Qcto6y,  1840.       Prom  the  mass  of  extraneous  and  immaterial  matter, 
miTT^   msmcu*  whIch  the  clerk  of  the  inferior  court  has  incumbered  the 
'^         record,  we  have  extracted  the  facts  of  this  case.    The  de- 
BBABs.       fendant  in  January,  1837,  at  New-Orleans,  drew  a  bill  of 
exchange  in  his  own  favor,  on  Bullitt,  Shipp  &  Ca,  for 
six  thousand  nine  hundred  and  sixty-two  dollars  and  forty- 
nine  cents,  payable  twelve  months  after  date,  which  was 
accepted,  and  the  bill  put  in  circulation  by  the  drawer  endors- 
ing it.    When  the  bill  became   due   it  was  protested  for 
non-payment,  and  this  suit  is  instituted  by  the  holders.    The 
answers  are : 

1.  Jonathan  Montgomery  is  not  the  executor  of  Nott. 
S.  He  has  no  interest  in  the  bill,  either  in  his  own  right 
or  as  executor. 
S.  A  general  denial. 

The  first  ground  of  defence  is  destroyed  by  the  production 
of  Montgomery's  authority,  to  act  as  executor,  issuing  from 
the  probate  court,  in  New-Orleans.  The  same  evidence, 
with  the  fact  of  possession,  establishes  his  right  to  the  irill^ 
and  disposes  of  the  second  ground.  It  is  sufficiently  set  forth 
in  the  petition  that  lie  sues  as  executor.  Under  the  general 
denial,  many  objections  have  been  presented. 

1st.  It  is  said  there  is  no  evidence  of  Beard's  endoreemeot 
of  the  bill.    The  reply  is,  the  record  shows  he  permitted  the 
bill  and  protest  to  be  offered  as  evidence,  without  objection, 
and  it  is  too  late  now  to  say  the  signatures  were  not  proved, 
Snd.  It   is  urged    the  plaintiff  has  failed  to  prove  that 
Beard  had  no  funds  in  the  hands  of  the  acceptors.     That  is 
.immaterial.    The  bill  was  not  paid  and  the  drawer  is  not 
discharged,  if  the  other  legal  steps  have  been  taken  to  make 
him  liable. 
Srd.  It  is  said  the  notice  of  protest  for  ndn*payment  is 
Where     the  insufficient.    The  notary  says  he  addressed  the  notice  to 
5u?^irf^rorert  "-P«^«  Gr««  pos«-o#ce,  Louisiana.''    The  counsel  for  de. 
to  aMitieuiar  fendant  says  it  is  insufficient,  as  it  is  not  stated  or  proved 
^fyk^  ^,  ^  that  Pecan  Grove  poet-office  is  in  the  parish  of   Carroll. 
■offil^eDV^f  it  u  '^^^  '^^  requires  notaries  to  put  the  notice  of  pivtest  in  the 
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nearest  poeUoflBee  to  theoi^  addrened  to  the  drawers^  accep-  WatnurDur. 
tora^  endoisers  or  others,  at  their  doinicil  or  usual  place  of  Oct^^f^UQ. 


reaideDce,  JB^cU  of  1827,  p.  76,  ^ecfian  S.    It  is  impossible  to  hott'i    bzko- 
have  a  notice  sent  to  the  house  of  each  drawer  or  endorser,         ^ 
in  distant  places,  and  the  law  is  satisfied  by  its  being  directed  ^    **^*^_^ 

1  ^  ■  WW,,  °         ^  the     neareit  to 

to  the  poet-office  nearest  to  them.  The  notary  says,  from  the  reaideooe  of 
the  information  he  obtained  as  to  the  residence  of  the  defend-  ^^  ^S^lJ^^^ 
ant,  he  bad  so  addressed  the  notice.  Post^ffices  are  estab-  ^I^'^.E;!"^  '^  '* 
liflbments  authorized  by  the  laws  of  the  United  States,  and 
we  are  bound  to  recognize  such  as  are  established  in  our  own 
state,  at  least,  and  these  engaged  in  transporting  the  mail 
are  presumed  to  know  in  what  parishes  they  are  situated, 
and  carry  all  communications  to  their  proper  destination. 
However  desirable  it  may  be  that  notaries  should  mention  the 
parish  in  which  an  obscure  or  new  post-office  is  situated,  we 
are  not  prepared  to  say  an  omission  to  do  so  is  fatal  to  the  rights 
of  a  party.  In  many  instances  it  would  be  considered  sur- 
plusage to  mention  the  name  of  the  parish  in  which  afwst- 
offiee  is  situated,  and  as  there  is  no  law  which  says  expressly 
it  shall  be  done,  we  are  not  disposed  to  insist  upon  if,  in  a 
case  where  it  is  not  alleged  any  injury  has  resulted  from  the 
omission,  or  that  there  is  a  post-office  nearer  to  the  party. 

4th.  It  is  further  alleged,  the  protest  does  not  show  the  bill 
was- ever  presented  for  payment  by  the  notary.     He  says,  at 
the  request  of  the  '^  holder  of  the  original  draft,  whereof  a    Where  Umdo- 
irue  copy  is  on  the  reverse  hereof  written,  I  demanded  pay-  T^la^Mpt^ 
roent  of  said  draft  at  the  counting-house  of  the  acceptors  |[[^e^^n^*^ 
thereof,  and  was  answered  by  Mr.  Bennett,  one  of  said  firm,  house  of  the  ■»- 
that  the  same  could  not  be  paid."    The  counsel  for  the  S^iSimt,  with^ 
defendant  says^  the  protest  should  say  the  bill  was  presented  dM^wM  "£i 
and  payment  tijiereof  demanded.     It  might  be  more  specific  •gwfetf  «»tf /y 
perhaps  if  the  notary  had  used  these  words,  and  more  satis-  mmML^ 
fiibctory  to  a  nice  critic,  but  as  we  seek  the  means  of  promo- 
ting the  ends  of  justice,  and  enforcing  the  speedy  execution 
of  contracts,  more  than  the  beauties  of  coropoation  and  philo- 
logical exactness,  we  are  disposed  to  give  such  meaning 
to  terms  used  by  public  officers,  as  will  be  understood  by  the 
mass  of  mankind  and  effect  the  objects  in  view. 


SIS  CASES  IN  THE  SUPREME  COURT 

Wimur  DiflT.      It  18  a  well  setijed  law,  that  the  holder  of  an  accepted  bill, 
Oct9bert  1840.   before  he  can  call  on  the  drawer  for  payment,  must  make  a 

voTr*g   xzxGu.  presentment  for  or  demand  of  payment,  and  give  notice  of  the 
'^,  refusal.     It  is  equally  certain,  the  person  making  the  present- 

BKABD.  ment  or  demand  mast  have  the  bill  with  him  ;  but  it  does 
not  follow,  as  a  consequence,  because  both  words  are  not 
used  in  the  protest  that  he  had  not  the  bill  with  him.  The 
act  of  the  legislature  passed  in  1827,  vests  notaries  with  Cer- 
tain powers  in  relation  to  these  matters,  and  gives  more 
authenticity  to  their  acts  than  to  private  individuals.  They 
are  public  officers,  and  the  presumption  of  law  is  they  do  their 
duty.  It  is  not  to  be  presumed  that  a  notary  would  do  so 
useless  an  act  as  to  go  to  the  house  of  the  acceptor  of  a  bill, 
to  demand  payment,  and  not  have  with  him  the  obligatioa 
he  was  specially  charged  to  collect  Chitty  and  Bayley  in 
their  treatises  on  bills  and  promissory  notes,  and  the  annota- 
tors  on  them,  use  the  terms,  demand  and  presentment,  almost 
as  synonymous.  Bayley,  in  the  same  sentence,  says  **a 
demand  of  payment,  by  a  person  who  has  not  the  bill  or  note 
with  him  at  the  time,  is  not  a  sufficient  presentment."  Our 
statute  uses  the  word  demand ;  and  preseiUmerU  is  no  where 
found  in  it. 

In  the  argument  at  the  bar,  great  stress  has  been  placed 
on  the  decision  of  this  court,  in  the  case  of  Warren  vs.  Brie^ 
eoe,  12  Lomsiana  Reports^  472.  The  law  in  that  case  was 
correctly  laid  down,  but  the  facts  were  not  precisely  similar 
to  the  present.  In  that,  the  note  was  *^  payable  at  the  Plan- 
ters' Bank  of  Mississippi,  at  Natchez,"  and  the  notary  certified 
"  he  went  to  the  Planters'  Bank,  Natchez,  and  was  informed 
by  the  teller  there  was  no  funds  in  the  bank  for  the  payment 
of  said  note,  wherefore  he  protested,  &c.''  He  does  not  say 
he  presented  the  note  for  payment  or  made  a  demand  of  it, 
and  the  court  so  say  in  their  opinion. 

The  defendant  complains  the  district  judge  refused  him  a 
trial  by  jury,  in  which  he  was  certainly  correct.  The  defend- 
ant did  not  entitle  himself,  from  any  thing  we  see  in  the 
record,  to  a  trial  by  jury.    Jlds  1839,  p.  172,  section  24. 
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Upon  a  full  examination  of  the  case,  we  see  no  reason  for  WwnmsDm. 
interference  with  the  judgment  of  the  District  Court,  and  October,  1840. 
therefore  affirm  it,  with  costs.  bbtah'b      ad- 

MIVUTBATOB 
IPKUSLL. 


bbyan's  administrator  vs.  spruell. 

AlVSAL  nOM  THE  OOVBT  OF  TBI   8BTBNTH   DI8TBICT,  FOB    THB  PABI8H  OF 
OUACHITA,  THB  JUDGB  OF  THB  FIFTH  PBB8IDIN0. 

SoTFice  of  citation  on  defendant's  wife  at  hia  dimicil,  is  sufficient. 

Althtfngfa  the  seal  of  the  coort  does  not  appear  to  the  citation  as  it  is  copied 
in  the  record,  non  eomlcU,  that  it  was  not  affixed  to  the  original. 

Judgment  by  default  is  premature  taken  on  the  first  day  of  the  term.  The 
defendant  is  allowed  the  first  day  to  answer  in. 

In  aU  cases  of  judgments  by  default  made  final,  the  plaintifi*  mutt  prove  his 
demand ;  and  not  haTing  done  so,  the  judgment  will  be  reversed,  and  the 
caae  remanded. 

This  is  an  action  against  the  maker  of  a  promissory  note. 
Two  interrogatories  were  propounded  to  the  defendant.  Isf, 
Did  he  sign  the  note ;  and  2d,  was  not  payment  demanded  1 
There  was  no  answers  or  defence,  and  judgment  by  default 
being  made  final,  the  defendant  appealed. 

The  signature  to  the  note  is  made  by  the  maker  putting 
bis  ordinary  mark ;  and  there  is  no  proof  of  it,  or  evidence  of 
any  kind  in  the  record,  although  the  clerk  certifies  that  the 
record  contains  all  the  evidence  adduced  on  the  trial. 

M^Gwre^  for  plaintiff,  insisted  on  the  affirmance  of  the    . 
judgment,  with  damages. 

CapleHf  contra,  assigned  various  errors  in  the  record,  and 
urged  the  reversal  of  the  judgment,  on  the  grounds  staled  in 
the  opinion  of  the  court. 

Simanf  J.,- delivered  the  opinion  of  the  court. 
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WimuiDiBT.     The  defendaot,  sued  on  a  promisBory  note,  is  appellant 

^^^^*^^^'  ^^^'    from   a  judgment  by  default   rendered  against  him,  and 

BBTAH'fl      AD-  assigns  as  errors  apparent  on  the  face  of  the  record : 
lUEisTBxroa,        j^^   »pj^^^  ^j^^  ^,^^^1.^^  ^^  ^j^^  sheriff  does  not  show  that  the 

wsuxu,       service  of  the  citation  was  made  at  the  usual  place  of  resi- 
dence of  the  defendant,  but  simply  at  his  damkiL 

2d.  That  it  does  not  appear  from  the  record  that  the  copies 
pretended  to  have  been  served  on  the  defendant,  were  ctftti- 
fied  copies  under  the  seal  of  the  court. 

Sd.  That  the  judgment  by  default  was  entered  on  the  first 
day  of  the  term  of  the  court,  and  was  therefore  premature. 

4th.  That  the  default  was  made  final  before  the  expiration 
of  the  three  judicial  days  required  by  law. 

6th.  That  said  default  was  made  final,  without  plaintiff 
having  adduced  any  proof  of  his  demand. 

I.  The  service  of  the  citation  made  at  the  defendant's 
.  domicil,  with  a  free  white  person,  living  in  his  house,  who, 
on  inquiry,  declared  herself  to  be  his  wife,  &c.,  is  certainly 
sufficient ;  the  domicil  of  a  citizen  is  where  he  has  bis  prin- 
cipal establishment,  and  his  principal  establishment  is  that 
in  which  he  makes  his  habitual  residence.  Louisiana  Code^ 
artkle  42. 

n.  It  is  true,  the  seal  of  the  court  does  not  appear  on  the 
citation  copied  in  the  record  ;  but  wm  constat^  that  it  was  not 
affixed  to  the  original  citation,  and  we  are  bound  to  presume 
that  the  clerk  did  his  duty. 

III.  The  judgment  by  default  was  taken  prematurely ; 
the  defendant  had  the  whole  of  the  first  day  of  the  term  to 
file  his  answer.     Code  of  Practice^  articles  SI7-18. 

rV.  It  does  not  appear  from  the  record  that  three  judicial 
days  had  elapsed  when  the  default  was  made  final,  nor  does 
the  transcript  show  when  it  was  made  definitive.     Cod^  oj 
Practice^  article  312. 

v.  In  all  cases  of  judgments  by  default,  plaintiff  must 

prove  his  demand.  Code  of  Practice^  812 ;  and  although  the 

inftU  oaiei  of  Je^Qtiant  is  presumed,  by  his  silence,  to  have  c  onfessed  the 

md^ento     by  justice  of  his  adversary's  demand,  the  plaintiff  must  proceed 

finil»  the  plain-  with  his  proof,  in  order  to  have  the  judgment  confirmed* 
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Code  ofPractkCf  artick  360.  In  this  case,  the  clerk  certifies  WivmvDiiT. 
that  the  record  contains  off  the  emdenee  adduced  by  the  par-  ^^'^^•^' ^**^' 
ties,  and  we  have  looked  in  vain  for  any  evidence  establish-  ulmbbth  n  al. 
ing  the  plaintiff's  demand.  The  district  judge  ought  to  have  m^yic 
required  satisfactory  proof  of  the  defendant's  ordinary  mark  ^^^/"^^^/T^ 
CO  the  note  sued  on,  and  having  not  done  so,  his  judgment  not  having  done 
must  be  reversed.  "iuli'te 

ed,  uid  the  cam 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  "^""n**^'' 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed  ;  that  the  judgment  by  default,  taken  in  this  case, 
be  set  aside,  and  that  this  suit  be  remanded  and  reinstated  on 
the  docket  of  the  lower  court,  to  be  proceeded  in  according 
to  law  ;  the  appellee  paying  costs  in  this  suit. 


LAMBETH   ST   AL.   98.    PETROVIC. 

JirrBAJ.   FEOM  TBB  OOUKT  OV    TBI    8IXTB    DISTRICT,  FOR   THC   PARISH  OV 
NATOBITOCHBS,  THX  JUDOR  OF  THX  SITBNTH  rRESIDIMQ. 

Where  theze  is  no  absolute  promise  to  pay  by  the  endorser,  with  a  fall  know- 
ledge of  the  want  of  notice,  which  in  law  creates  a  new  obligation,  he  is 
not  bound. 

So,  where  the  endorser  admitted  his  liability,  after  the  note  was  due  and 

protested ;  and  said  that  time  given  to  the  maker  of  the  note  should  not 

aflbct  his  liability ;  but  it  appeared  he  was  in  reality  not  liable  at  the 

time,  for  want  of  due  notice  of  protest :    Held,  that  his  acknowledgment 

^id  not  bind  him. 

This  is  an  action  against  the  defendant,  as  endorser  of  a 
promissory  note.  The  plaintiffs  allege  that  the  note  was 
presented  for  payment  at  maturity,  where  it  was  made  paya- 
ble, and  protested  for  non-payment,  and  due  notice  given  to 
the  endorsers. 

The  defendant  admitted  his  signature,  but  denied  all  the 
other  allegations  in  the  petition.  He  further  averred,  that 
the  plaintiffs  prosecuted  the  principal  debtor  or  maker  of  (he 
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Wmtebh  Di8t.  note  to  judgment,  but  gave  a  prolongation  of  time  by  allow- 
October^  1840.  Jng  payment  thereof  lo  be  made  by  instalments  ;  and  by  rea- 
KAM BKTH  BT  AL.  ^^^  of  which  the  defendant  is  released  from  all  liability. 

'^'  The  plaintiffs  offered  the  note  and   protest  in  evidence. 

The  attorney  who  brought  the  suit  declared,  on  oath,  thai 
the  defendant  came  to  him  before  suit  against  Yawter,  (be 
maker  of  the  note,  and  requested  him  to  institute  suit  on  the 
note,  which  he  (defendant)  admitted  he  was  liable  as  endor- 
ser, and  stated  that  lime  being  granted  lo  Vawter,  should  not 
affect  in  any  manner  his  liability  as  endorser.  That  several 
times  wiihin  the  last  year,  he  asked  witness  what  could  be 
made  out  of  Vawter,  and  in  the  meantime,  uniformly  admit- 
ted his  liability  as  endorser.  That  defendant  gave  him  a 
memorandum  of  the  note,  the  amount  and  endorsement,  on 
which  he  brought  suit. 

The  defendant  produced  the  record  of  the  suit,  and  judg- 
ment against  Vawter,  which  was  confessed,  with  slay  of  exe- 
cution for  one-half  of  said  amount,  for  one  year  from  the  first 
of  June,  1837,  &c. ;  and  for  iwo  years,  for  the  other  half,  &c. 
There  was  no  notice  of  protest  given  to  the  endorser.  Upon 
this  evidence  there  was  judgment  for  (he  plaintiffs,  and  the 
defendant  appealed. 

OgdeUy  for  the  plaintiffs,  urged  the  alSSrmance  of  the  judg- 
ment. The  defendant  admitted  his  liabililv  after  the  note 
was  protested,  and  acknowledged  that  any  prolongation  of 
time  given  the  principal  in  the  note,  should  not  affect  or 
release  hirn  from  his  liability.  He  promised  to  pay  absolute- 
ly, in  case  the  maker  did  not  pay. 

Sherburne^  contra,  insisted  that  the  defendant  was  released 
by  the  prolongation  of  time  given  (he  maker  of  the  note. 
The  defendant  could  not  be  placed  in  a  worse  condition  by 
any  act  afterwards  done.  The  confession  of  judgment, 
and  prolongation  of  time  given  for  the  payment,  released  the 
endorser.  If  he  made  any  promise  to  pay,  it  was  under  the 
supposition  that  he  was  bound,  when  he  was  not  for  want  of 
notice. 
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Jttarphy^  J.^  delivered  the  opinion  of  the  court.  WjimurDiBT. 

Octo6er,lM0, 

Defendant,  being  sued  as  endorser  of  a  promissory  note,  ==== 
drawn  to  his  order  by  one  David  Vawter,  answered  that  he  ^-ambitb  w  al. 
had  never  been  liable  as  such,  and  that  if  any  liability  ever      «teotic. 
existed,  it  had  been  entirely  released  and  discharged  by  the 
act  of  the  plaintifTs,  who  had  granted  an  extension  of  time  to 
the  maker.     Judgment  was  rendered  in  favor  of  the  plain- 
tiffs ;  after  a  fruitless  attempt  to  obtain  a  new  trial,  the 
defendant  appealed 

The  record  shows  that  suit  was  first  brought  against  the 
maker  D.  Yawter,  and  that  upon  his  confessing  judgment, 
he  was  allowed  by  plaintiffs  a  stay  of  execution  of  one  and 
two  years.  The  plaintiffs  attorney  at  law,  testifies  that  the 
defendant  came  to  him,  previous  to  the  inception  of  the  suit 
against  Yawter,  and  requested  him,  as  counsel  for  the  plain- 
tiffs, to  institute  suit  on  the  note,  and  admitted  he  was  liable 
as  endorser;  and  further,  the  defendant  stated  that  time 
being  granted  to  Yawter,  should  not  affect  in  any  way  bis 
liability  as  endorser  :  and  that  several  times  within  the  last 
year,  the  defendant  asked  him  what  could  be  made  out  of 
Vawter  ;  uniformerly  admitting  his  liability  as  endorser  on 
the  note.  He  adds,  that  the  defendant  gave  him,  not  the 
note  itself,  but  a  memorandum  of  the  note,  on  which  he  ' 

brought  suit  against  Yawter.  The  note  was  protested  in 
New-Orleans^  and  no  evidence  whatever  is  to  be  found  in  the 
record  of  any  attempt  to  notify  the  defendant,  who  is  a  resi- 
dent of  the  parish  of  Natchitoches.  The  plaintiffs  rely  entire- 
ly for  their  success  on  the  subsequent  promise  to  pay,  which 
they  say  must  be  inferred  from  the  conduct  of  the  defendant, 
and  his  frequent  admissions  of  liability.  Had  regular  notice 
of  protest  been  proved,  the  evidence  might  have  sufficed  to 
debar  the  defendant  from  any  means  of  defence  he  might 
attempt  to  found  on  the  extension  of  time  granted  to  the 
maker  ;  but  we  cannot  see  in  il  any  promise  to  pay  the  note,  where  there 
If  any  can  be  inferred,  at  all,  it  is  certainly  not  that  absolute  *■  "°   •^•oiute 

,  promise   to  pay 

promise,  made  with  a  full  knowledge  of  the  want  of  notice,  b3r  the  endoner, 
which  in  law  creates  a  new  obligation.     The  steps  taken  by  knowledge    "of 
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WxfTBwr  DiBT.  defendant  to  have  a  judgment  obtained  against  the  maker, 
Octoder,iM),  ^qJ  jjjg  adraissions  of  liability,  show  that  he  believed  the 
notice  to  have  been  regularly  put  in  the  post-office  in  New- 
Orleans,  though  not  received  by  him.  An  endorser  may 
well,  under  an  ignorance  of  the  facts,  consider  himself  liable 
tiee^vhioh  °^  when  he  is  not,  because  notices  need  not  be  personally  serv- 
i«^  «j*tcii  a  ed.  It  is  true  that  affirmative  proof  of  an  endorser's  know- 
he  is  notboand!  ledge  in  such  cases  is  not  required,  and  may  be  inferred  from 
eDdom  ■dmit-  ^^  attending  circumstances :  but  in  the  present  case,  we 
^^^■>  i^ii'tj  see  nothing  from  which  it  can  be  reasonably  inferred  that 
WM  doe  and  the  defendant  had  any  knowledge  that  he  was  discharged 
SSf  u^t  timt  from  liabUity  by  want  of  notice.  Bayley  an  BOb,  p.  297  and 
C^MbT^  following :     12  Louisiana  ReporU^  467.     IS  /dem.,  420.    3 

■hoaldnotaffeet  £»!<'«  CcinWMnUnieSi  113. 
his  ^     liabilitT ; 

wtt'oofiiaMl  at  It  18,  therefore,  ordered,  that  the  judgment  of  the  District 
vuit^'dae  no^  Court,  be  annulled,  avoided  and  reversed,  and  that  ours  be 
Uee  of  protest :  for  the  defendant,  as  in  a  case  of  non-suit ;  the  plaintffls  and 

BOd,   that    his  „  •  .    •     u  ,u  . 

aeknowiedg^      appellees  paying  costs  in  both  courts. 

meot    did     not 
biod  him. 


WINDLE  V8.   FLINT. 

APPEAI.  r&OM    THB  COURT  OF  THE   riFTH  DI8TEI0T,    FOE    THE    PAEISH  OV 
EAPIDBBf  THE  JUDGE  OF  THE  DI8TEICT  PRESIDING. 

Judgment  affinned  as  for  a  fHyoloos  appeal;  but  it  already  bearing  ten  per 
cent  interest,  only  ^ly^  per  cent  damages  was  allowed. 

This  is  an  action  against  the  maker  and  endorsers  of  a 
a  promissory  note.    The  maker  and  first  endorser  made  no 
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defence.    Flint,  the  second  endorser,  pleaded  the  general  WsmniihtT. 

issue.  Ocfber.tUO. 

The  plaintiffs  offered  in  evidence  the  note  and  protest,  with       wihdlb 
proof  of  the  signatures  to  the  note.  wiSn. 

The  notary  certified  that  he  deposited  notices  of  protest  to 
E.  H.  Flint,  addressed  to  him  at  his  domicil  near  Alexandria, 
and  to  Messrs.  Thomas  and  E.  H.  Flint,  at  their  domicil  near 
Alexandria,  as  executors  of  M.  P.  Flint,  deceased. 

There  was  judgment  against  the  defendants,  and  Flint 
alone  appealed. 

Hyams,  for  the  plaintiff. 

Ogden,  contra. 

Morphy  Jl,  delivered  the  opinion  of  the  court. 

£.  H*  Flint,  one  of  the  defendants,  being  sued  as  endorser 
of  a  promissory  note,  pleaded  the  general  issue*  Judgment 
was  rendered  against  him,  and  he  appealed*  No  serious 
defence  appears  to  have  been  made  below,  nor  any  attempted 
before  this  court.  The  appellee  baa  prayed  for  damages  for 
the  frivolous  appeal.  We  think  that  he  is  entitled  to  them, 
bat  as  the  note  sued  on,  already  bears  ten  per  cent,  per 
annum  interest,  we  shall  grant  only  five  per  cent,  as  damages 
on  the  amoQot  ql  the  debt. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs  and  five  per  cent  damages. 
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WttTBRirDlBT. 
OcloAer,  1840.  PULTON  V8.    GORTON's   EXECUTOR. 


FULTOH 

eomiov's  xxec- 

VTOR.  RAPIDBS,  THE   JUDGE   THEREOF   PRE8IOINO. 


APPEAL    FROM   THE   COURT    OF  THE   SIXTH  DISTRICT,    FOR  THE     PARISH    OF 


Damnges  as  for  a  fiivolous  appeal,  will  not  be  allowed  on  the  affinnanfte  of 
judgment  dissolying  an  injanction,  which  already  gives  ten  per  cent,  inter- 
esty  and  twenty  per  cent,  damages. 

This  is  an  injunction  case.  The  plaintiff  alleges,  that  at 
the  sale  of  Gorton's  estate,  he  became  the  purchaser  of  a 
slave  man  for  the  price  of  one  thousand  four  hundred  and 
eight  dollars,  that  he  has  since  discovered  said  slave  was  sub- 
ject to  the  redhibitory  vice  of  a  runaway  ;  that  he  has  been 
in  the  habit  of  running  away,  and  is  so  worthless,  on  this 
account,  that  had  he  known  of  the  vice  he  would  not  have 
purchased  ;  that  he  has  tendered  said  slave  to  the  executor 
of  Gorton,  who  refuses  to  receive  him  back,  but  is  proceed- 
ing with  an  order  of  seizure  and  sale  to  enforce  the  price. 
He  prays  for  an  injunction  to  stop  the  sale,  and  that  the 
defendant  be  compelled  to  take  said  slave  back,  and  return 
him  his  notes. 

The  defendant  denied  there  were  any  redhibitory  defects 
in  the  slave,  and  averred  that  he  was  only  sold  with  war- 
ranty of  title,  that  there  was  no  fraud  or  concealment.  He 
denies  there  was  any  tender  of  the  slave,  and  prays  that  the 
injunction  be  dissolved  with  damages. 

On  the  trial,  the  plaintiffs  offered  no  evidence.  The  defend- 
ant proved,  that  the  fee  for  defending  this  suit  would  be  from 
one  hundred  and  fifty  to  two  hundred  dollars. 

There  'was  judgment  dissolving  the  injunction,  with  ten 
per  cent,  interest,  and  twenty  per  cent,  damages  on  the  sum 
enjoined.     The  plaintiff  appealed. 

« 

Ddbney^  for  the  plaintiff,  submitted  the  case. 
HyamSf  contra. 
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Simon  /.,  delivered  the  opinion  of  Ihe  court. 

This  is  a  redhibitory  action,  instituted  by  way  of  injunction. 
The  slave  in  question,  was  purchased  without  warranty  of 
any  kind  except  as  to  the  titles,  and  the  plaintiff  has  pro- 
duced no  evidence  whatever  in  support  of  any  of  his  allega- 
tions. This  appeal  was  clearly  taken  for  delay,  and  had  it 
not  been  that  the  District  Court,  in  dissolving  the  injunction, 
allowed  the  defendant  ten  per  cent,  interest,  and  twenty 
per  cent,  daroages  on  the  amount  of  the  judgment  enjoined, 
we  should  have  felt  disposed  to  mulct  the  appellant  in  the 
full  amount  of  damages  allowed  by  law,  as  for  a  frivolous 
appeal. 

We  deem  it  unnecessary  to  notice  the  bill  of  exceptions 
found  in  the  record,  as  it  is  perfectly  clear  that  a  party  cannot 
demand  and  be  allowed  a  trial  by  jury,  during  the  progress 
of  the  trial  of  a  cause  before  the  court. 


S21 

WwmMM  DiiT. 
October,  iSiO. 

fOROOll 

HILMV. 


It  18^  therefore,  ordered,  adjudged  and  decreed,  that  (he 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


GORDON  V8.    NELSON. 

ArrSAL    FftOM   THE   GOXrUT   OF    THI   NINTH   DI8TBICT,   FOR  THE   PAEISR   OF 

CONCORDIA,  JODGB   DATI8   PIBBIOINO. 


The  holder  of  a  nota  endorsed  m  blank  by  the  payee  and  othen ,  whoee 
names  precede  that  of  the  plaintiff  himselffli^nay  strike  oat  all  the  sab- 
seqaent  and  special  endorsements,  and  recover  against  the  oMker. 

Whore  a  commission  to  take  the  deposition  of  witnesses,  is  directed  to  a 
person  by  runne^  as  a  commissioner  in  another  state,  there  is  no  necessity 
of  proving  his  signatare. 

If  the  retam  or  certificate  of  the  commissioner,  is  attached  to  the  deposi- 
tion by  a  wafer,  and  retamed  with  it,  it  is  sufficient. 
41  VOL.    XVI, 


^ 
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WuTiMH  DitT.  Where  a  note  and  proteit  are  pennilted  to  be  read  in  eTidenoe,  without  ob- 
October,  1 840.        jection,  it  is  too  late  to  qnettion  the  lignaturee  thereto,  for  want  of  proof. 


floanoH 

VUtOH 


The  plaintiff  instiluted  suit  against  the  defendant,  as  ma- 
ker of  the  following  promissory  note : 
$5500.  '<  rtioUa,  (La.)  March  4,  1838." 

Twelve  months  after  date,  I  promise  to  pay  Silas  Lillard, 
or  order,  |(5500,  value  received,  payable  at  the  office  of  dis- 
count and  deposit  of  the  Mechanics'  &  Traders'  Bank  of 
New-Orleans,  at  Vidalia.''  "WILLIAM  NELSON.- 

(Endorsed.)  "  Silas  Lillard,  Robert  Slaughter,  Benjamin 
Lillard,  William  Slaughter,  John  Covington,  Henry  R.  Me- 
nafee,  Bazil  Gordon.'' 

(Special  endorsements.)  **  Pay  to  the  order  of  A.  Robin- 
son, Jr.,  Cashier,  by  L.  Yenally." 

"  Pay  W.  A.  Dunlap,  Esq.,  Cashier,  or  order." 

«W.  E.  LEYERICH,  Cashier." 

The  notary  states,  that  at  the  request  of  W.  A.  Dunlap, 
cashier  of  the  Mechanics'  &  Traders'  Bank,  at  Vidalia, 
he  went  to  the  bank  where  the  note  was  made  payable,  and 
exhibiting  the  note  to  the  cashier,  demanded  payment  of  the 
same ;  and  finding  there  neither  maker  or  endorsers,  and  no 
person  offering  to  pay,  he  protested,  &c. 

He  certifies,  that  not  knowing  the  residence  of  any  of  the 
endorsers,  except  Lillard,  he  enclosed  notices  addressed  to 
them,  to  A.  Robinson,  Jr.,  cashier,  in  Richmond,  Virginia, 
which  he  deposited  in  the  post-office  at  Natchez,  being  the 
nearest,  on  the  same  day ;  and  that  he  deposited  notices  for 
Lillard  and  Nelson  in  the  same  post-office,  on  same  day. 

The  plaintiff  prays  judgment  for  the  amount  of  his  debt, 
and  that  the  property  mortgaged  to  secure  payment,  be  sold 
to  satisfy  his  judgment. 

The  defendant  admitted  his  signature  to  the  note,  and  de- 
nied specially  every  other  allegation  in  the  petition,  and  prays 
for  a  trial  by  jury. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 

There  are  several  bills  of  exception  to  the  admission  of  the 
depositions  of  witnesses,  taken  by  commission  out  of  the 
state,  which  are  fully  stated  in  the  opinion  of  this  court. 
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The  note  and  protest  were  allowed  to  be  read  in  evidence   WwrxHa  Om. 

without  objection.  October,  1840. 

There  was  judgment  for  tlie  plaintiff,  for  the  amount  of  the       eomiwjr 
note  sued  on,  with  mortgage,  and  (hat  the  mortgaged  pro- 
perty be  sold  to  satisfy  said  judgment.     The  defendant  ap- 
pealed. 

HyamSy  for  the  plaintiff,  showed  that  he  had  a  right  to 
strike  off  the  endorsements,  either  before  or  at  the  trial.  They 
were  not  necessary  to  convey  title  to  the  note,  which  passed 
by  delivery  after  the  blank  endorsement  of  the  payee.  As  to 
subsequent  endorsements  to  the  plaintiff's  name,  there  could 
be  no  doubt. 

2.  The  depositions  were  properly  admitted.  When  a  com- 
mission is  directed  to  a  commissioner  by  name,  there  is  no 
necessity  of  proving  his  signature  to  the  certificate  or  procit 
verbal  of  the  depositions.  His  certificate  was  attached  to  the 
deposition  by  a  wafer,  and  all  were  enclosed  in  one  envelope 
to  the  clerk,  which  is  all  that  is  required. 

Staey^  for  the  defendant,  insisted  on  the  various  objections 
raised  to  the  right  of  the  plaintiff  to  sue,  his  striking  out  the 
endorsements,  and  the  irregularities  in  the  taking  and  certify- 
ing the  depositions. 

Oarland^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  appeals  from  a  judgment  rendered  against 
him,  as  the  maker  of  a  promissory  note,  dated  March  4, 18S7, 
payable  twelve  months  after  date,  to  the  order  of  Silas  Lil- 
lard,  for  five  thousand  five  hundred  dollars,  secured  by  mort- 
gage on  a  tract  of  land  and  several  slaves.  He  does  not 
deny  the  justice  of  the  demand,  but  relies  upon  objections,  to 
avoid  payment,  most  of  which  are  more  technical  than 
sound. 

The  first  objection  is  a  variance  between  the  note  set  out 
in  the  petition,  and  the  one  offered  in  evidence.  It  is  not  de- 
nied that  the  note  is  that  of  the  defendant,  or  that  it  does  not 
appear  to  have  been  endorsed  to  plaintiff,  though  the  suffid- 
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WstrnvDiBT.  ency  of  ihe  evidence  of  the  endorsements  is  questioned.  Tlic 
October,  1840.    alleged  variance  consists  in  the  petiiion  not  setting  forth  that 
eoigoir       certain  special  endorsements  were  on  the  back  of  the  note, 
KU90H       subsequent  to  that  of  the  present  plaintiff,  which,  when  the 
note  was  produced,  had  been  erased.     The  counsel  for  the 
appellant  contends,  the  plaintiff  should  have  set  out  in  bis 
petiiion  .these  several  endorsements,  and  the  reason  why  they 
were  erased  ;  also,  that  he  should  trace  back  into  himself  the 
title  to  the  note,  before  he  could  recover.     We  do  not  think 
so.    In  (he  case  of  Huie  vs.  Bailey^  argued  and  decided  at  the 
Thehoiderof  present  term,  ante  213,  we  bad  the  same  question  presented  ; 
in  bisnk  bj  (he  and  in  Connection  with  this  case,  we  have  examined  all  the 
SSoMMmes^^  couri,   and    ihe  various  authorities  relied 

ce<\«  f5?.  °^'^?  upon,  and  refer  to  our  conclusions  in  it.     The  note  is  en- 
be  msy  strike  dorsed  in  blank  by  (he  payee  and  all  the  endorsers  who  pre- 
i  Sequent  Mid 'pel  ^cde  the  plaintiff.     He  had  a  right  to  strike  out  all  subse- 
eiii      endorae-  quent  endorsements  and  recover  on  it,  unless  something  is 

ments,  and  re-  ^  i_       •  .  j*  t 

cover  sgainst the  showu  to  rebut  hiB  prima  facie  title  to  it,  by  possession. 

ma  cr.  We  have  looked  into  the  cases  cited  by  the  defendant's 

counsel.  They  do  not  apply  to  (his  case.  They  assert  a 
principle  as  old  as  suits  have  been  known,  that  theo&go- 
tions  and  the  proof  must  agree.  In  this  case  there  is  no  alle- 
gation relative  to  the  erased  endorsements,  and  it  was  not 
necessary  for  (he  plaintiff  to  say  any  thing  about  them,  or 
allude  to  (hem,  any  more  than  he  would  to  any  other  imma- 
terial memorandum  on  it.  They  were  of  no  effect :  6  JUar^ 
/m,  JV.  iS.,  649. 
Whereacoro-      A  commission  was  sent  to  James  B.  Jones  and  three  other 

the'depoBUionol  p^rsons,  or  either  of  them,  in  Rappahannock  county,  in  ihe 

witne88e8,  is  di-  g^^^  ^f  Virginia,  to  take  the  testimony  of  three  witnesses 

reote<i  to  a  per-  o         »  j 

aon  by  name,  as  who  are  named.    Jones  took  three  depositions,  and  returned 
?n  an^t^ersute^  them.     But,  it  is  alleged,  one  of  them  is  not  the  persoD 
'^'ssi^  "0?°  n^'  named  in  (he  commission.  These  depositions  were  objected  to: 
▼ing  his  signa-      1.  Becausc  there  is  no  proof  of  the  signature  of  the  com- 
missioner, Jones.     We  do  not  consider  it  necessary.    The 
court  had  a  right,  under  the  4S7th  article  of  the  Codeof  Prae^ 
tice,  to  appoint  a  commissioner,  or  any  number  of  them,  and 
having  done  so  by  name,  it  approaches  very  nearly  to  an  ab- 
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surdity,  to  conlend  his  signature  should  be  proved,  aod  thus  WnrsMsDuT. 
make  it  necessary  to  send  another  commissioa  to  obtain  evi-  October^xMo, 
dence  of  i  t.  =====a« 

2.  It  is  contended,  the  depositions  of  ail  the  witnesses  ^^ 

ought  lo  be  rejected,  because  a  mistake  has  been  made  in  the 
name  of  one  of  them.  We  know  of  no  law  requiring  or  au- 
thorizing it }  and  as  the  depositions  of  two  of  the  witnesses 
are  properly  taken,  and  they  prove  enough  to  sustain  the 
judgment,  we  deem  it  unnecessary,  to  decide  upon  the  depo- 
sition of  the  third  witness* 

S.  It  is  said  the  depositions  are  not  properly  authenticated,     if  the  retain 

_    ,1  ^'c      4       i»  ^i_  •     •  .       •         o**  certificate  of 

aa  the  certificate  of  the  commissioner  is  on  a  separate  piece  the  commiuion- 
i>f  paper.  That  is  true  ;  but  it  is  attached  with  a  wafer  to  Se"  d™riUon 
the  depositions,  and  returned  with  them,  and  presented  to  the  ^y  »  vafer,  and 
court  at  the  same  time.  That  is  a  sufficient  compliance  with  it  is  wffieieot.  ' 
the  law. 

4.  It  is  said  the  plaintiff  has  not  shown  a  title  to  the  note. 
The  defendant  has  not  impeached  his  prima  facte  right  of 
poesession,  and  if  he  had,  the  evidence  is  very  sufficient  tp  M?^protcit"are 
show  the  note  belongs  to  the  plaintiff.     Two  witnesses  swear  permitted  to  be 

I        •  ^11    I  1  1      ^  «    .      rcadinevidcnee, 

to  the  signatures  of  all  the  endorsers  except  the  first,  and  the  without  objeo- 
defendant  having  permitted  the  note  and  protest  to  be  read  as  uT  question'  the 
evidence,  without  objection  upon  that  point,  it  is  too  late  to  Mgnjturesthere- 

•*  "^  "^  to,  for  want  of 

question  it  now.  proof. 

So  far  from  seeing  any  thing  that  requires  us  to  disturb  the 
judgment,  we  should  have  felt  ourselves  bound  to  give  dama- 
ges for  a  frivolous  appeal,  if  it  were  not  that  the  case  comes 
op  at  a  time  when  the  court  was  examining  its  previous  opin- 
ions, relative  to  the  erasing  of  special  endorsements. 

The  judgment  of  the  District  Court  is,  therefore,  affirmed, 
with  costs. 
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WxrraRM  Dnr. 
October,  1840.  FILHIOL'S  HEIRS  V8.   HEMPKIN,   ADMINISTRATOR. 


■nmcnr,      ad- 
xianrmjkTOB. 


FILHIOL*S    HVIMl        APPEAL  FROM  THC  COURT  OF  FROBATSS,  FOR   THC  PARISH  OF  OUACHITA. 

Opponenti  of  a  deceased  adminisiratrU's  acoouiit,  cannot  blend  what  may 
haye  taken  place  by  her  administrator,  subsequent! j,  in  relation  to  her 
estate^  with  her  account  filed  of  her  administration  of  another  person's 
estate.  Her  administrator  represents  her  judidallj,  and  the  opposition 
must  be  confined  to  her  account  of  her  own  administration. 

The  administration  of  the  estate  of  a  deceased  administratrix,  is  separata 
and  different  from  her  account  of  her  administration.  In  the  latter,  her 
administrator  represents  her  judiciailj,  and  in  the  former  he  renders  his 
own  account,  which  must  be  homalogated  contradictorily  with  all  the 
creditors  of  her  estate. 

In  this  case,  Lucy  Hudson,  widow  and  administratrix  of 
the  estate  of  J.  J.  Filhiul,  deceased,  rendered  her  account 
as  she  alleges,  of  moneys  paid  out  for  the  estate,  of  her 
own  funds,  amounting  (o  five  hundred  and  twenty-two  dol- 
lars, and  for  which  she  prays  judgment  with  interest,  against 
the  estate.  She  died  and  Hempkin  was  appointed  her 
administrator. 

The  heirs  of  Filhiol  made  opposition  and  objected  to  seve- 
ral items  in  the  account,  and  alleged  that  there  waa  property 
of  the  estate  not  accounted  for.  That  a  negro  slave  Marga- 
ret and  her  four  children,  who  were  sold  at  the  probate  sale 
of  Lucy  Hudson's  estate  as  her  property,  in  fact  belonged  to 
her  late  husband  J.  J.  Filhiol,  and  made  part  of  his  estate,  of 
which  they  are  the  only  heirs,  and  that  they  have  a  right  to 
the  proceeds  of  these  slaves,  and  pray  that  the  notes  given 
for  the  purchase  money  be  given  up  to  them.  They  allege 
they  have  presented  all  these  claims  to  B.  Hempkin,  admini- 
strator of  Lucy  Hudson's  estate,  and  he  refuses  to  allow  them, 
wherefore  they  pray  judgment. 

The  administrator  answered  and  averred  that  the  oppo- 
sitions were  too  general,  and  the  part  claiming  one  hundred 
and  twenty  head  of  cattle  and  ninety  head  of  hogs  is  erro- 
neous, as  these  are  inventoried  and  accounted  for  as  pommon 
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property,  and  the  wife  was  entiiled  to  one-hair,  and  has  paid  Wianmir  Dist- 
for  the  other.     The  slave  Margaret  was  brought  in  marriage    ^^^*^»  *^^- 
as  dower,  and  they  have  no  right  to  her  or  her  increase.    He  filbiol'*  heiu 
prays  that  the  opposition  be  rejected  and  the  account  homolo-  '^• 

gated,  with  the  addition  of  the  price  of  the  cattle  and  hogs,  &c.   mikutratoii. 

Marie  B.  Filhiol,  one  of  the  heirs  of  J.  J.  Filhiol,  filed  a 
motion  to  dismiss  all  these  proceedings,  as  the  account  filed 
by  Lucy  Hudson  is  represented  to  be  her  account  of  the 
administration  of  J.  J.  Filhiol,  on  which  no  action  was  had 
in  her  lifetime,  and  none  can  be  taken  since  her  death. 

Heropkin,  administrator,  moved  to  dismiss  this  motion. 

Both  the  heirs  of  J.  J.  Filhiol  now  came  forward  and  filed 
their  petition,  alleging  the  administratorship  of  Lucy  White 
alias  Lucy  Hudson,  deceased  wife  of  Filhiol,  and  that  she 
collected  and  received  his  estate  and  never  rendered  a  final 
account,  but  died,  and  that  Hempkin  is  her  administrator. 
Wherefore  they  pray  for  the  rendition  of  a  general  account 
of  the  estate  of  Filhiol,  and  judgment  for  five  hundred  dol- 
lars, which  she  owed  them. 

The  administrator  answered,  and  says  he  has  no  knowl- 
edge of  the  estate  except  from  the  records  of  this  court,  and 
cannot  be  required  to  account  for  property  which  never  came 
into  his  hands,  and  refers  to  the  inventory.  He  prays  that 
these  proceedings  be  dismissed,  &c. 

There  was  a  mass  of  accounts  and  documents  produced  to 
show  the  state  of  the  affairs  of  Filhiol's  succession,  but 
appear  in  a  very  confused  and  unintelligible  manner. 

The  probate  judge,  however,  seemed  to  reject  all  the 
accounts  produced  as  evidence  under  the  opposition,  and  gave 
judgment  homologating  the  account  filed  by  Lucy  Hudson, 
before  her  death,  and  gave  judgment  for  the  amount,  being 
live  hundred  and  twenty-two  dollars  and  thirty-four  cents. 
The  plaintif&  in  opposition  appealed. 

Dawnes  and  Copfey,  for  the  plaintiffs. 

M^Gwre^  for  the  defendant. 
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Wsfmir  Dm.      BuUordy  /.,  delivered  ihe  opinion  of  the  court. 
Ociober,  1840.       q^  ^j^^  j^^^,^  ^^  j    j    pj,j^j^,^  j^  appears  that  his  widow, 
niJiioi.*8  HBIB8  Lucy  White,  became  administratrix  of  his  estate.    She  after- 
nxFKiiri     AS-  wards  intermarried  with  one  Hudson.     In  1835  she  filed  an 

account  of  her  administration,  but  no  further  proceedings 
were  had  until  after  the  death  both  of  her  last  husband  and 
herself.  Hempkin  was  then  appointed  administrator  of  her 
estate,  and  finally  the  heirs  of  J.  J.  Filhiol,  in  1839,  filed 
their  opposition  to  the  account  thus  rendered  by  his  widow. 
They  deny  the  existence  of  the  debts  which  she  claims  to 
have  paid,  contest  the  interest  and  a  fee  to  an  attorney. 
They  further  charge  that  she  ought  to  account  for  one  hun- 
dred and  twenty  bead  of  cattle  belonging  to  the  estate, 
together  with  about  seventy-five  head  of  hogs.  They  then 
set  up  a  claim  for  the  price  of  a  slave  Margaret  and  her  chil- 
dren, which  had  been  sold  as  a  part  of  the  estate  of  Lucy 
Hudson,  who  had  rendered  the  account;  but  which  they 
allege  belonged  to  the  estate  of  J.  J.  Filhiol,  her  first  hus- 
band. They  allege  that  they  have  submitted  their  claims 
to  Hempkin  the  administrator,  and  that  he  refuses  to  allow 
them,  and  they  concluded  by  praying  that  after  legal  notice 
the  said  claims  may  be  allowed,  and  the  administrator  con- 
demned to  pay  them.  The  administrator  answered  this 
opposition  and  claim,  by  excepting  to  the  sufficiency  of  the 
opposition  in  point  of  form,  it  being  too  vague ;  averring  that 
the  counsel  fees  were  necessary  and  useful,  and  had  been 
paid,  and  that  the  payment  of  the  debts  were  authorized. 
He  alleges,  that  his  intestate  had  already  accounted  to  the 
heirs  for  the  cattle  and  hogs  claimed,  and  that  she,  and  not 
J.  J.  Tilhiol,  was  the  owner  of  the  slave  Margaret  and 
children. 

The  heirs  afterwards  moved  to  dismiss  all  the  proceedings 
in  the  case  ;  first,  because  no  legal  action  was  had  upon  the 
account  in  the  lifetime  of  Lucy  Hudson,  and  that  none 
could  be  taken  after  her  death,  as  the  administration  did  not 
decend  to  the  heirs  or  administrator,  and  neither  appear  to  be 
parties;  second,  because  she  was  a  married  woman  and  her 
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husband  did  not  to  authorize  her  to  appear  in  court.     The  Wirnum  Ditrr, 
administrator  moved  (o  dismiss  ihis  motion.  Oaober.iMo. 

Before  the  court  had  acted  upon  these  motions  or  excep«  wtuaovn  ■««• 
tions,  which  were  wholly  irregular,  the  heirs  having  aheady  aKMr™  a»- 
contested  Ihe  account  rendered  upon  Us  merits,  and  a  motion  m»i»«ato». 
to  dismiss  an  exception,  being  a  novelty  in  practice  which 
we  are  not  disposed  to  encourage,  the  heirs  came  forward 
with  a  new  petition,  in  which  they  state  their  heirship  of 
J.  X  Filhiol,  his  death  in  1829,  the  appointment  of  his 
widow  Lucy  White  as  administratrix,  her  death,  and  the 
appointment  of  Bernard  Hempkin  as  administrator  of  her 
estate.  They  represent  that  she  never  rendered  any  final 
account  of  her  administration ;  that  she  took  possession  of 
the  whole  estate  and  converted  a  part  of  it  to  her  own  use, 
and  that  her  administrator  has  failed  to  return  what  still 
exists,  in  kind,  to  the  petitioners^  They  pray  that  he  may  be 
condemned  to  render  a  full  account  of  the  administration  of 
his  intestate,  and  to  restore  such  property  as  exists,  in  kind, 
which  came  into  his  possession  as  administrator,  belonging  to 
Ihe  estate  of  J.  J.  Filhiol,  or  to  account  for  the  price  on  fail- 
ure to  do  so,  and  to  pay  five  thousand  dollars,  or  such  balance 
as  is  due  by  Lucy  White,  the  late  widow. 

To  this  petition  the  administrator  answered,  that  he  had  no 
knowledge  of  the  estate  of  Filhiol,  except  that  derived  from 
the  records  of  the  court,  and  that  he  could  not  be  required 
to  restore  property  which  never  came  into  his  hands.  If  the 
late  administratrix  made  Way  with  the  property,  he  is  not 
accountable  for  it,  but  the  plaintifTs  must  look  to  her  heirs. 

It  is  obvious  that,  in  these  last  proceedings,  the  parties 
figure  in  a  different  capacity  from  that  which  they  had  assumed 
at  the  commencement.  In  opposition  to  the  account  filed  by 
Lucy  Hudson,  these  opponents  appear  as  the  heirs  of  J.  J. 
Filhiol,  and  the  account  opposed  relates  to  the  administra- 
tion of  his  estate.  In  the  last  they  appear  as  creditors  of 
Lucy  Hudson,  claiming  a  debt  due  by  her  of  the  adminis- 
trator of  her  estate,  and  whom  they  appear  to  treat  at  the 
same  time,  as  the  administrator  of  Filhiol's  estate.  This 
blending  of  claims  and  qualities  of  the  parties,  has  created 
.    42  VOL.  XVI. 
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UiflT.  confusion  in  the  record.    A  part  of  ihe  opposition  to  ihe  first 

October,  1840.   account  rendered  by  Lucy  Hudson,  in    1835,  relates  to  what 

xixHioL's  h:^8  ^ooI^  place  after  her  death,  by  Hentpkin  the  administrator,  to 

HEMPKMT     AD-  ^^^ '  thcsale  of  certain  slaves  which  came  into  his  hands  as 

MiviiTBATOB.    a  part  of  her  estate.     The  creditors  of  Lucy  Hudson  have  an 

Opponents  interest  in  that  question,  and  are  not  parties.     If  we  were 

administratrix's  now  to  adjudicate  upou  that  claim,  it  would  not  be  conclii- 

biend^vhaTmaj  ^^^^  upon  the  Creditors.    Indeed  the  question  upon  the  homo- 

have  taken  |>iftoe  logatiou  of  an  account  is  whether  it  was  correct  when  ren- 

bj  her  adminis-      ° 

trator  sabse-  dered,  and  parties  cannot  insist  upon  its  being  amended  by 
V^iJha^Juue,  adding  what  took  place  afterwards ;  in  other  words,  the  ques- 

fiied  orhcTad-  ^*^"  ^^^»  ^'^^^  account  was  Lucy  Hudson  bound  to  render 
ministration  of  jn  1835,  and  not  what  her  administrator  was  accountable  for 
esiater  ^er  ad-  as  such,  long  subsequent  to  the  filing  of  the  account.  Hemp- 
reKhulierjudu  '^'"  represented  her  in  a  judicial  proceeding,  commenced 
ciaiiy,  and  the  duHng  her  lifetime,  and  was  not  regularly  called  upon  to 
b!e^  confine™  to  account  for  his  owu  administration  of  her  estate  in  the  same 

her  account   of  _-««^«j:.,«, 
her  own  admini-  proceedings. 

stration.  Xhe  opponents  having  answered  to  the  merits,  were  too 

late  in  objecting  to  a  want  of  authority  from  the  husband  to 

file  the  account  of  administration. 

.        The  Court  of  Probates  does  not  appear  to  have  acted  upon 

tration  of  the  es-  many  of  these  exceptions,  motions,  counter-motions^  and  peli- 

ed  ^dminhM^  tions,  but  after  a  trial   upon  the  merits,  homologated  the 

trix,  is  separate  account  as  oriffioallv  filed.     It  is  shown  that  the  cattle  and 

and        different  °  •' 

fromheraccount  hogs  had  already  been  accounted  for  to  the  heirs.  The  other 
^ration. *  in'"h^  items  of  the  account  were  satisfactorily  established.  But,  we 
!rt™u)r"*re"re^  think,  the  question  as  to  the  slave  Margaret  and  her  children 
senu  her  indiei-  ought  to  be  left  open  for  final  adjudication,  contradictorily 
form^er'he  rend-  wilh  all  parties  interested  therein.  The  judgment  is  silent 
count'  ^'^iThfch  *^  ^^  ^^^^  claim,  and  it  is  left  doubtful  whether  the  Court  of 
mustbehomoio-  Probates  took  it  into  consideration. 

gated  contradic- 
torily   with   all 

the  creditors  of      It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 

the  Court  of  Probates  be  affirmed,  with  costs  ;  reserving,  how- 
ever, to  the  heirs  of  Filhiol  their  right,  if  any  they  have,  to 
claim  the  price  of  the  slave  Margaret  and  her  children. 
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ARMOR  V8,   LEWIS. 

APPBAI.  FBOM    THB    GOUBT    OF    TBB    NXNTB   DISTBICT,   FOB    THB  FABISa  OF 

MADIBON,  JODGB    DATI8   PBB8IDINO. 

Where  the  certificate  of  the  notary,  at  the  foot  of  an  act  of  mortgage, 
■tatee  it  is  a  Irue  copy^  it  is  sufficient  when  the  seal  is  also  affixed,  although 
the  notary  does  notsay,  ^it  is  given  under  his  hand  and  seal." 

A  demand  of  payment  of  the  ^^proper  book-keeper,*'  at  the  bank  where  the 

Dotes  are  made  payable,  is  sufficient. 
The  defendant  complains  with  a  bad  grace  of  credits  allowed  in  a  petition 

for  an  order  of  seizure.    If  full  credits  are  given,  the  seizure  and  sale  will 

be  allowed  to  proceed. 

This  is  an  action  against  the  defendant  as  maker  of  three 
promissory  notes,  payable  to  and  endorsed  by  B.  6.  Tenny, 
Esq.,  and  secured  by  mortgage  on  a  plantation  and  slaves, 
in  the  parish  of  Madison. 

The  plaintiff  shows  that  there  has  been  several  payments 
made  and  credits  given  to  the  defendant,  but  that  there  is  a 
balance  of  five  thousand  seven  hundred  and  sixty  dollars  yet 
due,  for  the  payment  of  which,  he  prays  an  order  of  seizure 
and  sale  against  the  mortgaged  property. 

An  order  of  seizure  and  sale  issued  accordingly,  from  which 
the  defendant  appealed. 

BenmsSf  for  the  appellant,  assigned  various  errors  as  appa- 
rent on  the  face  of  the  record,  and  argued  to  show  thai,  for 
ihese  reasons,  the  order  of  seizure  should  be  set  aside. 

2.  He  insisted  that  the  demand  of  the  plaintiff  was  entirely 
unsettled  and  unliquidated,  and  could  not  be  proceeded  on  in 
the  via  execuliva;  that  there  was  a  running  account  and  various 
payments  made,  all  of  which  required  settlement  before  the 
balance  could  be  ascertained. 

Stacj/j  for  the  plaintiff  and  appellee,  insisted  that  from  the 
face  of  (he  papers  and  assignment  of  errors,  it  was  evident  the 
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WBSTisHOiiT.  appeal  was  frivolous  and  only  taken  for  delay,  he  prayed  ihe 
October,  1840.    affirmance  of  the  judgment  wilh  damages. 

..!!!;.  iSimofi,  /.,  delivered  the  opinion  of  the  eourt. 

The  defendant  is  appellant  from  an  order  of  seizure  and 
sale,  and  assigns  as  errors  apparent  on  (he  face  of  the  record: 
1st.  That  there  is  no  legal  and  authentic  evidence  of  the  exe- 
cution of  the  mortgage  alleged  in  plaint iiPs  petition,  as  the 
certificate  of  the  notary,  at  the  foot  of  the  copy  of  the  act  of 
mortgage,  does  not  appear  to  be  given  under  his  hand  and 
seal. 

2d.  That  there  is  no  sufficient  evidence  of  a  legal  present- 
ment and  demand,  at  the  place  of  payment  of  the  notes 
sued  on. 

dd.  That  an  unsettled  account  exists  between  the  parties, 

and,  from  plaintiff's  own  showing,  there  should  have  been  a 

settlement  of  this  account  before  enforcing  payment  of  the 

notes. 

Where  the  eei^      I-  The  seal  of  the  notary  appears  to  have  been  affixed  to 

notr^%uLfoot  ^'^®  ^^Py  ^^  ^^^  ®^^  annexed  to  plaintiff's  petition,  but  the 

ofanact  of  mort  notary  does  not  certify  that  he  did  affix  it.     According  to 

a*ifu«c^!it  is  article  2247,  of  the  Louisiana  Code^  it  is  sufficient  that  a  copy 

thfseaiSa^aisC  ^^^  notarial  act  be  certified  to  be  a  true  copy  from  the  original ; 

affixed,  although  and  SO  Certified,  it  makes  proof  of  what  is  contained  in  the  ori- 

not  My,  "it  it  ginal.     Here  the  seal  was  affixed,  and  so  the  record  shows, 

fi'ITd  andwai/^^^  ^^^  w®  ^^^  "^*  ready  to  say  that  there  was  any  necessity  to 

A  demand  of  nneiUion  it  in  the  certificate. 

payment  of  the  •      •  .  «         *,i  «    ■ 

••proper  book-  11.  The  notary  states  m  his  protest,  that  "he  presented  the 
ba^rwhere  the  "^^^^  ^^  ^^^  proper  book-keeper  at  the  Bank  of  Orleans,  in 
Dotei  are  made  New-Orleans,  whcrc   the    same   were  made  payable,  and 

payable,  is  suffi-   ,  __  ,  ^a*.  ^...  i. 

eient.  demanded  payment  thereof,  &c.;"  we  are  of  opinion  that  this 

compulns^^'^itu^  's  ^  sufficient  presentment  and  demand  at  the  place  of  pay- 
^  a  bad  grace  of  ^^lent  of  said  notcs. 

credits  allowed        ..,,  ,  ii^i.  i.  .■«« 

ioa  petition  for  ill.  It  scems  to  US  that  the  defendant  complains  with  bad 
zure"*^'^lf*^fuii  grace  of  the  credit  which  the  plaintiff  has  allowed  him  in  his 
credits  are  given  petition,  for  although  the  account  was,  as  he  says,  unsettled 
sale  will  be  ai-  and  Unliquidated,  plaintiff  gave  him  full  credit  on  the  notes, 
wied?  ***  ^*^°"  ^"^  ^"^^  ^'^^  ^"'y  ^^^  ^^^  balance  due  thereon,  after  deduct- 
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iDg  (he  amouDl  of  said  account.     Thra  objection  is  certainly  WurmOirr. 

untenable.  Oeiober,  1840. 

On  the  whole,  we  chink  this  appeal  was  taken  for  delay, 
and  we  are  disposed  to  allow  the  appellee  five  per  cent,  dama- 
ges, as  his  claim  already  bears  ten  per  cent,  interest.  bobdiudv,  h 


vt. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs  and 
five  per  cent,  damages,  as  for  a  frivolous  appeal. 


javimuTOBn 

AL. 


BRAZEALE  &  SEWE^I«  V8.   BORDELON,  ADMINISTRATOR  ET  AL. 

ATPBAL  rROM    TBI    COURT    OF  THS    SIXTH    DISTRICT,  POE    T«l  FABMH  OF 
HATCHITOCBBS,  THB  JUBOB  OF  THB  BBYBNTB   PBBSIBINO. 

A  probate  sale  of  the  tract  of  land  on  which  the  deceased  resided*  M  con* 
lainiag  twQ  hundred  ^nd  twen^  arpents  inoro  or  less,  and  described 
from  bonndaiy  to  boundary,  is  a  sole  p^  mverntmsm^  and  the  purchaser 
cwQOt  obtain  a  dinunation  pf  tb«  pn«a  for  any  deficiency  there  may  be 
in  the  meuwe^ 

Ab  iojuBctien  to  stay  an  order  of  seieorq  and  sale  of  a  tract  of  land,  on  the 
ground  that  there  u  a  defieiency  in  the  qnantity^aold,  when  it  is  a  sale  pet 
avenionem,  will  be  dissolved  with  damages,  as  having  wrongfully  issued. 

This  case  commenced  by  injunction,  to  stay  an  order  of 
seizure  and  sale.  The  plaintiffs*  allege,  that  at  the  probate 
sale  of  the  estates  of  Perot  and  wife,  they  purchased  of  the 
defendant,  as  administrator  of  said  estates,  a  tract  of  land  con- 
taining about  two  hundred  and  twenty  arpents,  more  or  less, 
with  de6nite  boundaries,  for  the  sum  of  eight  thousand  eight 
hundred  dollars,  for  which  they  gave  their  notes  with  mort* 
^ge.  The  land  was  appraised  at  forty  dollars  per  arpent. 
That  they  have  since  ascertained  that  the  land  fails  short  of 
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WwnuDivr  froDt  tracts  ID  June,  1836,  and  the  receipt  of  the  register  and 

October^  1840  receiver  of  the  land  office,  then  vested  a  good  and  legal  title, 

'==='  in  ihe  deceased,  to  the  land  therein  mentioned.     Lmud  LQ»$y 

vt.  volume  2,  p.  317.  3  Lauiiiana  Reports^  62.  From  that  momeoi 

it  became  a  part  of  ihe  deceased's  plantation,  it  was  approved 

and  sustained  as  such,  no  distinction  between  the  two  tracts 

was  made  in  the  inventory,  it  was  adjudicated  as  such  to  the 

plaintifis  at  the  sale  at  auction  of  the  property  of  the  deceased, 

and  the  same  description  was  again  given  to  it  in  the  nota* 

rial  act,  that  was  subsequently  executed  ;  so  that  the  plain- 

tiflfs  have  really  acquired  more  land  than  is  expressed  in  their 

deed  of  sale.     Under  that  view  of  the  case,  we  cannot  hesi^ 

tate  to  say  that  the  plaintifis  complain  with  bad  grace,  and 

that  the  injunction  issued  in  this  case  was  wrongfully  obtained. 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


IfELSOir  V9,    LILLARD. 

AttPEAI*  FIAM  T«m    OOOET  OV  tH»  NOITH  DXtfKIOIV  FO*  VIlB    PAftMS   4» 

OOMOOEDIA,  JUDOB  DATIS  PUtMDINO. 

Where  a  slaye  is  expressly  excepted  in  the  act  of  sale  from  the  wairanfy  of 
heingtound  in  body,  it  will  be  considered  a  solemn  declaration  that  he  is 
unsound,  and  the  purchaser  takes  him  absolutely  at  his  risk. 

Where  the  evidence  does  not  show  that  the  slave  was  afflicted  with  a  red- 
hibitory disease,  at  the  time  of  sale,  it  is  insufficient  to  Mscind  the  sale, 
although  it  is  proved  he  was  sick  shortly  after  the  sale. 

This  is  a  redhtbtfory  aclHMi.  The  platiiCiflT  alleges  that  he 
purchased  five  slaves  from  the  defendanf,  for  (he  price  of  ffvis 
thousand  dollars,  for  which  he  gave  his  note  at  twelve  months 
for  Ave  thousand  five  hundred  doHars,  including  interest. 
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That  I  he  slaves  are  afflicted  wiih  redhibitory  defects  and  Wnvrmtthwr. 
maladies,  both  of  body  and  mind,  which  render  them  worth-    Ocfo^t  »»*<>' 
less  and  useless  to  him  ;  so  much  so,  that  had  he  known  it,        uvuotk 
he  would   not  have  purchased   them.     That   these  defects       u^nv, 
were  not  discoverable  on  simple  inspection,  but  were  latent^ 
and  existed  before  (he  sale;  and  were  not  declared  at  the 
sale,  which  diseases  were  and  are  incurable.     He  specifies 
the  diflferent  slaves  and   their  diseases  ;  and  prays  that  the 
sale  be  cancelled,  his  note  returned,  and  the  surviving  slaves 
taken  back ;  or,  if  refused,   thai   their  price   be  reduced  lo 
a  nominal  sum ;  and  that  he  have  judgment  for  damages, 
for  his  expenses  and  trouble  about  said  slaves.     Interrogato- 
ries, touching  the  sale  and  price  of  the  slaves,  their  condition 
and  what  passed  between  the  parties  at  the  time,  were  pro- 
pounded lo  the  vendee,  Silas  Lillard,  and  one  of  the  defend- 
ants.   The  answers  to  interrogatories  are  stated  in  the  opinion 
of  the  court. 

Lillard  admitted  he  sold  the  slaves  and  received  the  plaio- 
tiff 's  note,  but  pleads  a  general  denial  in  relation  to  the  other 
allegations.  He  denies  that  the  slaves  were  unsound,  or  in 
aoy  way  afflicted  with  redhibitory  vices.  That  the  loss  of 
the  slaves  which  had  died,  was  occasioned  by  the  plaintiff's 
cruelly  ;  and  that  all  the  slaves  named  in  the  act  of  sale,  were, 
at  the  time,  sound  in  body  and  mind,  except  what  is  except- 
ed and  set  forth  in  the  act  of  sale  itself. 

There  was  a  verdict  and  ju.dgment  for  the  plaintiff,  cancel- 
ling the  sale,  and  for  returning  the  sum  of  five  thousand  five 
hundred  dollars,  after  deducting  four  hundred  and  fifty  dol- 
larsy  the  hire  of  the  slaves;  and  that  the  three  surviving 
•laves  be  returned.     The  defendant  appealed. 

Stacy^  for  the  plaintiff. 

Efyams  and  Dwibar^  for  the  defendant  and  appellant. 

jStmon,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  alleges,  that  on  the  4th  March,  18S7,  he  purcha- 
sed of  the  defendant  five  slaves,  named  Willis,  Cynthia,  Solo- 
mon, Frank  and  Moses,  for  the  sum  of  five  thousand  dollars, 
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WirritnsrDiiT.  which  was  pnid  by  his  note  for  five  thousand  five  hundred 
Qc/gAer,  1840.  (jjoUdrg^  payable  twelve  monlhs  afier  dale,  including  therein, 
2I1UO.X  the  interest  of  one  year,  at  ten  per  cent.,  which  sum  was,  on 
ujjuBs.  ^^^  same  day,  secured  by  mortgage.  That  all  said  slaves 
were  warranted  to  be  sound  in  mind  and  body,  with  some 
exceptions  in  regard  to  So/omon  and  WiUh.  He  further  stales 
that  all  said  slaves  were  unsound  at  the  time  of  the  sale  ; 
that  Willis  was  an  idiot,  and  since  the  sale  the  vendors  have 
taken  him  back;  that  Cynthia  was,  previous  to  the  sale, 
unsound,  had  been  injured  in  one  of  her  hips,  and  died 
in  the  inomh  of  July  or  August,  after  the  sale  ;  that 
Mo$ei  was  subject  to  fits,  of  which  he  died  on  the  first  of 
June  ;  that  Solomon  was  aSected  by  a  ptilmonary  disease,  or 
consuiTipiion,  and  that  Frank  is  diseased,  tmable  to  work,  and 
entirely  iiselesni.  He  prays  that  the  sale  be  annulled  and 
lencinded,  that  the  note  by  him  given  be  also  cancelled,  that 
if  said  note*  l)e  the  property  of  third  person?',  the  defendant 
may  be  roiidemned  to  indeumify  him,  that  the  mortgage  by 
him  given  be  alno  cancelled,  and  for  one  thousand  dollars 
diimn^Pfi.  He  pro|H>iuided  interrogatories  to  Lilinrd,  one  of 
lilt*  di*fendiinis,  who,  in  lii:4  answer  lo  ihc  fir:*t  hIiows,  that 
nhlinugii  the  five  nlave--^  wtMe  sold  for  the  lotnl  nmouni  of 
five  ih(MH;iii(l  ddlliii's,  ihe  sii|Kiiaie  pile  of  cjich  was,  one 
liious.'iitd  two  liuiuiri.'d  dollars  for  Frank,  one  ihonsand  dol- 
lars fur  M.»>p>,  nnn.lnoiHand  ilnjlars  A)!  v?«Moi^>of»,  one  ll»ou- 
8.ind  dollars  for  Cynthia  and  eight  hundred  d(»lhirs  for  Willi?. 
Dt*fendaiit{>  pleaded  the  general  issue,  acknowledged  having 
taken  hark  the  t*lave  Willis  fur  eight  hundred  dollars,  for 
which  they  gave  ;i  note  to  the  plaintiff  for  eight  hnndied  and 
eighty  dnlhirs,  explain  the  reasons  why  plaintitf  gave  a  note 
of  five  thousand  five  hundred  dollars,  and  pray  that  the 
suit  lie  di^misiied.  There  was  a  verdict  and  judgment  in 
favor  of  the  phiiniiflf,  annulling  the  side  as  to  two  of  the 
slaves,  and  the  defendant  having  obtained  a  new  trial,  the 
second  verdict  of  the  jury  was  again  for  the  plainiiflT,  rescind* 
ing  the  sate  m  Mo^  and  allowing  the  defendant  four  hundred 
and  fifty  dollars  for  the  hire  of  the  slaves,  and  the  District 
Court  having  rendered  a  judgment  accordingly,  defendant 
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made  a  motion  for  a  new  trial,  which  was  overruled,  from  WwrMurDnr. 
which  judgment  he  took  the  f>resent  appeal.  Oeiober,  1840. 

The  record  shows,  that  about  two  weeks  after  the  eale,  the  hslmv 
defendant  took  back  the  slave  Willis,  for  which  he  gave  uSImm. 
ptainliflfa  note  of  eight  hundred  and  eighty  dollars,  including 
therein  the  interest  of  one  year,  and  that  the  note  of  five 
thousand  five  hundred  dollars  is  not  in  defendant's  possession, 
but  has  been  transferred  to  a  third  person.  The  sale  of  the 
five  slaves,  made  in  a  lump  for  five  thousand  dollars,  states 
that  the  vendor  warrants  them  sound  in  frody,  except  the  boy 
Solomon,  and  sound  in  mind,  except  the  boy  Willi?,  nnd 
although  the  plaintinTntiempied  to  prove,  by  the  oath  of  one 
of  the  defendants,  that  Solomon  had  been  warranted  as  sound 
in  body  in  every  rcppecf,  other  ilian  having  a  club  foot ;  his 
answer  to  the  interrogatories  show,  that  the  warranty  was 
limited,  as  stated  in  the  i^ale. 

Several  phy^iriaiis  were  examined,  and  from  the  maps  of 
testimony  found  in  the  record,  it  is  proven  that  the  slave  Solo* 
mon  had  the  seeds  of  consumption,  peihap'  eight  monihs, 
previous  to  the  physicians  having  first  seen  him,  which  was 
in  the  laltei  pari  uf  ilie  ^'uninicrof  1837  ;  thai  e*aid  piiysician 
saw  liiin  alarmingly  ill,  and  iliai  ihedi^-cnse  made  its  appear- 
ance, a  week  or  ten  days  after  delivery.  Thai  Moses  died  on 
the  first  of  June,  of  epilepsy,  or  of  a  St  loke  of  the  sini  ;  audi  hat 
he  had  had  an  attack  in  ihe  middle  of  April,  that  ilie  syinp* 
toms  might  have  been  epilepsy,  or  a  s^ntke  of  the  siiti,  and 
that  the  negro  was  found  once  sfieechless  and  foaming  at  the 
mouth,  lying  on  the  groimd,  &,c.,  &c.  That  Cymhiadicd  in 
September,  complained  of  Iter  hip,  and  was  lam^  fronra  week 
or  ten  days  after  Nelson  bought  her  uniil  her  death,  &c.,  &c.; 
and  that  Frank  is  jilive,  able  to  work  moderately,  but  has 
been  sick  four  months  in  the  summer,  &c.,  &c.  It  is  also 
shown  that  plaintiflTwas  in  the  habit  of  treating  his  slaves 
kindly,  that  they  were  generally  well  clothed  and  well  fed, 
and  that  the  defendant,  Lillard,  admitted  at  one  time,  that 
**  the  slaves  sold  were  an  old,  no  account  set  of  negroes,  and  if 
he  had  known  what  kind  they  were,  they  never  should  have 
come  otit  from  Virginia.** 
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Wsirrsa3r  Dist.      From  the  general  evidence  of  f he  cnpe,  it  c^eems  lo  ue  thai 

Oci^gr,  1840.    i|)e  jury  were  anthorizeci  lo  come  to  ihe  conclueion  llmt  (he 

xttijoov        plaveg,  Moses  nnd  Cynthia,  were  aHected  with  redhibitory  de- 

^*  feels  al  ihe  lime  of  the  sale  ;  and  had  ihey  liniiied  iheir  ver- 

Wherea  slave  ^^^^  ^^  rescinding  the  Bale  with  regard  to  the  said  iwo  slaves, 

is  «xpras8W  ex-  ^Ye  should  have  fell  no  hesitation  in  maintaining  their  ver- 

eepted  in  the  act  ^ 

of  sale,  from  the  diet,  whlch,  although  some  parts  of  the  evidence  appears 
Tn^^imd^inbo-  contradictory,  cannot  be  said,  as  to  the  said  slaves,  to  be 
*^»  -V  ^dasoi-  ^'^^'"'y  erroneous.  But  the  jury  have  rescinded  the  sale 
emn  declaration  also,  wiih  regard  to  ihe  slaves  Solomon  and  Frank,  and 
sound,  and  the  in  this,  we  think,  they  erred.  The  boy  Soloiinon  was 
lihn***a'biiolutely  "^^  Warranted  as  sound  in  body  ;  this  warranty  was,  on  the 
at  Ills  risk.         contrary,  specially  excluded  from  the  sale,  and  we  consider 

that  as  a  solemn  declaration  that  said  slave  was  unsound, 
which,  in  the  sense  of  the  expression,  indicates  that  he  was 
sickly,  and  subject  to  diseases  then  unknown  :  Lomriana 
Code,  art.  2498;  i  Martin,  JV*.  S.,  1.  This  was  enough  to 
induce  the  plaintiff  not  to  buy  him.  With  regard  to  the 
d^ce'^ie! ^nit  "^g""*^  Frank,  we  think  the  plaintiff  has  not  made  out  bis 
show  th«t« slave  case,  as  he   has  furnished  no  evidence  of  this  slave  bemat 

wasafflict.dwith     ^.        ,        .  ,  J,...  ,.  ,         .  .     ,  , 

a  redhibitory  aiuicted  With  a  redhibitory  disease  at  the  time  of  the  sale, 
tirae*'of  sale,  u  although  he  proved  that  he  was  sick  some  time  after  the  sale; 
is  insufficient  to  j^f^jl  I Ijg  gyjjei^ce  adduced  does  not,  in  our  opinion,  justify 
although  it  is  the  rescission  of  (he  sale  as  to  him.  The  verdict  of  the  jury 
waVsiek  shortly  Hiust,  therefore,  be  set  aside,  as  to  the  slaves  Solomon  and 

after  the  sale.      Frank. 

We  do  not  consider  the  defendant  entitled  to  any  dama- 
ges for  the  loss  of  Moses  and  Cynthia,  as  those  slaves  were 
sick  from  the  time  they  were  delivered,  and  died  a  short 
time  after  the  sale  ;  and  our  judgment  must  be  in  favor  of 
the  plaintiff,  only  for  the  reimbursement  of  the  prices  of  Mo* 
see  and  Cynthia,  with  one  year's  interest  on  the  anioant,  al 
the  rate  of  ten  per  cent. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and  re* 
versed  ;  that  the  veidict  of  the  jury  be  set  aside,  as  to  the 
rescission  of  the  slaves  Solomon  and  Franks  and  as  to  Ihe 
damages  allowed  to  the  defendant ;  and  that  the  plaintiff  do 


OF  THE  STATE  OF  LOUISIANA.  341 

recover  of  the  defendants,  in  soUiOy  the  enm  of  two  thousand  Wim«HDi»r. 
dollars,  being  the  prices  of  the  slaves  Moses  and  Frank,  with    Qg<^^»^»^« 
one  year's  interest  thereon,  at  the  rate  of  ten  per  cent.,  and      BBuiieABv 
legal  interest  thereon  from  judicial  demand  until  paid  ;  and 
that  the  sale  be  maintained  as  to  the  other  slaves,  except  Wil- 
lis, who  was  taken  back  by  the  vendors ;  the  costs  of  the  court 
below  to  be  paid  by  the  defendants,  and  those  in  this  court  to 
be  paid  by  the  appellee. 


AITDKBMV. 


BRUM6ARD   VS.    ANDERSON. 

APPBAL  FROM  THE  COURT  OF  THB  NINTH  DI8TB1CT,  FOB  TBS  PABIIH  OF  MAOl- 

fON,  JCDGB   UATlf   PEBSIOINQ. 

The  defendant  diiproTed  the  facts  stated  in  the  affidavit  for  the  attachnent, 
SO  far  as  to  throw  the  harden  of  proof  of  their  yerity  on  the  plaintiff) 
and  thin  not  being  shownby  disinterested  witnesses,  the  attachment  was 
disBolred. 

Where  witnesses  declare  on  their  voir  dire,  that  they  are  and  belioTe  them* 
selves  interested  in  the  event  of  the  suit,  they  are  incompetent  to  testify. 

This  is  an  action  against  the  defendant,  as  one  of  several 
obligors  in  a  promissory  note  of  five  thousand  four  hundred 
and  twenty-eight  dollars  and  sixty-five  cents,  alleged  to  be 
liable  jn  soUdo.  The  suit  commenced  by  attachment.  The 
note  was  executed  in  Yicksburg,  and  the  attachment  sued 
out  in  the  parish  of  Madison,  in  this  stale.  It  issued  on  the 
allegation  that  the  defendant  was  about  to  leave  the  state 
permanently  and  forever,  without  leaving  in  it  sufficient 
property  to  pay  the  plaintiflf's  demand. 

The  defendant,  before  answering  to  the  merits, filed  a  motion 
to  dissolve  and  set  aside  the  attachment  on  several  grounds. 

1.  That  the  allegations  and  oath  were  false,  as  he  bad  no 
intention  of  leaving  the  state. 

2.  The  seizure  was  illegal  and  irregular,  because  no  inven- 
tory of  the  articles  and  property  seized  are  annexed  to  the 
sheriff's  return  ;  and  that  the  order  granting  the  attachment 
is  not  in  conformity  to  law. 
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Westxiv  Dtst. 

October,  1840. 

BBUMOARD 

vi. 

AlTDIUSOZr. 


3.  That  writs  of  attachment  and  arrest  have  bolh  been 
taken  out  by  the  plain! ifT,  without  showing  he  was  entitled 
to  both  remedies. 

4w  That  the  seizure  under  the  attachment  is  excessive,  by 
taking  more  property  than  was  required  or  necessary,  and  at 
a  time  when  defendant  was  gathering  his  crop  to  his  great 
damage. 

There  was  a  mass  of  testimony  taken  (o  disprove  the  alle- 
gations and  affidavit  on  which  the  attachment  was  issued. 
The  judge  was  of  opinion  that  they  were  disproved,  and  dis- 
solved the  attachment.     The  plaintiff  appealed. 

Selbyj  for  plaintiff  and  appellant. 
BemisSy  for  the  defendant. 


Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment  dissolving  and 
setting  aside  an  attachment,  sued  out  against  the  property  of 
defendant,  independent  of  an  order  of  arrest  against  his  per- 
son. This  case  has  been  subiiiiMed  to  llie  court  wiUiout 
argument.  Of  the  several  grounds  taken  by  the  defendant, 
the  court  below  has  rested  the  decision  complained  of  main- 
ly on^  the  first,  which  presented  a  question  of  fact ;  to  wit, 
**  that  the  allegations,  on  which  the  order  for  said  attachment 
was  obtained,  are  false-;  that  the  defendant,  at  the  time  of  said 
attachment  or  before,  or  since,  had  no  intention  of  leaving 
the  state  permanently  or  forever;  that  the  plaintiff  had  no 
just  ground  upon  which  to  base  his  affidavit  and  prayer  for 
said  attachment ;  but  that  this  proceeding  was  resorted  to 
with  the  intention  of  vexing  and  harassing  this  defendant.** 
The  record  presents  a  mass  of  testimony  in  relation  to  divers 
circumstances,  tending  to  negative  the  idea  that  the  defend* 
ant  had  any  intention  of  leaving  the  state.  After  an  atlen* 
tive  examination  of  the  whole  evidence  before  as,  we  concnr 
in  opinion  with  the  judge  below,  that  the  facts  set  forth  in 
the  plaintiff's  affidavit  have  been  disproved,  or  at  least  thai 
there  has  been  on  the  part  of  defendant,  a  sufficient  showing 
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in  opposition  (o  the  affidavit,  to  throw  on  ilie  plaintiff  ihe  Wn-nmnDim, 
burden  of  proving  its  verily.     This  he  has  attempted  to  do,    October,  \Q40. 
by  two  witnesses ;  the  rejection  of  whom  by  the  court,  on  the  === 
score  of  interest,  has  been  the  occasion  of  two  bills  of  excep-  v». 

tions  which  are  to  be  found  in  the  record.     It  appears  that     where*^  wit- 
both  witnesses,  when  examined  on  their  voir  dire,  declared  ""■«•    d«ci»rp 

'  *  on     their    votr 

that  they  were,  and  believed  theiTiselves  to  be  interested  in  <&>«  that    they 
the  suit.     This  surely  rendered  them  incompetent  to  testify,  themaeim '1n- 
Bui  the  plaintiff  offered  to  prove  that  one  of  the  two  witnesses  wJ[^fof  ihcroiT 
rejected,  John  M.  Perry,  was  not  interested.     We  think  that  they  are  ineoml 
the  judge  did  not  err  in  refusing  to  admit  this  testimony.  ^^^  ^       ^' 
John  M.  Perry  disclosed  the  grounds  of  his  belief :     He 
slates  that  a  part  of  the  property  attached  was  sold  by  him 
to  his  son,  L.  P.  Perry,  (one  of  defendant's  vendors)  for  the 
purpose  of  securing  the  payment  of  certain  debts,  for  which 
he  (witness)  was  and  still  is  responsible ;  and  that  his  son 
has  assiuned  the  payment  of  those  debts.     That,  as  the  agent 
of  his  eon,  he  has  taken  an  attachment  against  the  same 
properly  in  the  hands  of  the  defendant;  and  that  the  writ 
has  issued  upon    his  own   affidavit,  as  agent  of  his  son. 
The^e  (ad^j  independent  of  the  witnesses' belief,  would  have 
sufficed,  pel  hnp.^  to  exclude  his  testimony;  but  when  cou- 
pled wiih   the  declaraiion   mude  by  I  he   witness,    that   he_ 
believed  iiiin-elf  inierer?ied,  ihey  ftilly  juslifv  iIig  decision  of 
the  judge  a  quo.     Under  ihis  view  of  the  ciu^e,  we  hnve  not 
fouiid  it   nece.*asary  lo  inquire  inio  the  alleged  irregularities 
which  form  the  other  grounds  urged  below,  by  the  defendant, 
to  set  aetide  the  attachment. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 
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WitTBiurDitr. 
f^^^^^*^^^  brown's   executor   vs.   WILLIAMS    ET   AL. 

BBOWH'te      IXB- 

CUTOB  ArVBAL   FBOM    THK   COURT  OF    PBOBATBS,    FOB   THB    FABISB    OP    OUAOBITA. 

WlLUAm  BT  AL. 

Parole  evidence  will  not  be  received  to  show  that  an  executor  amtinued  io 
act  at  tuch^  after  the  expiration  of  the  year  for  which  he  was  appointed. 

The  7th  iection  of  the  act  approved  March  13, 1837,  eonftnutiur  the  exem- 
tor$hip^  only  appliea  to  euch  execatore  as  were  in  the  legal  exerciee  •f 
their  Auctions  at  the  time  of  its  promulgation,  or  Uiese  appfnmltd  afUr^ 
foturdt. 

• 

This  case  was  formerly  before  this  court,  and  remanded  to 
inquire  into  the  fact  of  the  existence  of  the  exeoutorship,  at 
the  time  of  his  appearance  as  such  in  this  case.  See  12 
Lomtuma  Reports^  613. 

The  judge  of  probates  decided)  after  hearing  the  evidence, 
that  Isaac  T.  Preston  was  not  executor  of  James  Brown, 
deceased,  at  the  time  of  filing  his  petition  of  appeal,  his  term 
having  expired. 

The  executor  again  appealed. 

Ihmnes,  for  the  appellant,  submitted  tlie  case. 
M*Qwet  contra. 

QnrUmdy  /.,  delivered  the  opinion  of  the  court. 

Isaiah  Garret  filed  his  petition  in  the  probate  court,  alleg- 
ing that  he  had  become  the  purchaser,  at  a  probate  sale  made 
on  the  20th  July,  1836,  of  two  tracts  of  land,  composing  a 
portion  of  the  vacant  estate  of  James  Brown,  deceased,  and 
asked  for  a  monition  in  compliance  with  the  provisions  of  the 
act  of  the  legislature,  approved  March  10th,  1834.  On  the 
23d  October,  1836,  a  judgment  of  homologation  was  ren- 
dered, no  opposition  having  been  previously  filed.  On  (he 
23d  August,  1837,  Isaac  T.  'Preston  alleging  himself  to  be 
the  executor  of  James  Brown,  deceased,  whose  succession  it 
is  said  was  opened  in  the  parish  of  Orleans,  presented  hie 
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pefition,  asking  an  appeal  from  the  aforesaid  judgment.     In  WMiTBiuiliteffr. 
this  court  it  was  denied  that  Preston  was  executor,  and  the   Oaober,  I84a 
oa0»  wao  remafided  lo  aacerlaift  thai  faot.     It  appeaca  that  oo  BBaww**  rnxw- 
the  1 1th  July,  18S6,  Preston  was  appointed  exeeiitor,  in  New-        ^'^^ 
Oxlean%  aod  aa  the  law  then  exited,  his  functions  continued  wiuuiuital. 


for  ooa  j«ai'Qnlj»  JjQumam  Qaie^  ar&2e  1666.    He  did  not 
apply  ta  ba  (^ontiaued  io  hia  functions,  and  took  thia  appeal 
more  than  thirteen  months  after  they  had  ceased.     It  is  con- 
tended in  this  court,  that  Preston  continued  to  act  as  execu-  win  not^U^re^ 
tor,  but  of  that  we  have  no  legal  evidence,  and  think  the  f^f^J®**  ^ZJ^^^ 

'  o  '  that  an  executor 

probate  judge  did  not  err  in  rejecting  parole  proof  to  show  he  continued  to  act 
did.     He  was  authorized  bylaw  to  continue  the  prosecution  expiratloD  of  the 
or  defence  of  any  suits  commenced  during  the  year  of  his  exe-  ^  ^^M^^i^ 
cutorship,  Louisiana  Code^  arliek  1669;  but -that  authority  pointed. 
does  not  extend  to  new  cases.     The  petition  in  this  case,  was 
filed,  July  23,  1836,  more  than  one  year  after  the  date  of 
the  letter  testamentary.     Had  Preston  been  a  party  to  this 
proceeding,  previous  to  the  expiration  of  the  year,  there  is  no 
doubt  be  could  have  taken  this  appeal. 

But  it  is  alleged,  that  the  7th  section  of  an  act  of  the  legis- 
lature, in  relation  to  voluntary  surrenders  and  the  settlement 
of  successions,  approved   March   13,   1837,  continued  the 
executorship.    We  are  of  opinion  that  law  applies  only  to     ^j^^  ^^^^  ^^ 
such  executors,  administrators  or  syndics,  as  were  in  the  legal  tion  of  the  aet 
exercise  of  their  functions,  at  the  time  of  the  promulgation  of  islhl'mr,  con- 
the  act,  or  appointed  afterwards.     The  act  does  not  revive  ^^i^  ^jy 
any  defunct  representatives  of  successions.    It  has  been  urged  applies  to  such 

ai_'*i»  !•  ••ti  **>  .     executors        aa 

that  IF  this  appeal  is  not  maintamed,  the  estate  of  Brown  is  were  in  the  legal 
without  remedy,  and  the  spectacle  is  presented  of  a  succes-  fu,!iua^8/auhe 
sioQ  administered  in  one  parish  by  a  curator,  and  in  another  (>"\eof  its  pro- 

.  w     .  .  1.  .      ,     .  muleation,      or 

by  a  testamentary  executor.     It  is  not  established  that  an  those  apfomted 
appeal  is  the  sole  remedy,  and  what  it  is,  will  be  time  enough  ^f*^^^^"' 
for  us  to  decide  when  the  case  shall  be  presented.   As  th«  case 
now  stands,  we  are  satisfied  Preston  had  no  right  to  take  an 
appeal  at  the  time  he  did,  and,  therefore,  dismiss  it  with  costs. 
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Wbrskv  DitT. 

October,  1840. 

Z^XBBTH  fic 

THOJcnoir 


SOMOVAHS 
LOyXLAGX. 


LAMBETH  &   THOMPSON  VS.   DOSSOir  AND   LOVELACE. 

▲PPSAL    FEOM  TBI    COURT  OF  TBX  BBTKNTH  DI0TRIOT,  FOE  TBI  PAEIBB  OF 
OATABOULA,  TBX   JUDGE   TBBEEOF  PEEBIDIMO. 

Eyidenee  shoold  he  admitted  on  the  trial,  of  an  exception  that  one  of  the 
defendants  had  not  been  Mzred  with  a  true  and  correct  copy  of  the  peti- 
tion ;  if  it  is  refused,  the  ease  will  be  remanded  as  to  that  defendant. 

This  is  an  action  against  the  defendants  as  joint  and  sev- 
eral obligors  in  a  promissory  note ;  they  with  one  S.  W. 
M^Clure  having  all  signed.  The  note  is  payable  to  the  order 
of  the  plaintiffs  at  Harrisonburg,  in  the  parish  of  Catahoula, 
where  the  defendants  reside. 

The  defendants  failed  to  put  in  any  answer;  but  at  the 
trial  filed  an  exception  by  counsel,  averring  that  they  had  not 
been  legally  cited  or  served  with  a  true  copy  of  the  petition. 

They  offered  the  clerk  and  sheriff  to  show  that  the  paper 
purporting  to  be  a  copy,  was  the  only  copy  of  the  petition 
served  on  Dosson,  and  that  it  was  not  a  true  copy.  The 
testimony  was  refused  and  the  defendants'  counsel  excepted 
to  the  opinion  of  the  court. 

This  copy  differs  from  the  original  petition  in  this :  The 
latter  reads  ^^  that  the  said  note  has  often  been  demanded 
of  the  said  defendants  [at  Harrisonburg,  and  of  the  defend- 
ants at  other  places  and  times."]  The  copy  reads,  **  that 
said  note  has  often  been  demanded  of  the  said  defendants 
[personally,  and  at  other  places  and  times."] 

There  was  judgment  against  both  defendants,  and  they 
appealed. 

The  clerk  certifies  that  the  record  contains  all  the  docu- 
ments on  file  and  proceedings  in  the  case,  but  omits  that  it 
contains  all  the  evidence  adduced. 

Copley  and  Dotmesy  for  the  plaintifis. 

Jlfoyo,  for  the  defendants. 

Martifif  /.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  a  bill  of  exception,  taken  by  the 
defendants  to  the  refusal  of  the  judge  to  receive  the  testimo- 
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Dy  of  the  clerk  and  sheriflr,  to  support  the  exception  they  had  WwmvDin. 
filed,  alleging  that  one  of  them  had  not  been  served  with  a    ^^^^*  ^^*^' 
true  and  correct  copy  of  the  petition  ;  it  being  stated  in  the  nzroH  n  vx. 
petition,  that  payment  of  the  note  sued  on  **  had  been  demand-        bbock. 
ed  of  said  defendants  [at  Harrisonburg,  and  of  the  defendants 
at  other  places  and  times ;"]     while  in  the  copy,  it  states 
only  that  the  note  had  been  demanded  of  the  said  defendants, 
['*  personally  at  other  places  and  limes.'']     There  was  judg- 
ment against  both  defendants,  and  they  appealed. 

The  District  Court,  in  our  opinion,  erred  in  refusing  to 
receive  testimony  of  the  fact  on  which  the  defendant  bases 
his  bill  of  exception. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  as  to  the  defendant  Dosson, 
be  annulled  and  reversed,  and  that  the  case  be  remanded  for  a 
new  trial,  with  directions  to  admit  the  testimony  mentioned 
in  the  bill  of  exceptions ;  the  plaintiffs  and  appellees  paying 
the  costs  of  the  appeal,  and  that  as  to  the  defendant  Lovelace, 
the  judgment  be  affirmed,  with  costs  and  ten  per  cent« 
damages. 


SEXTON  ET  UX.  V8.   BROCK. 

AtTKJLL  FBOM  THB  OOUKT  OF    THE    NINTH    DISTRICT,   FOE   THE   PAEIfB  OF 

OONCOEDIA,  JUDGE  DATI8  FEEIIDINO. 

JadgmoDt  entered  by  conient  of  both  parties,  reYening  the  judgment  ap- 
pealed from  and  remanding  the  case  for  a  new  trial. 

This  suit  was  for  a  tract  of  land,  alleged  to  have  been 
wrongfully  taken  possession  of  by  the  defendant.  The  plain- 
tiff had  judgment  decreeing  her  the  land,  and  one  thousand 
six  hundred  dollars,  for  the  we  of  it,  and  the  defendant 
appealed. 


S«8  C4BS8  III  TH«  fiOPRBME  COURT 

w^RTuirOiirr.      By  ftgireemeiit  of  cmmsd  ftnd  cmmmA  BJed,  the  judgfetenl 

October^  f840.  in  this  ease  was  reveroed,  and  ilie  oauee  remamled  for  e 
^=====  i^jni^  xht  appelteee  paying  tbecoBle  of  the  afpeai. 


V9. 
Hlf    CRIDITOBS. 


1613481 
44      14 


ArfoMT,  for  filaiwtiflb  and  afipelkec. 

Fmrwr^  contra. 

Smofty  J.f  delivered  the  opinion  of  the  court. 

In  thrs  caBCy  the  counsel  for  both  parties  bav«  filed  their 
wrhten  consent  to  ttie  reversal  of  the  judgment  appealed 
from,  and  have  agreed  that  il  should  be  remanded  for  a  new 
trial,  the  appellees  paying  the  costs  of  the  appeal. 

It  is,  therefore,  ordered,  adjtrdged  and  decreed,  that  the 
judgment  of  ttie  District  Oourt  be  'anntrned,  avoided  tmd 
reversed,  and  that,  agreeably  to  the  consent  of  the  parties  by 
their  coonsel,  this  caite  he  remanded  for  a  new  trial,  ihto 
appellees  paying  codls  in  this  court. 
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49  78J  CAMPBELL  V8.   HIS   CREDITORS. 

APPEAL  FROM  TBI  OOUKT  OF  TBI   8BVINTB   DISTaiCT,  FOft    TBX  FAKI8H  OF 

OUACBITA,  TAB  JUDOI  TBIBBOF  PBB8IOINO.      . 

The  act  of  1817,  relative  to  volontary  surrenden  it  highly  penal,  and  moat 
be  strictly  conatrued  Havagttrds'debtopa  (Shurged  wifhihiud. 

V^here  the  verdict  of  the  jury,  in  a  case  of  fraod,  finds  the  facts  charged  as 
fraudulent  to  be  true,  but  nogativve  any  JnmimUnt  tfilan/'onitfia-|Mrt  of 
the  coding  debtor,  it  is  substantially  «,  verdict  of  aoquHUlf^nd  judgment 
must  be  so  pronounced. 

It  is  essential  to  a  special  verdict  that  it  finds  the  facts,  but  leaves  the  legal 
consequences,  to  be  drawn  Arom  such  facts,  to  the  court. 

But  where  the  jury  find  certain  facts  true,  and  draw  their  own  oondnsiniui 
from  ihem  in  favor  of  the  defendant,  it  is  a  general  verdict  of  acquittal. 
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ThM  CAM  000168  up  teCsM  Um  Mliri4»  «ll  oppMkltt  of  yfmmMMihm 
Mie  Jokm  W.  BAJLey,  ohftrgiog  the  defendntti  viih  fraud,  m  ^^°^**^^**^* 
reUicion  lo  bis  crediiora,  and  denyiog  him  ihe  benefit  ef  the  ' 


HwetveDt  lave.  J^, 

The  opponent  abowe  that  be  had  obtaiaed  a  judgMMBt 
against  Campbell,  the  deJNidant  in  tbieteppoiitioi^  Mid  was 
proceeding  to  sell  property,  when,  on  the  14th  August,  1838, 
he  was  stopped  by  <be  euffemkr  of  the  imnlveBt\i  fMperty 
to  his  creditors. 

A  syndic  was  appointed,  who  returned  the  proceeding  into 
court  and  prayed  for  their  bomologation,  to  whidi  the  plain- 
tiff herein  made  opposition,  on  various  grounds,  that  the 
insolvent  has  not  complied  with  the  provisions  of  law :  1. 
Being  a  merchant  he  did  not  produce  his  books  in  court ; 
neither  did  he  specify  any  of  his  rights  or  credits  j  he  made 
DO  assignment  to  his  creditors ;  has  not  specified  the  causes 
of  his  losses.  2.  That  he  has  been  guilty  of  fraud  towards  his 
creditors,  and  charges  him  with  withholding  debts  and  claims 
due  him,  and  collecting  them  after  his  surrender,  &c.  He 
prays  that  the  order  staying  proceedings  against  the  debtor, 
be  set  aaide,  and  that  he  be  denied  the  benefit  of  the  .insolvent 
laws. 

UpoD  the  allegations  set  forih,  evidence  was  taken  and 
the  cause  submitted  to  a  jury,  who  returned  the  followinjf 
verdict,  to  wit : 

''We  of  the  jury  find  the  facts  alleged  in  the  opposition  to 
be  true,  but  we  do  not  believe  Campbell  intended  to  be  guilty 
of  fraud.^ 

Judgment  was  rendered  on  this  verdict,  sustainipg  the 
opposition,  and  rejecting  the  prayer  of  the  insolvent  to  be 
admitted  to  the  benefit  of  the  insolvent  laws.  From  this 
judgment  Campbell,  the  ceding  debtor,  appealed. 

M^CMbre^  for  the  plaintiff  in  opposition,  contended  that 

4he  tjudgment  was  correct  and  should  be  aflh'med.    The  ver- 

'diet  was  special ;  it  found  (he  facts  charged  to  be  fraudulent, 

and  wbidh  in  law  are  so.    It  was  then  the  duty  of  the  court 

to  pronounce  the  judgment  whiiih it  ^has  done  in'tbis  case. 


an  cmsDiTomB. 
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Westvbh  DiiiT.      Doums  and  Copley,  for  th6  defendant,  insisted  on  the  rever- 

Oetober,  1840.  sal  of  the  judgment.     The  charge  of  fraud  in  the  opposition, 

cAKFBttL^  under  the  insolvent  law,  is  criminal  or  at  least  highly  penal, 

^ and  it  is  the  intmtian  to  defraud,  that  constitutes  the  offence. 

This  the  jury  have  negatived  by  their  verdict,  and  a  judg- 
ment of  acquittal  should  have  been  pronounced. 

BuUardf  /.,  delivered  the  opinion  of  the  court. 

John  Campbell,  the  appellant^  having  made  a  surrender 
of  his  property  to  his  creditors,  who  thereupon  met  and 
appointed  a  syndic.  Bailey,  a  judgment  creditor,  presented 
his  petition  to  the  District  Court,  in  which  he  alleges,  as 
grounds  of  opposition,  first,  that  the  insolvent,  although  a 
merchant,  did  not  produce  to  the  judge  who  accepted  the  sur- 
render, his  commercial  books  ;  that  he  did  not  specify  any 
of  his  rights  and  credits  ;  that  he  made  no  assignment  to  his 
creditors,  and  no  assignment  could  be  made  without  specifying 
each  right  and  credit ;  that  he  had  not  set  forth  the  cause  of 
his  losses ;  and  that  one  cause  assigned  is  false,  to  wit :  that 
his  wife  had  withdrawn  her  dower,  she  never  having  had  any 
dower,  but  that  her  property  was  all  paraphernal,  which  he 
had  not  legal  right  to  administer.  He  further  alleges,  that 
the  insolvent  has  been  guilty  of  fraud  towards  his  creditors, 
and  consequently  is  not  entitled  to  the  benefit  of  the  insolvent 
laws.  He  enumerates  as  fraudulent  acts,  that  the  insolvent 
had  confessed  judgment  in  May  1838,  in  favor  of  Kimball  & 
Pomeroy;  that  he  was  prosecuting  a  suit  in  the  District 
Court  against  Mary  S.  Skinner,  upon  a  claim  not  specified 
in  his  schedule ;  that  he  had  received  information,  from 
various  persons,  that  Campbell  was  in  possession  of  rights 
and  credits  not  embraced  in  his  schedule,  which  he  is  trying 
to  collect,  and  that  he  had  collected  money  from  several  per- 
sons and  had  not  accounted  for  it.  He  further  alleges,  that 
Campbell  did  not  appear  at  the  meeting  of  his  creditors,  and 
did  not  deposit  his  commercial  books.  He  concludes,  by 
praying  that  the  proceedings  may  be  set  aside,  and  the  insol- 
vent be  denied  the  benefit  of  the  act. 
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A  jury  was  impannelled  to  try  the  case  thus  presented,  WssTKaaihtT. 
who  found  that  the  facts  alleged  in   opposition  were  true    Oetober,\MO. 
but  that  they  did  not  believe  Campbell  intended  to  be  guilty      campbiu 
of  fraud.     Upon  this  verdict,  the  court  rendered  a  judgment  '^« 

sustaining  the  opposKion,  and  decreeing  that  the  prayer  of 
Campbell,  to  be  admitted  to  the  benefit  of  the  act  in  relation 
to  insolvent  debtors,  be  rejected  and  dismissed.  The  insol- 
YCDt  appealed. 

This  proceeding  appears  to  have  taken  place  in  pursuance  ^^^^  ^^^  ^ 
of  the  18th  section,  of  the  act  of  1817,  relative  to  the  volun-  Yoiantair  nir- 
tary  surrender  of  property.  The  consequences  of  a  convic-  ^nai,'^lnd  moit 
lion  of  fraud  under  that  act,  are  highly  penal,  not  only  ,,rocdMre«rdi 
depriving  the  insolvent  of  the  benefit  of  all  laws  in  favor  of  debtorB  eharged 
iosolvent  debtors,  but  rendering  him  incapable  of  holding  wheretheTer- 
any  office  of  honor  or  profit  under  the  state.  2  Moreau^a  f^J*e^^of*iSSu 
JDigesty  ISO.  The  provisions  of  the  act  must,  therefore,  be  finds  the  fmeu 
strictly  complied  with,  and  the  acts  complained  of  be  such  as  oient  tobe  tme^ 
the  law  declares  to  be  fraudulent,  and  done  with  a  fraudu-  ^^  /J^2S«fc3 
lent  intent.  The  verdict  in  this  case  negatives  the  fraudu-  intent,  on  the 
lent  intention,  although  it  finds  the  facts  alleged  to  be  true.  iDg  debtor,  it  it 
We  are  of  opinion,  that  the  verdict  was  substantially  one  of  Jerdiot^'ol^  t^ 
acquittal,  and  did  not  authorize  the  judgment  pronounced  quitiai and wdg- 
thereupon  by  the  District  Court.  The  verdict  does  not  appear  pronouooed. 
to  us  to  be  a  special  one,  as  was  contended  in  argument.     It     i*  >•  ewent**! 

.   •  .1  1.         I         ■     /.     1       •       ^  •        to  a  •peoitl  ver- 

is  essential  to  a  special  verdict,  that  it  finds  the  facts,  but  diet  tfiAt  it  finds 
leaves  the  legal  conclusion,  to  be  drawn  from  such  facts,  to  leTTeiMle  lepd 
the  court.     In  the  present  case,  the  jury  drew  that  conclusion  f*"T*"*n*fro2 
for  themselves  in  favor  of  the  defendant.   The  acts  complained  rach  facts,  to  the 
of  are  not  necessarily  fraudulent.     The  insolvent  may,  very  ^Bat  where  the 
innocently,  have  confessed  judgment  in  favor  of  a  ps^r^i^ular  Ijjy^^J^®*'^^^ 
creditor  before  his  surrender.     Rights  and  credits  may  have  draw  their  own 
been  omitted  on  the  schedule  through  inadvertency,  and  if  them  in  favor  of 
he  proceeded  to  collect  money  by  himself,  or  his  ^^^ofney  IJ",  g^^^" J"of 
after  the  surrender,  it  is  the  duty  of  the  syndic  to  recover  it  aoqaittaL 
from  them,  for  the  use  of  all  the  creditors.     Many  of  these 
grounds  will  remain  open  for  opposition  in  the  further  pro- 
gress of  the  proceedings,  and  we  are  to  presume  the  syndic 
will  do  his  duty 
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WmnurDtaT.      it  ig^  therefore,  ordered  and  adjodgedy  Ihat  the  jadgpiaDt 
^^'***^'  *^*^'   of  the  District  Court  be  avoided  and  reversed,  and  thai  oura 
BBAT>»  axMu.  be  for  the  defondaot,  Campbetl,  with  coele  ia  both  coiuta 
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jflnma  taoii  thc  oobkv  of  raosATSi^  we  thb  faribk  or  SArises^ 

Co-proprieton  of  asacoetuon,  of  full  age  and  capable  of  contraetifig,  ma/ 
eonsent  to  a  lale  at  public  aaction,  and  althoogh  the  proceeds  may  be 
appHed  to  the  payment  of  debts,  yet,  if  the  creditors  do  not  interfere,  sach 
a  sale  may  be  considered  in  the  nature  of  a  partition  without  the  aid  of  a 
court. 

The  Court  of  Probates  is  without  jurisdiction,  raUonc  nuUerim^  in  a  contest 
between  two  co-proprietors  of  property  seeking  a  partition,  and  where 
one  is  proceeding  as  plaintiff  H  la  folU  enehircj  to  have  certain  property 
purchased  by  the  other,  at  the  probate  sale  of  the  joint  estate,  resold  al 
his  risk  and  costs. 

A  party  may  sue  for  unliquidated  damages  for  the  non-compliance  with  the 
contract  of  sale,  and  it  is  clear  in  such  a  case  the  Court  of  Probates 
would  be  without  jurisdiction.  It  is  the  same,  if  the  party  sues  to  com- 
pel a  resale  at  the  risk  of  the  purchaser,  although  the  contract  of  salo 
arose  under  a  proceeding  nominally  in  the  probate  court. 

This  case  commenced  in  the  probate  court,  in  the  natora 
of  an  action  to  compel  a  resale  of  certain  property  of  ihm 
estate  of  the  late  Sterling  O.  Bray,  deceased.  The  plaiotiff 
shows  that  she  is  dative  testamentary  executrix  of  her  deceaa* 
ed  husband's  estate,  and  thai  a  sale  of  a  large  amooot  of 
property  was  made  about  the  flOih  March,  1638,  afid  pur- 
chased by  the  defendant,  J.  A.  Bray,  who  refuses  to  comply 
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with  the  terms  of  sale,  or  give  his  notes  as  he  was  bound  to  Wuxsmv  Dm. 
do.     That  it  is  necessary  this  properly  should  be  sold  to  pay    Q**^^^>  *^*^' 
nnany  pressing  liabilities,  of  the  estate,  &c;  wherefore  she  prays   bmat's  szbc- 
ihat  this  properly  be  resold  al  the  risk  of  the  defaulting  pur-        ^^^ 
chaser,  and  on  a  certain  credit,  &c.  This  suit  was  commenced         ■'^'* 
in  February,  1 839.     On  the  12ih  March,  it  was  ordered  that 
J.  A.  Bray  come  forward  and   comply  wilh   ihe  terms  of 
sale  within  ten  days.  ' 

The  defendant  avers  that  he  is  the  brother  and  heir  of 
the  deceased,  and  also  co-executor ;  he  admits  that  he  made 
the  purchases  and  is  ready  to  comply,  or  has  complied  wilh 
all  except  as  to  the  tract  of  land,  which  was  purchased  at  so 
much  per  acre ;  the  improved,  and  unimproved  land  was 
sold  for  diflferent  prices,  and  it  has  not  yet  been  surveyed  to 
ascertain  the  quantity. 

He  further  says  he  is  an  heir  with  the  plaintiflf,  who  is  the 
other  instituted  heir,  and  is  not  bound  to  comply  wilh  the 
terms  of  sale  until  a  final  partition  is  made  between  them; 
each  being  entitled  to  one-half  of  the  succession,  &c. 

Upon  these  pleadings  and  issues,  the  parish  judge  decreed 
that  the  land  be  again  exposed  to  sale,  as  if  the  first  adjudica- 
tion had  never  been  made,  and  on  the  same  terms  and  con- 
ditions, and  that  the  defendant  shall  be  debtor  to  the  estate 
for  any  deficiency  in  the  price ;  but  he  shall  not  be  entitled 
to  any  excess  for  which  it  may  sell  over  and  above  the  former 
price.     The  defendant  appealed. 

It  was  admitted  that  the  plaintiff  and  defendant  were  the 
joint  executors  of  Sterling  O.  Bray,  deceased,  and  hisinstitu- 
ted  heirs,  and  that  defendant  had  been  in  the  possession  of  the 
land  since  the  first  sale. 

There  were  other  proceedings  and  innumerable  orders  in 
the  probate  court,  many  of  which  are  unnecessary  to  be 
stated ;  all  the  material  facts  being  mentioned  in  the  opinion 
of  this  court. 

SraU,  T%oma8  and  Ogcfen^argued  the  case  for  the  plaintiOT. 

JElgeCy  Dunbar  and  HyamSy  for  the  defendant,  insisted,  in 
45  VOL.  XVI. 
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Wbstbrs  UisT.  the  course  of  (he  argument,  (hat  (he  sale  was  a  nulli(y  ;  the 
October,  1840.  purchaser  being  one  of  the  executors,  could  not  buy  from 
B»AT'«  Kx«c-  himself.  '  See  Scotfa  Executrix  vs.  OorUm^s  ExectOor;  14 
LouMma  ReforUy  111. 


UTRIX 
BSAT. 


BuUardy  J.,  delivered  (he  opinion  of  (he  cour(. 

The  facts  of  this  case  are,  that  Sterling  6.  Bray,  by  his 
testamen(ary  dispositions,  divided  his  esta(e  in  equal  portions 
between  Emeline  Bray  and  J.  Asher  Bray,  but  appointed  no 
execu(or.  Both  the  legatees  applied  for  the  dative  executor- 
ship, in  opposition  to  each  other,  and  the  Court  of  Probates 
appointed  them  joint  executors.  The  estate  consisted  princi- 
pally of  lands  and  slaves.  On  (he  2l8t  February,  1838, 
the  execu(or  and  executrix  uni(ed  in  a  petition  (o  (he  Court 
of  Probates,  in  which  they  represent  their  joint  interest  in 
the  estate,  their  joint  executorship,  and  the  necessity  of  a  sale 
of  (he  estate,  for  the  double  purpose  of  providing  for  the 
payment  of  debts  and  to  cause  a  partition  between  them- 
selves. They  pray  the  court  to  order  a  sale  of  the  immove- 
able property  at  auction^  upon  a  credit  of  one,  two  and  three 
years,  the  purchasers  to  give  their  notes  with  two  approved 
endorsers,  payable  in  the  Bank  of  Louisiana,  with  interest  at 
ten  percent,  from  due  if  not  punctually  paid,  with  special 
mortgage,  &c. ;  and  of  the  moveables,  on  a  credit  of  one 
year.  The  court  on  the  same  day.  entered  the  judgment  as 
prayed  for,  and  on  the  30th  March,  following,  the  parish 
judge  proceeds  to  carry  the  order  into  effect,  by  exposing  (he 
property  for  sale  according  to  the  conditions  and  on  the  terms 
mentioned  in  the  judgment.  The  tract  of  land,  which  alone 
forms  the  object  of  the  present  controversy,  was  adjudicated 
to  J.  Asher  Bray,  one  of  the  executors  and  legatees,  for 
thirty-six  thousand  eight  hundred  dollars.  It  is  described 
as  follows ;  **a  tract  of  land  situated  in  this  parish,  and  con- 
taining about  eight  hundred  arpents,  to  be  taken  from  the 
upper  part  of  the  tract  on  which  the  deceased  last  resided^ 
and  being  part  of  the  co((on  plan(ation  culiivated  by  him  in 
his  lifetime,  together  with  the  improvements  thereon  and 
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iippurtenances  thereto  belonging,  were  offered  and  adjudica-  WBtn-Kiiji  Dmr. 
ted  lo  John  A.  Bray,  he  being  the  last  and  highest  bidder,    October^isi^h 
for  the  price  and  sum  of  forty-six  dollars  per  arpcnl."  bbai's  kxec- 

No  steps  appear  to  have  been  taken  to  compel  the  defend-  ^"^^ 
ant  and  appellant  lo  comply  with  the  terms  of  the  sale  until  biA. 
the  28th  of  February,  18S9,  when  Emeline  Bray  presented 
her  petition  to  the  Court  of  Probates,  in  which  she  sets  forth 
the  above  facts,  and  further  represents  that  J.  A.  Bray  had 
not  complied  with  the  terms  of  the  sale,  1  hat  in  some  instan- 
ces he  had  not  even  given  his  note  for  the  purchases  made 
by  him,  and  in  no  case,  as  required  by  the  sale,  with  two  good 
endorsers.  She,  therefore,  prays  that  the  whole  property  may 
be  again  offered  for  sale  at  the  risk  of  the  said  defaulting 
purchaser,  but  oh  a  credit  of  one  and  two  years,  instead  of 
one,  two  and  three  years,  as  was  at  first  ordered,  one  year 
having  already  elapsed. 

On  the  12th  March,  1839,  it  appears  that  an  ex  parte 
Older  was  entered  as  follows:  '^  It  is  ordered,  &c.,  that  J.  A. 
Bray,  do  come  forward  and  comply  with  the  conditions  of 
Che  probate  sale  of  the  succession  of  S.  O.  Bray,  made  on 
the  80th  March,  1838,  within  ten  days  after  the  service  of 
ibis  order."  On  the  19lh  of  the  same  month,  a  copy  of  the 
order  was  served  on  the  appellant,  and  on  the  same  day  the 
citation,  issued  on  the  above  petition,  was  also  served. 

J.  A.  Bray,  in  his  answer,  admits  that  he  purchased  con« 
siderable  property  at  the  sale  of  his  brother's  estate,  for  all 
of  which  he  is  ready  to  give  or  has  given  his  notes  according 
to  the  terms  of  the  sale,  except  the  tract  of  land.  He  alleges 
that  he  is  not  bound  to  give  his  notes  for  the  purchase  of  the 
land,  because  the  same  was  sold  per  arpent,  and  no  survey 
has  been  made  to  ascertain  the  number  of  acres.  The  im- 
proved land  WHS  estimated  at  a  different  price  from  the  unim- 
proved land,  and  the  quantity  of  each  has  not  been  ascer- 
tained by  a  survey.  He  further  answers  that  he  is  an  heir 
and  executor  of  his  brother,  and  is  not  bound  to  comply  with 
the  terms  of  the  sale  until  a  final  partition  be  made  between 
Jiim  and  the  other  instituted  heir,  each  being  entitled  to  one 
half.     He  further  answers  that  the  improvements  on  five 
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WriitxrhUist.  hundred  acres  of  land  that  he  purchased,  were  inventoried 
Octob€i\is\o,  as  communiiy  properly,  whereas  only  one  hundred  acres 
were  improved  during  the  community ;  that  the  improve- 
ments were  estimated  at  sixty  dollars  an  acre,  and  that  he 
would  be  greatly  injured  if  compelled  to  give  bis  notes  before 
it  is  ascertained  what  quantity  of  land  was  in  the  tract,  and 
what  quantify  was  cleared  during  the  community  ;  that  as 
soon  as  this  be  ascertained,  he  will  be  ready  to  comply  with 
the  terms  of  the  sale.  He  prays  that  the  suit  may  be  dis- 
missed, and  that  he  may  not  be  compelled  to  give  his  notes 
until  a  partition  and  survey  shall  have  been  made. 

The  judgment  rendered  by  the  Court  of  Probates  was, 
that  the  tract  of  land  purchased  by  the  defendant,  should 
be  again  exposed  to  public  sale,  as  if  the  first  adjudicatioii 
had  never  been  made,  on  the  same  terms  and  conditions  on 
which  it  was  previously  oflered,  and  if  at  the  second  crying 
it  should  sell  for  a  smaller  sum  than  that  at  which  it  was  pre- 
viously adjudicated  to  the  defendant,  then  the  said  J.  ▲• 
Bray  should  remain  a  debtor,  for  the  deficiency,  to  the  said 
estate,  and  for  ail  expenses  incurred  since  the  first  sale,  and 
if  it  should  sell  for  more,  then  the  defendant  should  have  no 
claim  for  the  excess.  The  reason  given  for  this  judgment 
was,  that  the  defendant  had  refused  to  comply  with  the  terms 
and  conditions  of  the  first  sale.  From  this  judgment  the 
defendant  prosecutes  the  present  appeal. 

The  parties  were  joint  owners  of  the  property,  under  the 
will  of  S.  6.  Bray,  and  although  joint  executors  also,  they  did 
not  and  could  not  act  in  that  capacity  in  any  contest  between 
themselves  in  relation  to  the  property.  It  was  only  in  rela- 
tion to  creditors  or  other  legatees  that  they  could  act  as 
executors.  In  the  first  proceeding  which  was  had  to  provoke 
a  sale  of  the  property  in  the  Court  of  Probates,  they  alone 
were  parties,  made  no  opposition,  and  their  quality  of  co- 
executors  may  be  laid  entirely  out  of  view.  The  judgment 
first  rendered,  therefore,  amounted  to  little  more  than  an 
agreement  between  themselves  to  sell  the  property  at  public 
auction,  for  the  purpose  of  raising  money  to  pay  oflT  debts, 
and  of  coming  to  a  pari  it  ion  ;  neither  party   demands  the 
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nullity  of  ibat  sale,  and,  therefore,  no  inquiry  can  be  made  WwmwaDttrr. 
inio  the  capacity  of  the  purchaser ;  on  the  contrary,   ihe    ^^f^^^^*  '*^^' 
plaintiff  first  endeavored  to  compel  the  defendant  to  complete   bkat's  xzec- 
it  by  giving  his  notes  with  endorsers,  and  now  seeks  to  make        ^^^ 
it  the  basis  of  a  sale  U  lafoUe  enchtre^  and  the  defendant,  not        ^b^^* 
contesting  the  validity  of  the  sale  by  the  pleadings,  excuses 
himself  from  giving  notes,  on   the  ground  that   he  as  a  co- 
proprietor,  cannot  be  compelled  lo  pay  until  a  final  partition; 
and  also  that  the  land  was  sold  by  measure,  and  that  it  has  of  a  saoceBuon 
not  yet  been  surveyed.  ^j^Me  *^  ^ 

The  sale  at  public  auction,  in  this  case,  was  evidence  of  a  t««ang,     may 

.1  .  w  .   II  .      con«iit  to  a  Bde 

contract  between  the  parlies.  It  rests  essentially  upon  the  at  public  auction 
consent  of  these  parties,  and  although  the  proceeds  raised  p^^eds^jbe 
may  have  been  destined  lo  pay  tbe  debts,  yet,  if  the  creditors  "^^jJI^Dtof d  f* 
did  not  interfere,  it  is  not  very  obvious  why  they  may  not  jet,  if  the  oredi- 
have  proceeded  validly  to  a  sale  in  the  nature  of  a  partition  fe^,  so^a^aaie 
without  the  aid  of  any  court ;  they  being  of  age  and  capa-  ^"^n^he'nature 

ble  of  contracting.  of    a    partition 

Looking  at  this  transaction,  thus  stripped  of  its  external  of  a  court.  ^  ^ 
forms  and  regarding  the  contending  parties  merely  as  co- 
proprietors  of  the  property  in  contest,  the  question  occurs,  had  Probates  is  with- 
Ihe  Court  of  Probates  jurisdiction  of  this  suit  ratione  materio^,  ^S^'^SJStoS* 
It  is  well  settled  that  the  proceeding  il  la  foUe  enchbre^  is  one  in  a  contest  be- 
ef the  cumulative  remedies  which  the  law  gives  to  the  ven-  proprietors    of 

>.     He  may  either  K^P^JUtS: 

le  risk  of  the  pur-  *nd  ^here  one 

'.  I  1     .     '  I  ./•  i.  IB  proceeding  as 

chaser,  or  he  may  seek  to  compel  a  specific  performance,  or  plaintiff  a /a  ?o& 
sue  for  damages  by  the  ordinary  action.     14  Latdsiana  Re-  SrtaiSf^'|S)^ty 

ports,  586.  purchased  by  the 

»    .  i*      1       1  I        'i.   1        »   .     ./%.!      1  «  ^  1.      .    Other,  at  the  pro- 

It  IS  perfectly  clear  that  if  the  plaintiff  had  sued  for  unliqui-  bate  sale  of  the 

dated  damages  for  a  non-compliance  with  the  contract,  the  ^iJJJf  iS^hu'rii* 

Court  of  Probates  would  have  been  without  jurisdiction.     If  w>d costs. 

she  had  first  proceeded  to  the  sale  U  la  folic  enchbrey  which  she     ^  p^ 

clearly  might  have  done  (if  this  was  a  proper  case  for  such  a  ""©^  onliqui- 

j-      \      -.u      .  •    J-   •   1  J-  ^''^^    damage* 

proceeding)  without  any  previous  judicial  proceeding,  as  was  for  the  non-com- 
done  in  the  case  above  referred  to,  and  had  sued  for  the  dif-  S^'SSrt'^f*!,^^ 
ference  between  the  two  adjudicatious  as  liquidated  dnma&res,  •nditigdeapin 

,  o     '  sach  a  case  the 

it  is  equally  obvious  that  although  the  contract  arose  under  Court  of  Pro- 


dor  for  a  violation  of  the  contract  of  sale.     He  may  either  P^^*?«^f2!!^' 
prosecute  in  this  manner  by  a  resale  at  the  risk  of  the  pur- 
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WwrK«rDi#r.  a  proceeding  nominally  in  the  Courl  of  Probales,  yet  that 

October^  I  MO.  couft  wouM  have  been  without  jurisdiction.     How  ia  the 

HAnaisoHFP^  **^  varied  when  that  court  is  called  upon,  in  the  firet 

^'  instance,  to  decide  that  this  is  a  proper  case  for  a  resale  at 

bates  would  be  *^  ^^^^  ^^  ^^^  defcwdanti  It  is  aidmitted  *he  could  not  sue 
without  jurisdie-  for  the  difference  in  that  courl,  and  if  the  defendant  were  sued 
ume,  if  the  par-  for  it  in  a  court  of  Ordinary  jurisdiction,  after  the  Court  of  Pro* 
pei""a  *w«ie^'at  *^^  ^^^  condemned  him  to  submit  to  the  resale  at  his  rifik, 
the  rUk  of  the  can  it  be  doubted  that  such  judgment  would  form  the 
SbcToontnet  of  authority  of  the  thing  adjudged,  except  as  to  the  proceed* 
JjJjJJttJdi^oflJ^  ings  which  took  place  afterwards  in  carrying  the  judgment 
miiMliy  in  the  jnio  effect.     He  could  no  longer  contest  the  question  thus 

settled  contradictorily  witli  himself,  and  would  be  Without 
defence  in  a  suit,  subsequently,  for  the  difference  of  the  two 
sales.  We,  therefore,  conclude  that  the  Court  of' Probates 
was  without  jurisdiction. 

The  judgment  is,  therefore,  annulled  and  reversed,  and  it 
is  further  ordered  that  the  suit  be  dismissed,  and  that  the 
plaintiff  pays  oofiits  in  boUi  courts. 


HARRISON   ET   AL.   V8.   FAULK. 

AfTEMs  FAOM  THB  COURT  OF  THE  BIXTB  JUDICIAL  DUTAICT,  FOftTHS  FAftlHI 
OF  OUACHITA,  THE    JUDQR    THEABOF  FRBSIDINO. 

The  party  objecting  to  the  report  of  aoditors,  ought  to  state  all  hia  objoe- 
tiona  at  once ;  a  contrary  practice  of  filing  seYoral  eaccesuTe  oppoeitiou 
is  inconvenient,  and  ombarraaoes  rather  than  facilitates  the  administration 
of  the  laws. 

Auditors  should  state  in  their  report  the  articles  in  the  aoconnta,  detailing 
the  steps  by  which  they  arrived  at  the  result. 

The  report  of  auditors  ^ould  be  signed  by  all  of  them,  heibre  it  ia  made  in 
court.    They  are/unc/i  qficiit  after  their  report  has  been  made. 
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TJm  eoort  may  reecive  erideace*  on  the  trial,  of  an  oppocition  to  the  report  Wunsa  Uieu 
afandUorSvandependently  of  their  prooeedingi  aadreportfOn  which,if8Qf-    O^^^^t  mo« 
fioieni  to  justify  it,  a  jndsoioBt  may  be  rendered,  dinegarding  the  report  h^bisoh  vf  au 

iThis  is  an  aclion,  to  recover  from  the  defendanl  the  price 
of  a  plantatioD  and  slaves,  sold  by  Harrison  and  wife,  as  long 
ago  as  the  year  1826.  This  case  has  already  been  before 
ttiis  court :  See  6  LotMiana  Reports,  80. 

It  was  remanded  for  a  new  trial,  with  directions  to  submit 
the  matters  in  contest  to  auditors,  to  make  out  and  state  an 
account  between  the  parties.  Three  auditors  were  accord- 
ingly appointed. 

The  auditors  reported  a  balance  due  the  plaintiffs,  after 
deducting  payment  of  one  thousand  eight  hundred  and  four- 
teen dollars  and  sixty-eight  cents,  with  interest  thereon  at 
five  per  cent,  per  annum,  from  the  7th  September,  1831,  until 
paid.  The  plaintiflTs  prayed  that  the  report  of  the  auditors 
be  homologated  and  confirmed  by  the  court. 

The  defendant  made  opposition  on  various  ground^  both 
to  the  form  and  substance  of  the  report. 

The  whole  case  involves  simply  matters  of  account,  which 
can  only  be  understood  by  inspection  of  the  record. 

There  is  a  bill  of  exceptions  taken  to  filing  the  written  op- 
position of  the  defendants.  It  was  objected  to  by  the  plain- 
tifib*  counsel,  on  the  ground  that  it  was  not  made  within  ten 
days  after  filing  the  auditors'  report,  and  notice  thereof  to  the 
defendant. 

On  the  trial,  one  of  the  three  auditors  was  permitted,  on 
motion  of  the  plaintiffs'  counsel,  to  come  in  and  sign  their 
report,  which  he  had  not  previously  done.  This  was  object- 
ed io  by  the  defendant's  counsel,  on  the  ground  that  auditors 
had  uo  right  io  act  separately  and  without  notice  to  the 
parties ;  thai  if  one  of  them  failed  to  sign  an  award,  the 
others  were  required  by  law  to  assign  the  reason  for  it,  in 
their  report,  &c.  The  objection  being  overruled,  the  de- 
fendant excepted. 

The  plaintiflb  offered  in  evidence  sundry  notes   of  the 
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WKflTBiiHDisT.  defendant^  which  was  objected  to,  on  ihe  ground  that  the  con- 
October,  1840.    tract  of  sale  was  alone  declared  on,  and  not  the  notes.     The 
BASBiioHnAL.  objoction  was  overruled  by  the  court,  because  the  notes  were 
'<**  included  in  the  pleadings  in  an  amended  petition.     But  the 

defendant  opposed  receiving  any  evidence  under  the  amended 
petition,  on  the  ground  that  it  had  never  been  served  upon 
him.  The  court  decided  that  there  was  no  necessity  for  service, 
as  after  issue  joined,  both  parties,  being  in  court,  wer^  bound 
to  take  notice  of  all  amendments  in  the  pleadings.  The  de- 
fendant's counsel  excepted  to  the  opinion  of  the  court  through- 
out. 

The  judge  presiding  rendered  judgment  for  plaintifis,  in 
the  sum  found  by  the  award  of  the  auditors  and  referees, 
and  against  the  defendant  for  this  sum,  and  for  all  the  costs. 
The  defendant  appealed. 

M^Chdre^  for  the  defendant  and  appellant,  insisted  that  the 
judgment  should  be  reversed.     He  went  into  a  statement  of 
the  objections  to  the  report  of  the  auditors,  and  of  the  evidence 
of  the  case. 

Daumes  and  Copley^  for  the  plaintiffs  and  appellees,  urged 
the  affirmance  of  the  judgment.  They  showed  the  great 
delay  in  getting  a  final  decision  of  this  case  ;  that  the  report 
of  auditors  and  evidence  adduced,  came  as  near  a  correct  con- 
clusion as  could  probably  be  obtained,  and  the  judgment 
should,  therefore,  stand. 

Bfdlardy  J.,  delivered  the  opinion  of  the  court. 

This,  case  was  before  the  Supreme  Court  several  yearssince, 
and  was  then  remanded  for  a  new  trial,  with  an  intimation 
that  it  was  a  proper  case  to  be  referred  to  auditors,  to  adjust 
the  complicated  accounts  between  the  parlies :  See  6  Ixmrn* 
ana  Reports^  80.  It  appears  that  auditors  were  accordingly 
appointed,  who,  after  long  delays,  nfiade  a  report,  and  then  a 
supplementary  or  explanatory  report,  to  which  oppositions 
were  made  and  overruled,  and  which  ultimately  formed  the 
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basis  of  the  judgment  rendered  by  the  District  Court,  from  Whtcth Dwr. 
which  the  defendant  has  appealed.  ^^^'  ^^^' 

The  first  report  of  the  auditors,  stated  a  general  balance  of  rabkiiiox  mr.. 
accounts,  and  established  an  amount  which  they  thought  the       wkviK, 
plaintiffs  were  entitled  to  recover,  but  did  not  set  forth  the 
accounts  with  such  precision,  as  to  enable  the  court  to  judge 
whether  they  acted  properly,  in  allowing  or  rejecting  particu- 
lar items.     The  auditors  then  made  a  second  report,  differing  .  V^^  ptrjr oU 

*  .      ^        .  .  .  •        !.«.  .  ^jectiDf  to  there- 

from the  first  H)  amount,  but  statmg  the  different  items  of  portofauditon. 

account  between  the  parties.  This  second  account  was  at  ^"f objections  at 
first  signed  only  by  two  of  the  auditors,  but  the  third  was  °"«*J'^"i"*'7 

o  J     J  »     ^       ^  praetiee  of  filing 

afterwards  permitted  by  the  court  to  add  his  signature.  To  wTeni  raccea- 
the  homologation  of  the  report  thus  made,  opposition  was  h^tnMS^eniencI 
made  on  the  following  grounds :  rMh«p" UuIn'S! 

1.  That  the  first  award  was  not  a  statement  of  accounts,  ciiitatet  the  ad* 
but  a  decree,  and  not  within  the  powers  or  duties  of  auditors  the  lava. 

of  accounts. 

2.  It  was  rendered  after  the  time  had  expired  for  which 
they  were  appointed,  and  without  any  legal  notice  to  the  de- 
fendant. 

S.  That  a  supplemental  award  could  not  be  rendered  after 
the  auditors  had  once  reported,  and  that  it  was  signed  only 
by  two  of  the  auditors. 

4.  That  there  was  no  oath  attached  to  the  award,  as  re- 
quired by  the  code. 

These  objections  were  overruled,  and  the  defendant  after-  11^16  iMheir  re- 
wards  filed  others  to  the  substantial  merits  of  the  report.  This  P"!i  t*»« •'*'»•*«• 

■  111  the  aeeoQDtt* 

proceeding  we  think  irregular.     T'le  code  does  not  contem-  detailing      the 
plate  the  filing  of  several  successive  oppositions,  and  the  par-  tiiey'  arrived  at 
ty  objecting  to  a  report  of  audito'-s,  ought  to  state  all  hisob-  *'*«"^«*'^ 
jections  at  once.     A  contrary  practice  would  be  inconvenient, 
and  embarrass  rather  than  facilitate  the  administration  of  the 
laws.     We  shall  confine  our  attention,   therefore,  to  the  ob- 
jections first  made. 
'  Wc  have  already  intimated  an  opinion,  that  the  report  first 
made  was  not  such  as  required  by  the  code.     It  stated  the 
result,  without  detailing  the  steps  by  which  the  auditors  arri- 
ved at  it.     It  was  not  such  as  to  enable  the  court  to  judge 
46  VOL.  XVI. 
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WiiTKBH  OiflT.  whelher  Ihe  auditors  had  acted  properly,  in  rejecting  or  allow- 
^^'***^»  ^^^-   ing  the  articles  in  the  accounts,  as  required  by  art  455  of  the 
■4BmiMN KT  AL.  Codc  of  Proctice.     The  question  then  arises,  whether  it  was 
^'  competent  for  the  auditors  to  make  another  report,  not  liable 

to  the  same  objections,  and  detailing  the  accounts. .  The  se- 
cond report  made  in  this  case,  was  diflerent  from  the  first. 
The  balance  found  in  favor  of  the  plaintiffs  was  not  the  same. 
If  it  had  been  merely  a  statement  of  the  accounts,  showing 
the  same  result,  and  only  explanatory,  we  should  be  disposed 
to  say  that  it  might  be  admitted,  provided   it  was  otherwise 
The  report  of  sufficiently  formal.     But  it  was  not  signed  by  all  the  auditors, 
be  signed  bj  aU  &8  required  by  law.     The  auditors  were  fundi  officHs  after  their 
H  ?/"iI»^e^**iS  report  had  been  made.     It  was  certainly  within  the  discretion 
eourt.  Theyare  of  the  court  to  Order  another  report  to  be  made,  and  another 
ler  tbetr  report  examination  of  the  accounts.     But,  we  think,  the  court  erred 
hM  been  made,    jp  j^ftfeing  the  informal  one,  already  made  the  basis  of  its 

judgment. 

It  has  been  urged,  that  the  court  rendered  its  final  judg- 

TheeouHmaj  ^^^^  lifter  a  trial  upon  the  merits,  independently  of  the  re- 

reeeWeevidenee  pQ^r  ^^^  t^hat  itought  not  now  to  be  disturbed,  on  account  of 

on  the  trial  of  an  '^  ...  •       /.  <.     .  r«i 

oppotitiontothe  mere  objections  to  the  form  of  the  report.  The  court  might, 
ton^'^in^depend-  Undoubtedly,  under  art.  461  of  the  Code  of  Practictt  admit 
entijr  of  their  evidence  independently  of  the  report ;  and  if  the  evidence 

prooeedings  and  r  j  r        » 

report,  on  admitted  upon  the  trial  of  the  opposition,  in  this  case,  were 
eient  to  jiisUfy  sufficient  to  justify  the  judgment  rendered,  independently  of 
may'be^rMdei^  the  proceedings  of  the  auditors,  we  should  think  ourselves 
ed, disregarding  authorized  to  affirm  it,  and  to  disregard  the  award  altogether, 
gether.  But  it  appears  that  the  court  leaned  in  part  upon  the  report 

of  the  auditors,  and  that  the  evidence  in  the  record,  without 
regard  to  that  report,  is  not  altogether  satisfactory.  Much 
as  we  may  regret  the  delay,  therefore,  we  think  ourselves 
bound  to  sustain  the  first  ground  of  opposition  to  the  report  of 
the  auditors.  And  justice  requires  that  the  case  should  be 
remanded.  / 

It  is,  therefore,ordered,  adjudged  and  decreed,tliat  the  judg- 
ment of  the  District  Court  be  reversed;  that  the  report  of  the 
auditors  be  set  aside;  and  it  is  further  ordered,  that  the  case  be 
remanded  for  further  proceedings,  and  a  new  trial  according 
to  law;  and  that  the  appellee  pay  the  costs  of  this  appeal. 
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WbhTKA^  lillfT. 

HEMPKIM   05.   BOWMAR    BT   AL.  Oe/o6er,  1840. 


▲PPBAL  VROM  THS   COUftT  OF  THK   ■■▼■NTH  DISTRICT,    FOR  THK  PARItR  OF  HRMPKIV 

OUACHITA,  THI   JUDGR   OF   THI   DISTRICT    FRKSIDINO.  ROWMAR  KT  AL. 

Where  en  Rttomej  Rt  Uw  RppeRn  for  Rnd  represents  rd  Rbsentee,  in  rU  the 
proceedings  in  Rsuit,  he  will  be  presumed  to  hRve  Rcted  thronghonl  with 
fall  Rnthority  from  his  client. 

Every  Rct  done  bj  r  debtor  with  the  intent  of  depriving  his  creditor  of  the 
eventttRl  right  he  hRs  on  the  property  of  the  former,  is  iUegd,  Rnd,  rs 
respects  such  creditor,  ought  te  be  Rveided. 

In  the  roTOCRtory  Rction  to  set  Rside  r  mortgRge,  mRde  in  fhiud  of  creditors, 
it  is  not  necessery  to  prove  thRt  the  mortgRgee  wrs  rwrto  of  the  debtor's 
insolvency  ;  proof  of  fraud  RgRinst  the  mortgRge  rs  giving  r  preference, 
end  the  injury  resulting  to  other  creditors,  ii  sujfieienl. 

This  is  an  action  on  a  promissory  note,  signed  by  defend- 
ant! Bowmar,  for  four  thousand  dollars,  in  which  the  plain- 
tiff prayed  for  judgment ;  and  also  for  an  injunction  to  arrest 
an  order  of  seizure  and  sale,  obtained  by  Charles  S.  Aber- 
crombie,  of  Natchez,  against  all  the  property  of  Bowmar,  on 
his  mortgage,  to  secure  the  sum  of  ten  thousand  one  hundred 
and  thirty-five  dollars.     The  plaintiff  alleges,  that  this  mort- 
gage was  executed  by  Bowmar  on  the  eve  of  insolvency,  and 
Co  give  an  unjust  preference  to  one  creditor  over  others,  and 
with  the  intention  to  defraud  him  and  other  creditors;  thai 
the  mortgage  is  given  on  the  plantation,  slaves  and  all  the 
stock  and  utensils  of  every  kind,  to  cover  the  property  from 
the  just  demands  of   creditors.      He    further   slates,  that 
Abercrombie's  debt  is  feigned  and  simulated,  made  without 
consideration,  or  any  real  debt  due  or  owing  by  Bowmar 
to  Abercrombie.     He  prays  that  Abercrombie's  seizure  be 
restrained  by  injunction,  and  that  he  have  judgment  for  the 
amount  of  his  demand  against  Bowmar ;  and  that  the  mort- 
gage be  annulled,  and  the  property  made  subject  to  the  pay- 
ment of  his  judgment. 

•   Abercrombie  appeared  by  counsel,  and  filed  n  motion  to 
dissolve  the  injunction  on  various  grounds  set  forth. 
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WisTBRiiDitT.      On  hearing  (he  motion,  there  was  judgmenl  dissolving  (he 
Of!^»^*  '»*^-    injunction  with  damages,  but  the  order  of  seizure  was  how- 
■xMFKur       ever  held  up  for  another  suit.     There  was  no  appeal  from 
^'  this  judgment     Bowmar  now  pul  in  an  answer,  and  plead- 

ed a  general  denial.  He  avers,  that  he  is  justly  indebted  (o 
Abercrombia  in  a  larger  sum  than  that  mentioned  in  the 
mortgage,  for  moneys  advanced  and  payments  assumed, 
which  he  sets  forth.  He  denies  all  fraud,  and  avers,  that 
the  mortgage  was  given  in  good  faith  before  the  plaintiff's 
cause  of  action  accrued,  and  to  secure  a  just  debt.  He 
further  avers,  that  the  allegations  in  the  petition  charging 
him  with  insolvency  and  fraud,  and  (hat  Abercrombie  knew 
of  it  at  the  time  of  the  execution  of  the  mortgage,  are  false 
and  unfounded ;  intended  to  vex  and  harass  him  and  put 
him  to  trouble  and  expense  ;  for  which  he  pray's  judgment 
for  damages  in  reconvention. 

Upon  this  answer  being  put  in  and  the  issue  joined,  there 
was  testimony  taken  to  establish  Bowmar's  insolvency,  and 
the  fraudulent  character  of  the  mortgage,  before  any  appear- 
ance of  Abercrombie ;  and  without  proceeding  to  fry  the 
action  to  annul  the  mortgage,  the  plaintiff  took  judgment 
against  Bowmar  for  the  amount  of  the  note,  and  another 
claim  amounting  in  all  to  four  thousand  five  hundred  and 
six  dollars,  and  the  case  was  continued  us  to  the  mortgage. 

After  this  judgment,  and  the  injunction  having  been  pre- 
viously dissolved,  the  attorney  arid  curator  ad  Aoc  of  .Aber- 
crombie, appeared  and  moved  to  dismiss  the  suit  as  to  him, 
as  he  was  no  longer  in  court  after  the  dissolution  of  the 
injunction  ;  that  any  further  proceedings  would  be  in  the 
nature  of  a  personal  action,  and  illegal,  because  his  residence 
was  in  another  state.  That  the  appointment  of  a  curator 
ad  hocy  wns  unauthorized,  as  ii  was  not  asked  or  prayed  for 
by  the  plaintiff. 

The  motion  to  dismiss  was  overruled,  and  an  answer  was 
filed  by  R.  P.  M*Onire,  Esq.,  as  the  attorney  of  Abercrombie, 
alleging  nn  agreement  between  the  plaintiff  and  Bowmar  to 
diniiss  the  suit  as  to  this  defendant,  and  he  prayed  that  it 
be  (lismie'.secl  accordingly. 


HXMPXm 
BOWXAE  KTAL. 
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There  was  a  mass  of  testimony  taken  and  submitted  to  (he  Wnmav  Diar. 
jury  in  relalion  lo  the  validity  of  the  mortgage,  from  all  of  October^  1840. 
which  the  jury  made  up  a  verdict  for  the  plaintiff.  Judg- 
ment was  rendered  accordingly,  annulling  the  mortgage, 
and  decreeing  Abercrombie  to  deliver  up  the  property  mort- 
gaged, in  satisfaction  of  said  judgment,  or  pay  the  plaintiff's 
demand  within  sixty  days,  and  he  appealed. 

JDotMW,  for  the  plaintiff,  said  the  only  question  before  the 
court  was  in  relation  to  the  validity  of  the  mortgage.  The 
judgment  dissolving  the  injunction  is  not  before  the  court. 
The  evidence  is  conclusive,  to  show  that  Abercrombie  knew 
of  the  insolvency  of  Bowraar  at  the  time  of  executing  the 
mortgage. 

2.  The  law  is  clear,  that  a  preference  cannot  be  given  to 
creditors  by  an  insolvent  debtor  ;  and  that  any  such  contract, 
or  act  giving  this  preference  can  be  annulled  at  the  suit  of  a 
creditor.  Lomiana  Code,  articU  1965  to  1981.  2  Louiaiana 
Reports,  18.     4  Idem.,  248,  649.     11  Idem.,  520,  538, 541. 

3.  Fraud  is  presumed  in  cases  of  insolvency,  when  the 
preference  is  given  to  a  creditor  by  the  debtor.  The  mort- 
gage was  therefore  properly  annulled,  and  judgment  should 
be  aflSrmed.  L&meiana  Code,  1842.  1  Lotiieuma  Reporte, 
502.     6  Idem.,  82. 

Dunbar,  for  the  defendant  and  appellant,  contended  thai  as 
soon  as  the  injunction  was  dissolved,  Abercrombie  was  out  of 
court.  It  was  final  between  the  parties  and  is  unappealed 
from.  Abercrombie  was  only  brought  before  the  court  by 
the  opposition  and  injunction  against  his  order  of  seizure 
and  sale.  The  moment  the  contest  was  decided,  he  was  no 
longer  before  the  court,  and  the  judgment  now  appealed 
from  could  not  have  been  legally  rendered  as  to  him.  There 
was,  in  fact,  no  issue  to  try,  and  the  judgment  should,  there- 
fore, be  reversed ;  and  one  given  for  the  defendant. 

M^Guhre,  on  the  same  side,  went  fully  into  the  merits  of 
the  case  :     He  contended,  that  no  creditor  can  sue  individu- 
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WnrsEv  UisT.  ally  (o  annul  any  contract  made  before  the  time  his  debt 

October,  1840.   accrued.    Louisiana  Code^  1988.    In  this  case,  ihe  note  upon 

EMMTKitf      which  the  plaintiff  brings  suit,  bears  date  5th  June,  1837. 

^*  It  is  true,  it  expresses  to  be  for  an  anterior  debt,  but  that 

VOWMAB  BT  AXp.  ,    '  "^  ' 

declaration  does  not  make  evidence  against  third  parties ; 
and  being  an  act  under  private  signature,  has  no  date  against 
third  parties  until  it  was  filed  in   this  suit,  on  the  28th 
August,  1837.     Any  other  rule  would  enable  a  mortgagor 
to  collude  with  a  third  party,  and  defraud  his  mortgagee. 
In  this  case,  the  mortgage  was  made  on  the  18th  May,  1837, 
by  authentic  act,  in  the  parish  of  Concordia  ;   the  mortgagee 
being  in  Mississippi,  having  full  confidence  in  the  mortgagor 
entrusts  him  with  a  copy  of  the  mortgage,  to  be  by  him  filed 
in  the  office  of  the  parish  judge,  for  the  parish  of  Ouachita, 
where  the  latter  resided,  and  the  property  situated  ;  he  vio- 
lates that  trust,  until  the  8th  July,  1887 ;  and  in  (he  mean- 
time, on  the  5ih  June,  1837,  executes  the  note  sued  upon, 
containing  a  clause  to  give  it  the  appearance  of  being  evi- 
dence of  the  previous  existence  of  a  debt.     This  latter  point  is 
not  proved.  There  is  no  testimony  to  prove  the  fact  except  (he 
note  itself.     It  is  true,  that  defendant,  Bow  mar,  by  not  deny- 
ing has  admitted  his  signature  to  the  note,  but  this  makes  no 
evidence  as  to  the  date  of  the  note.    Bowmar  might,  however, 
have  been  a  witness  to  prove  the  state  of  his  affairs.     Lotiu- 
.  iana  Code^  1980,  but  not  to  prove  any  other  fact. 

2.  In  this  case,  so  far  from  Abercrombie  knowing  that 
Bowmar  was  in  insolvent  circumstances,  it  is  proven  that  he 
did  not  know  it ;  yet  he  did  not  take  a  title  to  the  property, 
but  only  a  mortgage  upon  it,  he  was  proceeding  to  sell  it  at 
public  sale,  whereby  if  he  had  bought,  he  would  have  paid  a . 
just  price  for  it. 

3.  The  plaintiff  has  not  adduced  any  evidence,  tending  to 
show  that  the  debt  from  Bowmar  to  Abercrombie,  as  evi- 
denced by  the  note  and  mortgage,  was  not  really  a  ju^jt  debt ; 
without  bad  faith  in  Abercrombie,  as  well  as  Bowmar,  (he 
mortgage  could  not  be  annulled.  Louisiana  Code^  1976. 
Few  persons  would  take  a  mortgage  if  they  were  certain  of 
being  paid,  yet  the  taking  of  a  mortgage,  does  not  prove  thai 
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(he  morlgagee  knew  the  raorigagor  was  insolvent.     4  Louis-  Wbstkrh  Diht. 
iana  Reports,  251.  October,  luo. 

4.  The  judgment  of  ihe  court  below,  cancels  the  whole       brmpkiit 
mortgage^  when  it  should  have  been  only  as  to  its  effect  upon 
the  complaining  creditor.    Louisiima  Code,  197S ;  and  should 
be  amended  according  to  thai  article. 

Shnon,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  alleges,  that  he  is  a  creditor  of  the  defendant 
Bowmar,  in  the  sum  of  three  thousand  five  hundred  and  six 
dollars,  on  a  note  or  due  bill ;  that  after  said  debt  had  become 
due  and  demandable,said  Bowmar,  being  in  insolvent  circum- 
stances, fraudulently  acknowledged  himself  to  owe  to  the  de- 
fendant, Abercrombie,  the  sum  often  thousand  one  hundred 
and  thirty-five  dollars,  to  secure  which  he  executed,  in  favor  of 
said  Abercrombie,  a  conventional  mortgage  on  his  property ; 
by  virtue  of  which,  an  executory  process  having  issued,  all 
the  property  mortgaged  was  seized  and  advertised  for  sale,  to 
satisfy  the  pretended  and  simulated  claim  of  Abercrombie  ; 
be  further  states  that  said  acknowledgment  and  mortgage, 
were  made  for  the  purpose  of  defrauding  Bowmar's  creditors, 
and  placing  his  property  out  of  their  reach  and  pursuit.  He 
prays  for  judgment  against  Bowmar,  for  the  amount  of  the 
note  cfued  on,  that  Abercrombie  be  also  cited  in  the  same 
suit ;  that  the  note  and  mortgage  consented  to  by  Bowmar 
in  favor  of  Abercrombie,  be  cancelled  and  avoided,  as  fraudu- 
lent and  simulated,  and  that  an  injunction  do  issue  in  order 
to  preserve  the  properly  seized,  until  the  final  deposition  of 
the  case,  &c.,  &c.  Plaintiff  afterwards  amended  his  peti- 
tion, and  prayed  judgment  against  Bowmar  for  the  addi- 
tional sum  of  one  thousand  dollars. 

The  first  step  taken  in  the  cause  by  defendant,  was  to  move 
for  the  dissolution  of  the  injunction  on  certain  grounds  by 
them  filed  ;  which  motion  was  sustained  by  the  district  judge, 
who  dissolved  said  injunction,  and  condemned  the  plaintiff 
to  pay  to  the  defendant  Abercrombie,  ten  per  cent,  damages 
on  the  amount  of  the  judgment  enjoined,  and  two  hundred 
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WuTiRvDisT.  dollars  special  damages.     The  Dislrict  Court  afterwards 

October,  1840.  rendered  judgment  in  favor  of  the  plaintiflT,  against  Bowmar, 

HKMPKiH       for  four  thousand  five  hundred  and  six  dollars;  and  the 

BowMAK  BTAL.  defendant,  Abercrombie,  having  filed  certain  exceptions  to  the 

plaintiff's  petition,  and  an  answer  to  the  merits,  in  which  be 
pleads  the  general  issue,  and  a  special  agreement  to  dismiss 
the  aclion,  the  cnse  was  tried  before  a  jury,  who  returned  a 
verdict  in  favor  of  the  plaintiff,  annulling  and  setting  aside 
the  note  and  contract  of  mortgage  ;  and  the  defendants  hav- 
ing in  vain  attempted  to  obtain  a  new  trial,  the  District 
Court  rendered  judgment  in  conformity  with  the  verdict; 
from  which  judgment,  the  defendant,  Abercrombie,  took  the 
present  appeal. 

However  erroneous  may  have  been  the  judgment  of  the 
lower  court,  dissolving  the  injunction  and  mulcting  the  plain- 
tiff in  heavy  damages,  we  are  now  precluded  from  affording 
him  any  relief,  as  he  did  not  appeal  from  said  judgiTieot  in 
due  time,  nor  did  he  pray  in  his  answer  that  it  be  amended 
or  reversed. 

A  question  was  raised  in  the  argument,  in  relation  to  the 
right  of  R.  F.  M'Guire,  Esq.,  to  have  represente-d  the  defend- 
ant, Abercrombie,  before  the  District  Court ;  and  it  was  sug- 
gested that  said  defendant,  being  an  absentee,  ought  to  have 
been  represented  by  a  curator  ad  hoc;  that  Mr.  M^Guire  had 
never  been  appointed  as  such  ;  that  when  he  appeared  for 
the  appellant,  he  was  under  the  impression  that  he  had  been 
so  appointed,  and  that,  therefore,  said  appellant  is  not  bound 
by  the  proceedings  and  judgment  appealed  from.     On  exam- 
Where  an  at-  ining  the  record,  we  have  found  that  R.  F.  M^Guire,  Esq., 
l^T/*for*''a'nd  ^  ^^c  attorney  at  law  of  Abercrombie,  obtained  the  order  of 
rcpreienis     an  seizure  and  sale,  which  was  afterwards  enjoined  ;  that  after 
tiie  proeeetiini^i  the  injunction  was  issued,  he  filed  and  signed  the  exceptions 
wiu*  be'^'pro^  thereto  as  the  attorney  of  the  appellant,  and  as  such  obtained 

'3rd*\/*Q  hout  ^^®J"^^"^®"^  ^^^  damages  against  plaintiflT.  It  is  true,  he 
with  fuU  ao-  subscribed  the  exceptions  to  the  petition,  as  curator  ad  hoe; 
olienL  "*"    *'  ^^^  ^^®  answer  to  the  merits,  the  motion  for  a  new  trial,  the 

petition  of  appeal,  and  the  appeal  bond,  are  all  signed  by 
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him  OS  the  attorney  of  (he  appellant ;  and  we  are  bound  to  Wsstkbh  Diit. 

presume  that  he  acted  from  the  beginning  as  he  is  yet  acting,  October,  i84o. 

as  the  attorney  at  law  of  the  defendant,  Abercrombie,  with  Hocnui 

full  authority  from  his  client.    '  **«• 

"^  BOWMim  IT  Aim 

The  present  action  is  based  on  the  aWtcZes  1964-65,  and     Every  aei done 
subsequent  arlicles  of  the  Louisiana  Code;  and  on  the  well  theinLtAofAe- 
recognized  principle,  that  every  act  done  by  a  debtor  with  JJ^J^^f^  ^  5)" 
the  intent  of  depriving  his  creditor  of  the  eventual  right  he  eTentiui    rlJAt 
has  upon  the  property  of  such  debtor,  is  illegal,  and  ought,  property  of  the 
as   respects  such   creditor,    to    be   avoided.     11    J^^ttwwna  5[™*^*j  '^''j|^ 
Reports^  221.     According  to  those  laws,  two  sorts  of  fraudu-  ^v^^\»        Mioh 
lent  contracts  made  to  the  prejudice  of  creditors,  whilst  their  beaToidedT 
debtor  is  in  insolvent  circumstances,  can  be  attacked  by  any 
one  of  them.     1st.  Whenever,  on   the  eve  of  bankruptcy, 
preference  is  given  to  one  creditor  over  the  others,  and  2nd, 
when  the  contract,  made  without  consideration,  is  absolutely 
fraudulent  and  simulated.     In  this  case,  the  principal  ground 
of  complaint  on  the  part  of  the  plaintiff,  is  not  only  that 
the  appellant  obtained  an  undue  preference  over  said  plain- 
tiff, but  that  the  note  and  mortgage  were  contracted  with 
the  view  of  defrauding  Bowmar's  creditors,   and  that  the 
whole   transaction    was  fraudulent  and    simulated.      The 
plaintiff  relies  particularly  on  the  articles  of  the  Code  above 
quoted,  and  also  on  the  cases  reported  in  4  Martin^  JV*.  S.^ 
649.    Z  LoidHona  ReportSy  IS.   4 /dem.,  248.     11  /liem.,  521. 
The  evidence  found  in  the  record,  shows  that  Bowmar  exe- 
cuted the  note  and  mortgage  in  favor  of  the  appellant,  in 
May,  1837,  and  Bowmar  himself  appears  to  have  caused  the 
act  to  be  recorded  in  the  parish  of  Ouachita  ;  the  debt  fell 
due  on  the  20ih  of  July  following,  the  note  was  protested 
on  the  same  day,  and,  without  waiting  for  any  length  of  time 
to  elapse,  an  order  of  seizure  and  sale  was  obtained  on  the  24th 
of  the  same  month.    Bowmar  owed  a  great  many  debts  at  the     j^  ,,j^  ^^^ 
lime  be  executed  the  mortgage,  and  among  others,  the  claim  o«iory  aoiioo  cq 

,.,,,.„,.-.,  ,.  J  •el  aude  a  mort- 

on  which  plamtiff  obtamed  judgment  agamst  him ;  and  gage,  made  in 
although  it  is  not  perhaps  satisfactorily  proven  that  the  appel-  ^^  itUnotnel 
lant  knew,  at  the  time,  that  he  was  in  insolvent  circum-  Jf*!*?.^**  P~I® 

'  '  that    the  roort« 

Stances,  this  may  perhaps  be  inferred  from  the  general  facts  gagee  waaaware 
47  VOL.  XVI. 
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WiaTERX  DiST. 

October^  1840. 

fBAlTDSllTr  AL. 

tw. 

BOWMIR         ANV 
ABERCBOMBIX. 

of  the   debtor's 
inaolvency  ; 
proof  of    fnud 
against  the 

nioi*tgage  as  giv- 
ing a  preference 
and  the  injury 
resulting  to 
other  creditors 
is  sufficient 


of  the  case  ;  however,  as  the  act  of  mortgage  is  here  attacked 
as  fraudvlenl  and  aimuUUtd^  we  are  not  disposed  to  say  thai 
it  was  necessary  to  prove,  in  a  positive  manner,  that  the  appel- 
lant was  aware  of  the  debtor's -being  on  the  eve  of  bankruptcy ; 
proof  of  the  absolute  fraud  alleged  against  tlie  act,  and  of 
the  injury  resulting  therefrom,  are  the  legal  requisites  to 
maintain  that  action,  Lomsiaiaa  Code^  1973 ;  and  as  these 
facts  were  left  to  the  jury,  we  are  unable  to  say  that  they 
came  to  an  incorrect  conclusion  in  declaring  I  hat  the  trans- 
action, between  the  two  defendants,  was  fraudulent  and 
simulated. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BRANDER  ET  AL.  VS,   BOWMAR  AND  ABERCROMBIE. 

ArPKAL  FBOM   THB   COURT   OF  TUB   SETBNTB   DISTRICT,  TOE  TBB  FAEXBH  OV 
OUAOHITA,  THB  JUDQE  OF  TBB  SIXTB  PRB8IDIN0. 


Where  a  debtor  ia  perhaps  in  insolvent  drcumstances,  but  when  there  is  no 
proof  that  the  creditor  had  any  knowledge  of  it,  he  may  give  a  valid  mort^ 
gage  in  favor  of  such  creditor. 

A  mortgage  may  be  given  to  secure  endorsements  made  and  to  be  made, 
and  which  are  not  due  at  the  time  of  executing  it. 

So,  a  prior  mortgage  to  secure  endorsements  not  paid,  will  have  preference 
over  a  judgment  creditor  whose  judgment  is  not  recorded,  when  there  ie 
no  proof  of  knowledge  of  the  insolvency  of  the  debtor  at  the  time  by 
the  mortgagee. 

This  is  an  action  to  annul  a  mortgage  executed  by  the 
defendant  Bowmar  (o  Abercrombie,  to  secure  the  sum  often 
thousand  one  hundred  and  thirty-five  dollars,  and  which  the 
plaintiffs  allege  was  given  by  the  mortgagor  when  he  was 
in  insolvent  circumstances  or  on  the  eve  of  insolvency,  (o  the 
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knowledge  of  the  mortgagee,  for  (he  purpose  of  giving  an  WnnRirDiaT. 
unjust  preference  of  one  creditor  over  others,  and  especially    October,  i840. 
the  plainiifis.  ^^^^^ 

The  plaintiffs  show  that  on  the  3d  October,   1838,  they  ^- 

obtained  a  judgment  against  Bowmar,  the  mortgagor,  for  abxbcrombie. 
five  thousand  four  hundred  and  ninety-nine  dollars,  condi* 
tioned  to  be  paid  by  instalments  if  security  was  furnished, 
but  the  defendant  notified  the  plaintiff  that  he  was  unable  to 
furnish  the  security  required,  and  the  judgment  became  abso- 
lute, but  was  not  recorded. 

The  defendant  had  previously,  on  the  18th  May,  1837,  by 
notarial  act,  acknowledged  himself  indebted   to  Charles  S.  ^ 

Abercrombie  in  the  sum  of  ten  thousand  one  hundred  and 
thirty-five  dollars,  for  which  he  executed  his  promissory  note, 
and  gave  the  mortgage  in  question,  on  a  plantation,  slaves, 
and  all  the  stock  and  utensils  of  every  kind,  to  secure  pay- 
ment. This  mortgage  the  plaintiffs  allege  to  be  fraudulent 
as  regards  creditors,  and  which  they  seek  to  annul,  and  make 
the  property  subject  to  their  judgment.  Abercrombie  at  the 
same  time  was  proceeding  against  the  mortgaged  property 
by  order  of  seizure,  and  the  plaintiffs  prayed  for  and  obtained 
an  injunction  to  stay  proceedings  until  their  suit  could  be 
decided.  The  act  of  mortgage  had  been  duly  recorded  at 
the  instance  of  Bowmar  himself. 

The  plaintiffs  propounded  interrogatories  to  both  Bowmar 
and  Abercrombie,  touching  the  amount  due  from  the  former 
to  the  latter,  the  various  items  constituting  the  debt,  the  man- 
ner of  executing  the  mortgage,  &c. 

Abercrombie,  in  answer  to  the  first  interrogatory,  explain- 
ed the  transaction,  and  the  nature  of  his  debt.  He  says  **he 
did  not  pay  out  in  money  for  the  use  of  Bowmar  the  sum 
included  in  the  mortgage  on  the  18th  May,  1837 ;  but  had 
paid  before  that  day  out  of  his  own  moneys,  to  and  for  the 
use  of  Bowmar,  a  large  portion  of  said  sum,  and  on  that  day 
became  bound  for  him  in  sums  of  money,  which  he  has  since 
paid  and  which  exceed  the  residue  of  that  amount,  and  for 
the  exhibition  of  the  manner  of  which  this  respondent  shows 
the  following  facts,  to  wit  :  that  the  said  Bowmar  is  the  half 
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Wbstkeh  DiMT.  brother  of  defendani's  wife,  and  in  December,  1833,  petition- 

October,  1840.   ^j  ^|^jg  defendant  and  others  of  his  friends  to  assist  him  with 

BBAHDBR  rr  Au  ^^e  mcans  of  purchasing  some  slaves  to  open  a  farm  on  his 

^'^'    ..^  Ouachita  lands.     Thus,  defendant  felt  at  that  time  a  desire 

▲BXBCHOMBiB.    to  servc  him,  and  on  the  18ih  December,  1833,  together  with 

James  Railey,  John  Hutchins,  and  Eliza  C.  Wood,  of  Mis- 
sissippi, all  relatives  of  Bowmar,  each  one  loaned  and 
advanced  him  the  sum  of  fifteen  hundred  dollars,  making  in 
all,  six  thousand  dollars,  for  securing  the  payment  of  which, 
the  said  Bowmar,  on  the  8ih  February  1834,  acknowledged 
himself  indebted  as  above,  before  the  parish  judge  of  Concor- 
dia, and  gave  mortgage  on  fifteen  slaves,  in  the  nature  of  a 
judgment  confessed,  and  bound  himself  not  to  alienate  or 
encumber  said  slaves  to  their  prejudice,  &c.  On  the  6th  Feb- 
ruary, 1834,  Bowmar  became  further  indebted  to  defendant 
in  four  hundred  and  sixty-three  dollars,  for  money  collected 
and  used,  and  for  which  he  gave  his  note. 

The  defendant  sets  out  and  makes  up  an  account  of  liability 
for  which  he  had  paid  out  for  and  on  account  of  Bowmar,  on 
the  18th  May,  1837,  the  sum  of  eleven  thousand  four  hun- 
dred and  forty-seven  dollars  and  thirty-eight  cents,  which, 
after  deducting  moneys  paid  for  him  and  which  he  was  actu- 
ally out  of  pocket,  amounts  to  more  than  ten  thousand  one 
hundred  and  thirty-five  dollars. 

In  answer  to  all  the  interrogatories,  he  made  full  and 
explicit  statements  of  all  the  transactions  between  him  and 
Bowmar,  relative  to  the  debt  and  mortgage. 

Bowmar's  answers  were  of  a  very  different  character. 
There  was  no  other  testimony  offered  to  contradict  or  dis- 
prove Abercrombie's  or  either  of  them. 

The  district  judge  came  to  the  conclusion,  from  the  evi- 
dence before  him,  that  Bowmar  was  really  indebted  to  Aber- 
crombie,  in  the  sum  of  one  thousand  nine  hundred  and 
eighty-three  dollars  and  fifty  cents,  with  interest;  and  that 
the  injunction  should  be  perpetuated  for  the  remainder,  and 
the  mortgage  annulled,  and  the  properly  made  subject  to  the 
piainiitTd''  demand,  for  ail  above  the  sinn  found  to  l>e  justly 
owitig  lo  Aberrrombip.     He  iippeaied. 
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The  case  was  submilted  without  argument,  by  Mr.  DawneSy  WsmuDisr. 

for  the  plaintiffs,  and  by  Mr.'M^Guire,  for  Abercrombie,  the  October,  i84o. 
appellant. 


Sinum^  J.y  delivered  the  opinion  of  the  court. 

This  is  a  revocatory  action  of  the  same  nature  as  the  case 
of  Hempkin  vs.  Bowmar  et  al.,  just  decided  ;  but  the  facts 
adduced  in  support  of  the  action,  and  the  situation  of  the  par- 
ties are  quite  different.  On  the  18ih  May,  1837,  defendant 
Bowmar,  executed  a  mortgage  in  favor  of  Abercrombie,  to 
secure  a  sum  of  ten  thousand  one  hundred  and  thirty-five 
dollarcf,  and  said  mortgage  was  regularly  recorded.  In  July 
following,  an  order  of  seizure  and  sale  of  the  property  mort- 
gaged was  issued,  and  stayed  by  injunction  at  the  suit  of 
Hempkin.  On  the  3d  October,  1838,  a  judgment  was 
obtained  by  plaintiffs  against  Bowmar,  for  the  sum  of  five 
thousand  four  hundred  and  ninety-nine  dollars  and  ninety- 
nine  cents,  with  interest,  with  a  stay  of  execution  until  the 
first  Monday  in  April,  1839,  which  judgment  does  not  appear 
to  have  ever  been  recorded,  and  on  the  6lh  of  April,  1839, 
the  present  suit  was  instituted  to  annul  and  set  aside  the  act 
of  mortgage  executed  by  Bowmar  in  favor  of  Abercrombie. 
Plaintiff  propounded  interrogatories  to  both  defendants,  to 
which  they  answered  by  giving  a  full  statement  of  all  the 
circumstances  relative  to  their  transaction  in  May,  1837; 
proof  was  also  adduced,  as  to  the  amount  of  debts  Bowmar 
owed  at  the  time  of  the  mortgage,  and  the  district  judge 
gave  judgment  in  favor  of  Abercrombie,  for  the  sum  of  one 
thousand  nine  hundred  and  eighty-three  dollars  and  fifty 
cents,  being  the  only  amount  which  Bowmar  owed  him  at 
the  time  the  mortgage  was  executed  ;  rejected  the  balance 
included  in  the  mortgage  as  security  debts,  which  were  to 
become  due  some  time  afterwards,  and  annulled  the  act  of 
mortgage,  as  to  its  effect  against  plaintiffs,  for  any  other  sum 
but  one  thousand  nine  hundred  and  eighty-three  dollars  and 
fifty  cents.  From  this  judgment  defendant,  Abercrombie, 
appealed. 


BBAVDBX  rr  AL. 

BOWMAE        AHO 
ABXBCROMBIK. 
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WxsTXKx  UitT.  <     In  the  present  case,  the  plaintiff  resorted  (o  interrogatories^ 

Oe/o6er,  1840.  for  the  purpose  of  establishing,  from  the  answers  of  both 

BmAHssE  rriL.  defendants,  not  only  the  facts  of  fraud  and  simulation  alleged 

BowKiu!'    AHD  '"  ^^^  petition,  but  also  the  undue  preference  stated  to  have 

ABCBCBovBis.  been  given  by  Bowmar  to  Abercrombie,  with  a  knowledge 

on  the  part  of  the  latter  of  Bowmar'^.  state  of  insolvency  ; 

but  we  think,  he  has  failed  in  his  attempt.    From  the  answers 

of  both  defendants,  it  results  that  the  act  of  mortgage  attacked 

was  executed  for  a  valuable  consideration,  in  this :     That 

a  part  of  the  amount  was  really  due  at  the  time,  and  the 

balance  was  to  secure  certain  endorsements  on  security  debts, 

which  Abercrombie  had  contracted  for  Bowmar,  and  which 

he  was  bound  to  pay  one  and  two  years  afterwards ;  the 

transaction  is  fully  explained   in  Abercrombie's  answer  to 

the  first  interrogatory,  and  no  evidence  has  been  adduced  to 

contradict  it.     It  is  true  that  the  evidence,  found  in  the 

^^^  record,  shows  that  Bowmar  owed  a  great  many  debts  at  the 

or  !••  perfaapB,  time  he  executed  the  mortgage,  and  was  perhaps  in  insolvent 

lilSS^*  bS  circumstances,  but  far  from  there  being  any  proof  to  bring 

^•"•n'^JJJjJ '■■***  home  a  knowledge  of  the  facts  to  Abercrombie,  his  answers 

ereditor  had  any  to  interrogatories  show  that  Bowmar  concealed  the  state 

he^may^iTe  a  of  his  affairs  from  him,  and   again  no  evidence  has  been 

yaiid  mortgaM  ajjuced  to  the  Contrary. 

ID  laTor  of  such  "^ 

ereditor.  In  this  State  of  the  case,  the  district  judge  thought  that 

Abercrombie  was  entitled  to  recover  the  amount  actually 

due  him  by  Bowmar  at  the  time  of  the  execution  of  the 

mortgage,  and  allowed  him  a   preference  over  the  plaintiffs 

.  for  said  amount,  to  be  satisfied  out  of  the  property  mortgaged, 

maybe  given  to  But,  we  think,  he  erred  in  not  allowing  him  the  benefit  of 

menttmiuieaDd  th©  whole.     It  is  perfectly  clear,  that  "a  mortgage  may  be 

wWch"*^*''"1  given  for  an  obligation  which  has  not  yet  risen  into  exist- 

dae  at  the  time  ence,  as  when  a  man  grants  a  mortgage  by  way  of  security, 

oexecumgi.    fo,p  gj^jQfgguj^irjfg  ^hjch  another  promises  to  make  for  him." 

Louisiana  Code,  article  3259.  8  Martin,  JV*.  <S.,  529.  Here, 
the  endorsements  had  actually  been  made  ;  and  as  we  are 
bound  to  believe,  from  the  answers  of  Abercrombie  to  the 
interrogatories  propounded  lo  him  by  plaintiffs,  which  answers 
stand  uncontradicted,  that  the  contract  of  mortgage  com- 
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plained  of  was  in  good  faith,  we  see  no  reason  why  ihe  WssrvsjilhBT. 
effect  of  said  mortgage  should  not  be  extended  to  the  whole  October,\Mo. 
of  the  debt.  wohtiliub     & 

From  the  facts  and  circumstances  of  the  case,  and  particu-       nrmtn 
larly  from  the  stale  of  affairs  of  Bowroar  at  the  time  of  the  clokak  h  ba«- 
mortgage,  there  is  no  doubt  that  Abercrombie,  obtained  by        ***** 
said  mortgage  a  right  of  preference  over  the  plaintiffs,  whose 
judgment  was  never  recorded  ;  but  there  is  no  proof  of  Bow-     So,    a  prior 
mar's  insolvency  being  known  to  Abercrombie,  at  the  time  core    endone- 
the  mortgage  was  executed.     Idem.^  article  1979.     4  Lome-  "nJVv^i*  "^ 
iana  Reports^  p.  256,  261,  141.     And  even  if  it  had  been  fereoce  over  • 
shown,  that  he  knew  that  Bawmar  was  in  insolvent  circum-  tor  vhote  jadg- 
stances,  plaintiffs'  action  ought  to  have  been  instituted  within  ^^ed*  ""when 
one  year  from  the  date  of  the  contract  of  morigage.     Idem.^  there  u  no  proof 
arUde  1982.     3  Louisiana  ReporiSy  28.  theiDsoiveuejof 

the  debtor  at  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  mortgage. 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  that  plaintiffs'  action  be  dismissed  and  rejected, 
and  that  the  act  of  mortgage  executed  by  Bowmar,  in  favor 
of  bis  co-defendant  Abercrombie,  do  have,  as  against  said 
plaintiffs,  its  full  and  legal  effect ;  said  plaintiffs  and  appellees, 
paying  costs  in  both  courts. 


MONTELIUS  &  FULLER  V8.    CLOMAN  &  HARRELL. 

ArrSAI.    FftOM   THB    COIJftT  OF  THE   NINTH   DISTftlOT,   FOft   THS    FAIMH   OF 

CARROLL,   JUDGE   DAVIS   PRESIDING. 

Where  the  defendant  denies  that  the  note  sued  on  was  signed  by  him,  or 
way  one  authorized  to  sign  for  him,  proof  of  his  acknowledgments  or 
admissions  are  admissible  to  charge  him  as  the  maker  of  the  note. 

Bat  where  the  party  expressly  alleges  that  his  signature  has  been  forged, 
eridence  of  his  acknowledgments  or  admissions  that  the  signature  was 
genuine,  is  insufficient. 
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Wcnvrnv  Dirr.  The  defendant  denied  that  the  note  waa  aigned  by  himaelf^  or  the  firm  of 
Oefber,  ISiO .       which  he  waa  a  member,  and  two  witneaaea  teatified  that  he  admitted  th« 


MORTiLnrt      h      ^^^  ^  ^  genuine,  and  that  it  waa  for  a  partnerahip  tranaaetion ;  there 

FULLXm 

Vff. 

CIOMAW    k  BiLa^ 


FULLxm  ^1^  jadgment  againat  him  on  the  evidence. 

Vff. 


This  is  an  action  against  the  defendants  as  makers  of  a 
pron)id8ory  note.  The  note  sued  on  is  dated  at  Moscow, 
(Tennessee,)  February  16ih,  1837,  and  payable  twelve 
months  after  date,  to  the  order  of  the  plaintiffs,  for  one  thou- 
sand and  twenty-eight  dollars  and  seventy-six  cents,  and 
signed  Claman  ^  HarrelL 

Cloman  was  a  resident  of  the  parish  where  suit  was 
brought,  and  Harrell  an  absentee,  to  whom  a  curator  ad  hoc 
was  appointed. 

L.  Selby  Esq.,  who  was  appointed  to  defend  ibe  absentee, 
answered  and  pleaded  a  general  denial ;  and  denied  specially, 
that  neither  Cloman  or  Harrell  signed  the  note  sued  on  ;  or 
that  (here  was  any  such  firm  as  Cloman  &  Harrell ;  ^or  thai 
the  plaintiffs  show  any  cause  of  action.  Cloman  denies  gen- 
erally, and  avers  that  the  note  is  joint,  and  be  is  not  bound  to 
answer  until  Harrell  is  properly  before  the  court;  that  Har- 
rell is  not  amenable  to  this  court,  because  it  is  not  shown 
that  he  has  any  property  in  the  parish  or  state,  and  that  the 
plaintiffs  do  not  compose  the  firm  in  whose  name  they  sue, 
and  that  no  such  firm  as  the  defendants  ever  existed.  That 
the  note  was  not  signed  by  him,  or  any  person  for  him  having 
authority  to  bind  him.  That  he  never  received  any  conside- 
ration for  said  note.  It  was  proved  that  the  note  had  been 
presented  to  Cloman,  and  he  did  not  deny  that  it  was  gen- 
uine, but  stated  it  was  for  a  partnership,  and  (he  partner  in 
Tennessee  was  liable  to  pay  it.  Another  witness  says,  be 
offered  Cloman  time  to  pay  the  note,  but  he  would  not  agree 
to  pay  it  within  the  time  proposed,  nor  agree  to  the  arrange- 
ment offered  him.  The  attorney  for  plaintiffs  offered  himself 
as  a  witness.  He  staled  (hat  he  offered  to  give  an  extension  of 
time  if  he  (Cloman)  would  give  security,  but  he  answered  he 
would  not  be  able  to  meet  the  terms  offered,  without  distress- 
ing himself,  but  he  offered  to  secure  the  note,  or  give  a  new 
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one  allowing  the  fntere«t  required  of  him,  at  one,  twortfri  w«timDi«». 
three  years,  Ac.     Ctemran  staied,  that  him  and  Harrell  had   Qg«>^<y.  1840. 
been  in  partnership,  and  had  kept  a  store  and  sold  goods.  MOHmnrs     k 
That   his   partner   had  injured  him  Very    much   hy    his       '^^ 
conduct;  he  expected  lo  have  to  pay  a  large  amount  on  cmmmt  k  rxi^ 
account  of  this  parttiershtp  and  the  miscondtrct  of  his  partner. 
Testimony  of  tiie  aitoniey  objected  to.  1.  That  the  testimony 
disclosed  a  proposed  compromise,  and  that  what  wtis  said 
about  ft,  was  not  admissible.     2.  That  the  attorney  Was  in- 
tetestedin  the  suit,  as  he  expected  to  receive  a  compensatfon, 
in  commissions  if  be  collected  the  money.   Evidence  wail^ed 
and  excepted  to. 

The  courts  however,  upon  hearing  all  the  evidence,  gaVe  a 
judgment  of  nonsuit  against  theplaintiflls,  and  i  hey  appealed. 

rStaef,  for  the  plain  tifls : 

L  The  defendants  bave  both  admitted  their  signatures  to 
the  note  sued  on,  as  they  have  not  denied  it  in  the  manner 
pointed  out  by  law.  Code  of  Practice^  articles  3SS-24  itnd  25; 
A«r  4/  18M,  p.  204;  LomsUma  Code,  article  2241 ;  2  Louts- 
j«M  Aeporti,  S44. 

4.  The  defendants  have  admitted  fbecause  they  have  in 
no  niMinner  denied)  the  signatures^  and  conse<|ently  the  lia- 
bility of  the  firm  of  Cloman  &  Harrell,  which  is  sued.  They 
are  liable.  Code  af  PrmcHee^  824.  But  if  an  affidavK  to  the 
denial  was  not  necessary,  still  the  denial  should  have  been 
fsfmaOif  disavowed  by  the  defendants,  that  is,  under  their  per* 
sonal  signatures.  LeuMona  Code,  2240;  when  this  formal 
denial  is  not  made,  any  other  legal  evidence  may  be  intro* 
dueed  to  support  plaintiffs'  demand.  3  Martit^  359. 

3.  AH  the  testimony  introduced  on  the  trial  was  derived 
from  Cloman.  He  was  not  surprised  by  its  ihttx>duction. 
That  testimony  establishes  the  admission  of  Cloman  of  the 
partnership;  the  execution  of  the  note,  by  the  partnership, 
or  its  genuineness.  No  compromise  was  ever  offetvd  or 
pretended 

iSsAjf^  centra,  inmsted,  thnt  it  wins  shown  by  the  Witn^Md 
that  Cloman  did  net  sigh  the  note,  and  both  defendants  deny 
48  VOL.  XVI. 
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WstTiRHDiiT.  their  signature  as  it  appears  to  the  note.     Cloman  did  not 

October^  1840.    acknowledge  the  note  or  debt,  but  is  said  to  have  ^'classed  it 

xoiTTXLivs     &  among  the  liabilities  of  the  partnership."     This  it  is  not  pre- 

puLLER        tended  would  bind  Harrell,  the  other  defendant. 
ciAXAv  &  BAR-      2.  All  the  declarations  of  Cloman  were  made  in  the  pre- 

RSLL. 

sence  of  the  witnesses,  without  seeing  the  note,  which  is  the 
weakest  of  all  testimony.  As  soon  as  he  saw  the  note  and 
examined  it,  he  at  once  discovered  that  neither  he  or  Harrell 
had  signed  it.  He  disavowed  the  signatures,  but  as  Harrell 
had  never  been- in  the  country,  he  made  no  attempt  to  dU^ 
prove  his  signature.  See  Latusiana  Code^  2241.  Code  Prac-f 
ike,  325. 

3.  As  both  defendants  denied  their  signatures,  it  devolvecj 
on  the  plaintiffs  to  prove  them  by  witnesses.  Proof  by 
acknowledgements  was  inadmissible,  but  the  acknowledge- 
ment of  Cloman,  even  if  legal  evidence,  is  not  sufficient  to 
charge  him,  or  dispense  with  absolute  proof  of  the  signatures. 
Code  of  Practice^  articles  325-6. 

4.  This  case  has  some  substantial  features  of  that  of 
Plicque  &  Lebeau  vs.  La  Branche^  9  Louisiana  Reports,  559>, 
and  the  defendants  rely  on  the  general  doctrine  there  laid 
down.  In  that  case,  the  plaintiffs  ^^proved  the  defendant 
acknowledged  his  signature  on  the  back  of  the  note  was  gen- 
uine." Here,  the  defendant  Cloman  only  "classed  the  note 
among  the  liabilities  of  the  partnership."  There,  it  is  reasona- 
ble to  presume  the  defendant  saw  the  signature  and  ex- 
amined it  before  he  acknowledged  it.  Here,  the  defendant 
Cloman,  had  not  seen  the  note,  when  he  made  the  only 
acknowledgement  in  the  case.  He  ought  not  to  be  made 
liable  on  this  evidence. 

Btdlard  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  note  purporting  to  be  signed  by 
the  commercial  firm  of  Cloman  &  Harrell,  against  each  of 
the  partn^s  since  its  dissolution.  Cloman  was  personally 
served,  and  Harrell  is  represented  by  a  curator  ad  hoc.  The 
curator  of  Harrell  denied  that  the  note  was  signed  either  by 
him  or  by  Cloman  ;  he  denied  the  partnership,  and  avers  that 
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the  plainliflT  has  not  shown  any  cause  of  action,  or  that  Har-  WmtirhDist. 
.  rell  is  amenable  to  the  jurisdiction  of  the  court.  October,  1840. 

Cloman  answered  ihat  ihe  note  was  a  joint  one,  and  he  xontslivb     k 
was  not  bound  to  answer  uniil  Harrell  was  regularly  made  a        rcLLEa 
party.     He  denies  that  the  plaintiffs  compose  the  firm  of  cloman  &  ba>- 
Montelius  &  Fuller.     He  alleges  there  never  was  such  a  firm         **^'* 
as  Cloman  &  Harrell  composed  of  the  defendants.     He  says, 
ihat  the  note  sued  on,  was  not  signed  or  executed  by  the 
respondent,  nor  by  any  person  having  authority  to  bind  him, 
and  that  he  never  received  any  consideration  therefor. 

There   was    judgment  of    non-suit,    and    the   plaintiffs 
appealed 

With  respect  to  the  defendant  Harrell,  the  judgment  is  defendwu  de! 
clearly  right,  and  must  be  affirmed.  "^t*    *^"*,  ^^ 

■^         .  .  "ote     Med    on 

The  evidence  to  charge  Cloman,  is  before  us,  and  a  care-  ^as  signed  bj 
All  examination  of  it  and  of  the  authority  relied  on  by  the  authorized^  ""o 
appellants,  has  satisfied  us  that  the  court  erred.  "^^g.  ^°*'  ***"*» 

**  ^    /  proof    bj     ac- 

Admitting  that  the  answer  of  ^  the  defendant  Cloman,  knowiedgemenu 
amounts  to  such  a  formal  denial  of  his  signature  and  that  of  not  inadmis'sibie 
the  firm,  as  is  contemplated  by  law,  in  order  to  require  proof  JL*maifer*onhe 
of  the  signature,  it  does  not  follow,  as  was  supposed  by  the  "o^^- 

jrj,  ,..  ,  ...  j.t  But  where  the 

defendants^  counsel,  that  m  such  a  case  as  this,  the  proof  by  paiij  expressly 
acknowledgements  or  admissions  of  the  party  was  inadmissi-  Jjlnlture****  ha! 
ble.     It  is  true  we  held  in  the  case  of  Plicque  &  Le  Beau  vs.  **^F?      foreed, 

'  evidence  of  his 

x#a  Branchey  9  Louisiana  Reports,  559;  that  when  the  defend-  acknowiedge- 
ant  alleges  that  his  signature  had  been  forged,  evidence  of  ^ons'*that  "til!l 
hie  acknowledsfements  or  admissions  that  the  signature  was  ■■K"«.*"»'e  .   ^a» 

°  °  genuine    is   in- 

genmne  was  insufficient.     But  the  case  now  before  us  is  dif-  aufficient 
ferenf,  and  is  governed    by  different  principles.     Two  wit- ant  denied  ^ihat 
nesses  testify  that  the  defendant  Cloman  admitted   the  note  l^®    ?°i®  ,?"" 

■^  siened   by  him- 

lo  be  genuine,  and  that  it  was  a  parlnership  transaction,  and  »€^»f.  or  the  firm 

^  I     .  I  .  •    I  1  I  of  which  he  was 

that  he  was  liable  to  pay  the  money.  a  member,  and 

two      witnesses 
tesiiiied  that  he 

The  judgment  of  the  District  Court  is,  therefore,  affirmed,  admitted  the 
as  it  relates  to  the  defendant  Harrell,  with  costs;  and  as  it  ine,  and  iKaUt 
relates  to  the  defendant  Cloman,  it  is  avoided  and  reversed  ;  nenhi^p  wnn^l 
and  it  is  further  adjudged  and  decreed,   that  the  plaintiffs  **°"»  *"*l  ^*»«»'« 

...  was     judgmeu 

jrecover  of  him  the  sum  of  one  thousand  and  twenty-eight  Bgainat  him. 


MO 
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WnrnwDifT.  dolhrs  and  ninety^siz  oetHs,  with  iolerast  ai  five  per  eeal* 
Q**^*^**^-    from  the  lOih  day  of  April,  1889,  and  eoets^  in^  bplh  courted 
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COFLEY   Ot.    FLINT   &   «0X. 


Af  rSAL  r&OH   THB   COUAT  OW  THB  8XYBNTI1  DISTEICT,  »0&  TttB  PAftlSS  Of 

OUACHITA. 


A  rait  for  the  rescianon  of  a  stle  for  leuon  beyond  moiety,  and  on  accoimt 
of  the  non-payment  of  the  price,  cannot  be  maintained  for  both  demands; 
as  they  should  not  be  cumulated  in  the  same  action. 

In  an  action  of  lesion  beyond  moiety,  it  is  not  necessazy  to  put  the  defend- 
ant in  mord^  more  than  by  the  institution  of  suit ;  the  sole  object  of  which 
is  to  compel  the  vendee  to  restore  the  property  to  the  vendor. 

A  sale  and  purchase  of  a  tract  of  land,  for  the  purpose  of  a  redemption  by 
the  original  owner,  and  the  extinguishment  of  a  doubtful  daim,  growing 
out  of  a  forced  alienation  for  taxes,  is  not  such  a  sale  as  would  give  rise 
to  an  action  of  rescission  for  lesion. 

The  intrinsic  value  of  the  land  at  the  time  of  sale,  and  of  the  plaintilF'B 
pretensions  and  the  nature  of  his  title,  should  be  examined  and  inqnired 
into,  as  matters  put  expressly  at  issue  in  an  action  fbr  rescissimi  at^tmim 
on  account  of  lesion. 

But  in  a  sale  of  a  precarious  claim  to  land,  without  warranty,  it  is  a  pro* 
per  subject  of  inquiry,  what  wore  the  vendor's  pretensions  worth?  rather 
than  what  was  the  intrinsic  value  of  the  land  in  an  action  of  lesion? 

Under  the  plea  of  the  general  issue,  in  an  action  for  the  reedssion  of  a  sale 
for  lesion  beyond  moiety,  evidence  is  admissible,  to  show  what  the  plain- 
tiff's pretensions,  title  or  claim  was  really  worth,  without  being  confined 
4o  the  mere  intrinsic  value  of  the  land. 
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This  is  ED  BDlioa  for  the  rewiasion  oC  ibe  talo  of  a  tract  of  WirruurDifr. 
\fimA^  on  account  of  leeion  beyond  moiety.  The  plaintiff  al-  October,  1S40. 
leges  he  sold  a  tract  of  two  thousand  acres  of  land,  situated  c^nEr 
id  the  parish  of  Ouachita,  to  the  defendant,  Flint,  for  the  «•• 
MBO.  and  price  of  one  thousand  two  hundred  and  seventy  dol- 
imas  vhen^  in  iact,  it  was  worth  ten  thousand  dollars^  and 
ibai  he  was  imposed  on,  and  induced  by  said  Flint  to  take 
this  small  price,  when  the  latter  knew,  at  the  same  time,  it 
was  worth  more  than  double  the  sum  he  gave ;  and  that  in 
consequence,  there  is  lesion  beyond  moiety,  which  entitles 
him  to  a  rescission  of  the  sale  and  restitution  of  the  property. 
He  further  alleges,  he  has  tendered  the  price  he  received  ta 
Flint,  and  demanded  the  restitutioa  of  the  property,  but  the 
latter  refuses  to  take  it  and  return  him  bis  land,  or  to  make 
up  the  difference  of  price  between  the  sum  paid  and  that 
which  the  land  is  really  worth  ;  and  still  persists  in  holding 
and  retaining  said  property,  contrary  to  good  faith  and  equity, 
and  to  his  great  damage.  Wherefore,  he  prays  that  the  sale 
be  cancelledy  the  land  reconveyed,  or  that  the  defendant 
make  up  and  pay  him  the  difference  in  price,  between  the 
real  value  and  that  which  he  gave  for  the  land. 

In  an  amended  petition,  the  plaintiff  alleges  that  the  de- 
fendant, Flint,  to  avoid  this  ac(ion,  made  a  sale  or  retroces- 
sion of  this  land  to  D.  W.  Cox,  of  Philadelphia,  to  whom  it 
originally  belonged.  He  prays  that  Cox  be  cited,  made  a 
party,  and  that  he  have  judgment  against  both  for  the  de- 
mand set  up  in  his  original  petition.  He  also  required  that 
Flint  be  ruled  to  answer  interrogatories  touching  the  price 
and  payments  for  the  land. 

The  defendants  severed  in  their  defence.  Flint  denied  that 
he  was  suable  in  the  parish  of  Ouachita,  bis  domicil  being  in 
the  parish  of  Rapides.  He  avers  he  had  sold  the  land  in 
question,  by  authentic  act  recorded  in  the  parish  of  Ouachita 
before  suit,  and  the  court  cannot  retain  jurisdiction  as  to  him. 

Cox  deoied  that  he  was  in  any  way  liable  for  fraud  or 
lesion,  between  his  vendor  and  the  plaintiff;  that  he  purcha- 
sed before  this  suit,  and  objects  to  being  cumulated  in  the 
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W«sTKBN  DiBT.  same  aclioo  with  bis  co-defendant,  because  there  is  no  legal 
October,  1840.    connection  between  them.    He  also  pleads  the  general  issue, 
copuT        and  sets  up  various  matters  in  defence. 
^'  The  sale  in  question  was  made  without  warranty,  for  one 

ruvT  oc  cox.  ^  "^ 

thousand  two  hundred  and  seventy  dollars ;  the  plaintiff 
having  purchased  the  premises  at  a  sale  for  taxes,  for  two 
hundred  and  seventy  dollars,  a  short  time  before  selling  to 
Flint. 

There  was  several  bills  of  exceptions  taken  during  the  pro- 
gress of  the  trial,  in  relation  to  the  rejection  of  evidence  offer- 
ed, to  show  the  nature  of  the  plaintiffs  title  and  claim,  and  its 
value  at  the  time  of  the  sale  to  the  defendant,  Flint;  and 
also  to  the  charge  of  the  judge,  which  are  noticed  in  the 
opinion  of  the  court. 

The  crfilse  was, submitted  to  a  jury,  on  all  the  evidence, 
undef  a*cRatger  frofn  ^the  jud^e,  which  was  excepted  to,  in- 
structing the  jury  tha^lhey  must  find  the  intrinsic  value  of 
the  land  afthe  tipie  Of'  the  sale,  and  to  ascertain  if  it  was 
worth  more  than^ouble  the  price  which  it  was  sold  at;  and 
if  so,  to  find  for  the  plstintiff. 

The  jury  retiflhed  a  verdict,  as  follows  :  "  We  of  the  jury, 
find  the  tractof  land  in  controversy  to  contain  two  thousand 
acres,  and  that  it  is  worth  three  dollars  per  acre  ;  but  find 
against  the  plaintiff,  as  neither  of  the  defendants  were  put  in 
delay  before  the  institution  of  this  suit." 

Upon  this  verdict  there  was  judgment  rendered  in  favor  of 
th«  defendants,  and  the  plaintiff  appealed. 

Downs  and  Copley  for  the  plaintiff:  the  defendants  cannot, 
in  an  action  like  this,  object  to  the  plaintiff's  title,  when  they 
claim  under  it ;  and  it  was  not  necessary  to  put  the  defend- 
ants in  mor&  before  bringing  suit,  when  they  refuse  to  restore 
the  land  and  receive  back  what  they  had  paid  :  4  Louisiana 
Reports,  40;  S  Idem.,  522  ;  11  Idem, 240;  7 Idem.,  19S. 

2.  The  claim  for  rescission  of  a  sale  on  account  of  lesion 
beyond  moiety,  is  fully  made  out,  by  showing  the  premises  to 
be  worth  more  than  double  the  price  paid  for  them  at  tlie 
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time  of  sale:     Lotdsuma  Code,  1854,  1871,  2567;  5  Lovis-  WxsTsnHDiaT. 
iana  Reports,  S82,  S60;  2  Idem.,  360;  2  Martin,  JV.  S.,  73.   Oc/o6«r,  1840. 


M^Gvirey  for  the  defendants  : 

1.  Id  this  case,  the  plaintiff  declared  in  his  petition  that  he 
had  bought  the  land  at  a  forced  sale  for  non-repair  of  roads, 
under  the  ordinances  of  the  police  jury,  as  the  property  of 
Cox  ;  the  value  of  such  a  title  was  a  legitimate  inquiry  for 
the  court  to  ascertain  whether  there  was  lesion  or  not,  other- 
wise, actions  of  this  kind  might  be  sustained  in  every  case 
where  land  was  sold  below  its  intrinsic  value,  on  account  of 
the  parties  knowing  there  was  a  defect  in,  or  doubt  resting 
upon  the  title,  and,  consequently,  as  in  this  sale  from  the 
plaintiff  to  Flint,  refuse  to  warrant  the  title;  the  value^of 
such  titles  in  the  country  should  have  been  ner milled  in  evi- 
dencOy  which  was  refused  by  the  court^^^^J'^lT^W 

2.  The  court  correctly  instructed^h^J0J7,Tha(*nm  de- 
fendant should  have  been  put  m  nMrnf^B  a  condltJflriLrece- 
dent  to  this  action,  without  which  hl^ouUflh^^fSRover.  \[n 
alternative  obligations,  demand  is  nec|amry.  ^'fiL%*  f 

3.  The  court  erred  in  giving  an  opBioi|W|(v9^unsdrfor 
plaintiff,  during  the  progress  of  the  caqte>  upon  wJKatesti- 
mony  was  necessary  for  him  to  adduce.    ^■"■•^^^ 

4.  This  is  a  cumulation  of  actions  for  lesion  and  for  fraud, 
and  cannot  be  acted  upon  together. 

5.  Cox  cannot  be  affected  by  the  non-payment  of  the  price, 
when  the  deed  by  which  vendor  acquired,  expresses  payment 
in  hand  for  the  whole  price. 

6.  The  court  below  assumed  that  in  suits  for  lesion^  the 
vendee  cannot  deny  his  vendor's  title  but  from  the  allegations 
of  plaintiff;  in  this  case  testimony  is  admissible  to  deny  the 
vendor's  title. 

7.  The  verdict  of  the  jury  is  in  the  present  tense,  rendered 
nearly  two  years  after  the  sale,  and  does  not  find  the  value  of 
the  land  at  the  time  of  the  sale,  which  was  the  proper  lime 
to  estimate  the  value. 

BvUard,  /.,  delivered  the  opinion  of  the  court. 


COPLST 

Fuirr  Be  cov. 
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WwnuriirtT.      This  is  an  action  by  the  vendor  toresciod  the  eale  of  a 
Ocfber,  IMP,   a  tract  of  land,  on  the  ground  of  lesion  bejottd  one  half  of 
corvn        ^^^  j^^^  value.     It  was  at  first  brought  againsl  the  purchaser 
^  alone,  but  afterwards  his  vendee  was  made  a  party.     It  ap« 

pears  that  the  land  formerly  belonged  to  Cox,  one  of  the  de-* 
fendants,  and  was  sold  at  a  forced  sale,  in  pursuance  of  an 
ordinance  of  the  police  jury  of  the  parish  of  Ouachita,  and 
that  the  plaintiff  became  the  purchaser,  for  two  hundred  and 
seventy  dollars ;  that  shortly  afterwards,  the  defendant  Flint, 
bought  it  of  the  plaintiff  for  one  thousand  two  hundred  and 
seventy  dollars,  and  re-conveyed  it  to  the  original  owner,  now 
bis  co-defendant.  The  plaintiff  also  demanded,  in  a  sapple- 
mental  petition,  the  rescission  of  the  sale,  on  the  ground  of 
non-payment  of  the  price ;  but  as  we  are  of  opinion  that  the 
two  demands  cannot  be  cumulated  in  the  same  action,  ac- 
cording to  a  just  interpretation  of  the  artick$  149,  150  and 
151  of  the  Code  of  Practice,  we  shall  confine  our  attention  to 
the  action  of  rescission  on  account  of  lesion,  its  incidents  and 
the  final  judgment. 

The  defendant,  Flint,  after  pleading  sundry  exceptions 
which  were  overruled,  answered  by  admitting  that  he  tiad 
purchased  from  the  plaintiff,  all  the  right,  title  and  interest 
which  he  had  acquired  under  the  forced  alienation,  and'with- 
out  warranty.  That  he  made  the  purchase,  as  the  plaintiff 
well  knew  at  the  time,  merely  to  avoid  litigation,  and  to  re« 
convey  the  land  to  his  co-defendant,  who  was  the  real  6wner; 
and  who,  at  the  time  it  was  sold,  was  represented  by  the  de- 
fendant's brother,  since,  however,  deceased,  one  of  whose 
executors  he  was.  That  the  parties  understood  each  other  at 
the  time,  and  that  the  real  value  of  the  property  was  not 
considered.  He  denies  thlat  the  plaintiff  ever  acquired  any 
valid  or  just  title  to  the  land,  by  the  adjudication  of  it  by  the 
parish  judge,  for  various  reasons,  which  it  is  not  now  neces- 
sary to  detail.  The  defendant.  Cox,  joins  in  this  defence, 
and  alleges  the  nullity  of  all  the  proceedings  which  led  to 
the  alienation  of  the  land  in  question. 

Upon   these  questions  the  case  was  submitted  to  a  jury, 
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who  found  that  the  Iraclof  land  contains  two  thousand  acres,  WnTEB^iDirr. 
and  18  worth  three  dollars  per  acre,  but  that  they  find  against  October,  1840. 
the  plaintiflT,  as  the  defendants  were  not  put  in  delay  before        eo^tEt 
the  institution  of  the  suit.     The  court,  thereupon,  rendered  '^• 

■^  wuirt  b  COT. 

a  judgment  for  the  defendants,  from  which  the  plaintitf 
appealed. 

It  appears  by  a  bill  of  exceptions,  which  it  becomes  our 
doty  to  consider,  that  the  judge,  who  presided  at  (he  trial, 
charged  the  jury,  that  they  were  to  ascertain  whether  the 
land  sold  by  the  plaintiff  to  Flint  was  worth,  at  the  time  of 
the  sale,  more  than  double  the  price  for  which  it  was  sold ; 
next  to  inquire  whether,  at  the  time  the  citation  was  served 
on  the  defendant,  Flint  or  Cox,  the  title  was  still  in  Flint ; 
that  if  they  found  those  facts  from  the  evidence,  and,  fur- 
ther, if  (hey  found  that  before  the  suit  was  instituted,  the 
plaintiff  put  the  defendants  in  tnorA,  they  should  find  for  the 
piaintifi^  but  if  they  found  that  previous  to  the  service  of  this 
suit,  Flint  had  parted  with  hfs  whole  interest,  or  that  the  de- 
fendant, or  either  of  them  had  been  put  m  mof*d,  then  they 
should  find  for  the  defendants. 

For  the  present,  it  is  only  necessary  to  notice  that  part  of 
the  charge  which  relates  to  the  putting  of  the  defendants  in 
morA  previously  to  the  institution  of  this  suit,  because  the 
jury  appears  to  have  been  influenced  by  that  charge,  and  it 
becomes  important  to  inquire,  whether  it  be,  as  supposed  by 
the  district  judge,  an  essential  pre-requisite  to  a  recovery  in 
an  action  of  rescission  for  lesion  beyond  moiety,  that  the  de- 
fendant should  be  put  in  delay  by  any  other  means  than 
the  institution  of  the  suit. 

The  principal  object  of  this  suit  and  action  is  the  restitu- 
tion of  the  property  sold.  The  purchaser,  for  a  price  less 
than  half  the  just  value,  is  under  no  other  legal  obligation, 
in  relation  to  his  vendor,  than  to  make  such  restitution. 

**  He  is  in  no  manner,"  says  Pothier,  ^*  debtor  for  the  sup- 
plement of  the  just  price,  as  he  never  bound  himself  beyond 
the  payment  of  the  price  stipulated  in  the  contract.  The 
choice  which  the  law  gives  him  to  make  up  the  just  value, 
is  nothing  more  than  a  faculty  which  it  confers  on  him,  to 
49  VOL.  XVI. 
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WxsmirDin.  release  himself  from  ihe  obligation  to  restore  the  estate,  by 
October,  1840.    the  payment  of  such  supplement.     This  supplement  is  merc- 
coFLET        'y  i^  facuUate  solutionis.     It  is  not  in  obtigatione.^    PoOdery 
^  ConiraX  de  VerUe,  JVo.  348. 

TLIHT  &  COX.  ' 

Wi  are  of  opinion,  that  this  is  not  one  of  those  cases  in 
A  tuitfor  the  ipi^hich  a  DUttiuff  in  default  is  required  before  instituting  the 

rescission   oi    •  r  o  i  ^ 

sale  for  lesion  action,  which  we  have  seen  is,  in  fact,  a  suit  to  compel  the 
wS^on  account  performance  of  the  only  legal  obligation,  that  of  restoring  the 
of  the  non-pay.  property  to  the  vendor.     What  would  form   the  object  of  a 

mentofthepnee,  ^     ^ .     •'    ^  _  _  ,  .   ,  ^ 

cannot  be  main-  prcvious  demand,  supposed  to  be  essential  to  put  the  party 
dem^nds^sthey  i^  default  ?  Surely,  not  the  payment  of  the  supplement  of 
should  not^  be  ^\^q  g^g^  price,  which  we  have  seen  he  is  in  no  case  legally 
same  action.       bound  to  pay,  and  which  is  altogether  vague  and  uncertain  ; 

and  can  only  be  ascertained  on  the  trial  of  the  action  of  rescis- 
sion itself.  If  it  should  be  said  that  the  restitution  of  the 
property  itself  should  form  the  object  of  the  previous  de- 
mand, it  may  be  answered,  that  the  law  does  not  require  a 
previous  demand,  when  the  suit  is  one  of  revendication,  or 
to  enforce  the  performance  of  the  principal  obligation  result- 
ing from  a  contract,  other  than  those  for  the  payment  of 
money  where  an  amicable  demand  is  required,  and  that 
merely  in  relation  to  costs  or  interest  ea?mard. 

The  verdict  must,  therefore,  be  set  aside,  and  as  justice  re- 
quires that  the  case  should  be  remanded,  it  becomes  import- 
ant, to  inquire  into  the  correctness  of  that  part  of  the  charge 
in  which  the  judge  appears  to  intimate,  that  the  sole  remain- 
ing question  relates  to  the  intrinsic  value  of  the  land  at  the 
time  of  the  sale;  and  to  notice  another  bill  of  exceptions  to 
the  opinion  which  the  judge  expressed  during  the  trial,  that 
no  evidence  could  be  admitted  in  relation  to  the  plaintiff's 
title;  and  in  refusing  to  permit  a  witness  to  be^sworn,  in  order 
to  show  that  the  public  had  so  little  confidence  in  titles  ac« 
quired  at  forced  sales  for  taxes,  repairs  of  roads,  &c«,  that  no- 
body would  give  much  for  lands  under  such  titles ;  that 
they  were  considered  of  little  or  no  value;  and  further  ruling, 
that  no  evidence  could  be  given  to  invalidate  the  plaintiff's 
title. 
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The  plainliff  sold  without  warranty,  and  in  the  deed  it  is  Wmtmit  d«t. 
expressly  staled  that  he  transfers  "only  such  right  and  title  ^^**^^^  ^^^' 
as  he  may  have  acquired  by  virtue  of  his  purchase,  as  afore-       coplet 
said.''     On  the  part  of  the  defendant  it  is  specially  pleaded,   ru^T^  cox. 
as  matter  of  defence  to  this  action,  that  the  intrinsic  value  of 
the  land,  did  not  enter  into  the  contemplation  of  the  parties 
at  the  time  of  the  sale  ;  that  their  only  objection  was  to  avoid 
litigation,  growing  out  of  the  forced  sale  of  the  land  for  re- 
pairs of  roads,  and  to  replace  things  in  the  condition  in  which 
they  were  before  the  forced  sale.     It  is  true,  the  mere  absence 
of  warranty  may  not  prevent  the  vendor  from  recovering,  in 
an  action  of  rescission  for  lesion  beyond  moiety,  but  courts  of 
justice  are  bound  to  look  through  the  forms  in  which  parties 
have  clothed  their  conventions,  to  their  real  nature  and  sub-   <.,'".  »"  ■ction 

'  of  lesion  beyoDd 

Stance;  and  in  the  case  now  before  us,  if  it  be  true,  as  alleged,  moiety,  it  is  not 
that  the  parties  understood  at  the  time  of  their  contract  that  The  d!?endaot^?n 
it  amounted  to  nothing  more  than  a  redemption  of  the  land,  b^eiSstUuiSoS 
and  the  extinguishment  of  a  doubtful  contested  claim  to  the  of  »"*«t  *  <[*»«  »pie 
land,  growing  out  of  the  forced  alienation,  then,  clearly,  it  is  trcompel  the 
is  not  such  a  sale  as  would  give  rise  to  an  action  of  rescission  th^^piroTCrty^to 
for  lesion.     The  inquiry,  therefore,  ought  not  to  have  been  the  vendor. 

'        o  ^  jgjg  gjj^i  pup. 

confined  to  the  intrinsic  value  of  the  land.  The  value  of  the  chase  of  a  tract 
plaintiff's  pretensions  and  the  nature  of  his  title,  should  have  purpose' of  "a  re- 
been  examined  and  inquired  into  as  matters   put  expressly  ^^™P^'°"  *>y  *•>« 

*  r  r  ./   original  owner, 

in  issue.  The  best  writers  on  (he  subject  admit,  that  the  title  and  the  extin- 
of  the  vendor  may,  to  a  certain  extent,  be  looked  into  in  ac-  foubtfbi" claim* 
lions  of  this  kind.     Pothier,  in  his  treatise  on  sales,  considers  erowingout  of  a 

'  '  forced  alienation 

the  inquiry  to  be,  not  so  much  what  is  the  intrinsic  value  of  for  taxes,  is  not 
the  thing,  as  what  it  was  worth  to  the  vendor.     "  If,"  says  would  give^rise 
he,  "the  charge  or  risk  from  which  the  purchaser  has  been  rescUsionforle- 
released,  is  one  which  would  have  fallen  upon  the  vendor,  if  uon. 
he  had  retained  the  estate;  for  example  :  If  the  estate  which 
I  have  sold,  was  in  the  possession  of  an  usurper,  and  the  pur- 
chaser has  taken  upon  himself  the  charge  of  suing  for  i(,  at 
his  risk,  and  without  the  right  of  calling  me  in  as  a  party,  or 
if  I  have  charged  him  with  a  certain  kind  of  eviction  ;  in  this 
case,  in  order  to  ascertain  whether  the  price  stipulated  by  the 
contract,  was  or  was  not  above  one  half  of  its  just  value,  the 
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Wamui  Din*,  sum  at  which  this  charge  or  risk  would  be  estimaied,  ought 

0ci9ber^  1840.   ^0  bc  added  to  the  principal  price,  since  the  vendor  profits 

jj^p^^^       that  much  by  the  purchaser  taking  that  risk  upon  himself :" 

^  Pothier  Contrat  de  Vente.  ^o.  345.  The  same  doctrine  is  found 

lUVT  IC  COX. 

in  various  modern  authors,  who  have  commented  on  the  ex- 
isting legislation  of  France,  which,  on  this  point,  is  believed 
to  be  identical  with  ours.  Troplong  uses  the  following  Ian* 
guage  :  ^^  In  order  (o  arrive  at  a  just  appraisement  of  the 
value  of  the  thing,  according  to  the  common  price,  we  ought 
to  take  into  account  all  the  circumstances  which  might  di* 
The  iDtiinue  finish  i(s  importance  and  emolument.  Thus,  if  the  pur- 
value  of  the  land  chaser  took  upou  himself  all  the  risk  of  eviction,  notwith- 

Bt  the  lime    of  _.  "^  •  .  ' 

■ale,  afid  of  tiie  Standing  uumorous  mortgages  or  pretensions  to  the  property 
?ens?oi»'and^'he  ^^^^U  <^t  up  by  third  pcrsous,  regard  should  be  had  to  the 
nature  of  his  ti-  diminution  of  advantages  which  may  result  to  the  purchaser 
eiaminedandin-  ffom  the  sacrifice  which  he  has  made  of  his  right  to  a  war- 
mai'te''s'put'ez!  ranty,  and  to  a  full  and  free  tradition  of  the  thing  sold.'' 
pressij  at  usiie  Trovlong,  de  la  Ventey  J^o.  815. 

in  an  action  i»r  r      "O'  ^^ 

reaciuion  of  a      To  apply  ihcse  principles  to  the  case  now  before  us,  it  was 

sale  on  acvM)uiit  u-.r-         •  l*  -.l  .•  *i_ 

of  lesion.  a  proper  subject  of  inquiry,  what  were  the  pretensions  of  the 

-.A"V™  ^f'^  plaintiff  worth,  rather  than  what  was  the  intrinsic  value  <rf 

01  a  precarious  *  ' 

eUim  to  land,  (he  land?  He  does  not  appear  to  have  acquired  possession, 
ty,  itisaproper  He  purchased  at  a  forced  sale,  paid  only  two  hundred  and 
rT.**''what  *  w*^Jro  Seventy  dollars  for  two  thousand  acres  of  land,  and  would  have 
*^e  vendor's  pre-  been  obliged,  probably,  to  embark  in  a  law  suit,  before  he 

tensions  worth  ?  ,  ,        .  ,  i  •        i-  i  ■  •  -  ■ 

rather  than,  coulu  cujoy  any  advantages  resulting  from  his  purchase,  with 
trini^o  *Aiue  'of  ^^^  disadvantage  of  having  to  prove,  as  essential  to  make 
**'1  ''of  1*8*  *"  ^"^  '^'®  ^*^'^*  ^^®  authority  of  the  police  jury,  a  legal  exercise 
Under  the  plea  of  that  authority,  and  an  exact  compliance  with  all  the  forms 
h8oe,1n^an^ae-  required  by  law,  for  the  forced  expropriation  of  the  property 
tion  for  the  re-  ^f  ^^  absentee.     Under  the  plea  of  the  sfeneral  issue,  such 

scission  of  a  sale  re  ' 

for  leison  be-  evidence  would,  in  our  opinion,  be  admissible  in  the  case. 
evldence"\B' a(N  But,  more  especially,  was  it  proper  under  the  special  plea  in 
show'^what  the  ^^^  recofd,  lo  go  into  the  inquiry  whether  the  parties  did 
piainiitf's  pre-  noi  contemplate  at  the  time,  rather  a  renunciation  of  any 
eiaim  was  really  right  acquired  Under  the  public  sale,  in  order  to  avoid  trouble 
Veing'  coifiileli  ^"^  perhaps  litigation,  than  such  a  real  sale  of  property  for 
to  the  mere  in-  ^n  inadequate  price,  as  would  entitle  the  plaintiff  to  be  re- 

tnnsio  value   oi 

the  land.  Uevcd  against  his  own  contract,  by  an  action  of  lesion. 


OF  THE  STATE  OF  LOUISIANA. 


389 


■oXiTiiir. 


It  18,  therefore,  ordered  and  decreed,  that  the  judgment  of  Wnnw  Jim. 
ihe  District  Couri  be  avoided  and  reversed,  the  verdict  set  Qc<<6er,iMa 
aside  and  the  case  remanded  for  a  new  trial;  with  instructions 
to  the  judge,  not  to  refuse  to  adroit  evidence  in  relation  to  the 
title  of  the  plaintiff,  as  set  forth  in  this  decree,  and  in  sup- 
port of  the  allegations  in  the  answers  of  the  defendants;  and 
not  lo  instruct  the  jury,  that  they  had  only  lo  inquire  into 
the  intrinsic  value  of  the  land  in  controversy;  and  that  the 
appellees  pay  the  costs  of  this  appeal. 


MILLER  Of.    HOLSTEIN.* 

ArrmAL    prom    THK    court    op  THB    UZTH     judicial   DMTRIOT,  POR    TBS 
FARMH  OP  RAriDI9,  TBI  JUDOS  TBERBOP  PRIIIDINO. 

Other  Bjstems  of  law  maj  be  referred  to  for  light,  when  the  great  and  lead- 
ing principles  of  equity  are  in  question,  and  our  own  laws  are  silent;  but 
the  merely  arbitrary  roles  of  a  foreign  system,  should  not  be  invoked. 

The  Lauuiana  Code^  article  2294,  whiclk declares  that  ''every  act  of  man 
which  causes  damage  to  another,  obliges  him,  by  whose  fault  it  happens, 
to  repair  it,"  doet  not  Umit  ihe  right  to  recover  in  an  action  of  slander,  to 
words  ^tietumable"  per  se;  or  require  proof  of  special  damage  when  not 
actionable,  according  to  the  common  law  rule. 

8o,  where  the  plaintiff  was  charged  with  having  ^^nDomfalidy^^  and  proved 
that  he  always  supported  a  good  character,  upon  which  there  was  a  ver- 
dict of  &^^  hundred  dollars:  Hdd^  that  such  a  charge  is  in  itself  presump- 
tion of  damages,  and  the  law  has  left  the  question  of  damages  to  the  jury, 
sobject  to  the  revision  of  this  court. 
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This  is  an  action  of  slander.  The  plaintifTalleges  that  the 
defendant,  with  a  view  to  defame  and  injure  his  character  and 
good  name,  and  destroy  his  reputation,  did,  on  the  30th  June, 
1837,  and  at  other  times,  maliciously,  falsely,  and  wickedly 
charge  him,  (meaning  plaintifT,)  with  being  <<a  rascal^  and 

*  This  eaw  was  argued  and  deeided  at  the  October  Term,  18d9,  but  judge 
Msrtin  being  ditsatis^  with  the  deciiioO|  and  the  defendant's  counsel  desirlDg 
it|  a  rehearing  was  granted. 
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WnnmaDuT.  hoomg  swomfaUdy^^  alleging  at  the  same  time,  *Uhat  he  had 
Oetobtr^  1840.  the  documeots  to  show  for  it.*'  That  ihese  words  were 
uttered  and  proclaimed  in  public,  on  said  dOlh  June,  1837, 


^'  and  at  other  times,  in  substance,  to  one  John  Frazier,  and 

other  persons  of  this  parish,  thereby  attempting,  as  far  as  lay 
in  his  power,  to  destroy  the  character  of  your  petitioner,  and 
bring  him  into  disgrace  and  shame.  He  claims  from  the 
said  King  Holstein,  five  thousand  dollars  in  damages  for  these 
unprovoked,  malicious,  slanderous  and  false  charges,  and 
asks  for  a  jury,  and  prays  for  a  verdict  and  judgment  in  his 
favor. 

The  defendant  denies  that  he  has  given  the  plaintiff,  who 
is  an  old  acquaintance  and  friend,  any  cause  of  action,  and 
that  none  is  set  forth,  or  can  be  charged,  as  he  hath  never 
upon  any  occasion  done  the  plaintiff  an  injury.  He  fearlessly 
submits  his  cause  to  a  jury  of  his  countrymen.  , 

Upon  these  pleadings  and  issues  the  cause  was  submitted, 
on  the  evidence  and  arguments  of  counsel,  and  a  charge  from 
the  court  to  the  jury. 

JPrazter,  sworn,  says  the  defendant  said  Miller  (plaintiff) 
*H»as  arascal^  had  swamfalsely^  and  that  he  had  the  documents 
to  show  for  it."  This  was  ih  June,  1837,  and  took  place  in 
witness'  presence,  and  that  of  James  Calvit  and  others. 

J,  Ctdvity  sworn,  says  that  in  his  presence  the  defendant 
declared  that  Miller  *^Kad  sworn  a  damned  Zie,  and  he  could 
prove  it,  and  had  the  documents  to  show  it." 

Vineent,  sworn,  says  some  time  in  October,  1837,  the 
defendant  wanted  witness  to  tell  the  plaintiff,  Miller,  that  he 
was  a  damned  rascal.  Witness  told  him  to  do  it  himself,  and 
he  replied,  he  had  done  so,  and  further,  that  he  could  whip 
the  plaintiff  with  one  hand  tied  to  his.back.  In  a  subsequent 
conversation,  defendant  told  witness,  he  did  not  know  Miller 
to  be  a  rascal,  but  he  believed  him  to  be  one. 

Geargfy  sworn,  says  he  knew  Miller  for  the  last  six  or  seven 
years,  and  that  he  is  an  industrious,  honest  young  man,  as 
far  as  he  knows,  and  that  this  is  his  general  character;  says 
defendant  is  in  moderate  circumstances,  but  owns  several 
slaves. 

Other  witnesses  testified  to  Miller's  good  character. 
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The  defendant's  counsel  excepted  to  ihe  testimony  ofCal-  WtnaaDm. 
▼it,  because  it  was  different  fronri  the  charges  and  words  laid    Qg<<>^*  t84o. 
in  the  petition.     Also,  to  the  testimony  of  Vincent,  because  it       xiuxr 
relates  to  a  different  transaction.  „^.^. 

The  defendant's  counsel  moved  the  court  to  charge  the 
jury,  1.  ^'That  the  words  charged  in  the  petition,  are  not 
actionable.** 

2.  "That  the  words  charged  in  the  petition,  are  not  of 
themselves  actionable,  and  the  jury  should  not  give  a  verdict 
in  favor  of  the  plaintiff  unless  actual  damages  are  shown." 

3.  "  That  the  words  charged  in  the  petition,  do  not  amount 
to  a  charge  of  perjury.** 

4.  "  That  unless  the  words  charged  amounted  to  a  charge* 
of  perjury,  there  should  be  a  verdict  for  the  defendant,  unless 
actual  damages  are  shown.'* 

6.  "That  it  is  not  any  words  of  an  abusive  or  offensive 
character,  which  will  maintain  an  action  of  slander,  without 
showing  special  damages  to  have  resulted  from  them." 

6.  "  That  unless  the  words  charged,  (if  true,)  would  sub- 
ject the  plaintiff  to  a  criminal  prosecution  and  punishment, 
the  jury  ought  to  find  for  the  defendant,  unless  special  dama- 
ges are  proven." 

All  of  these  charges  were  severally  refused  by  the  judge 
a  quoy  as  they  were  asked  for,  and  a  bill  of  exceptions  taken 
to  the  refusal  by  the  defendant's  counsel. 

The  judge  charged  the  jury  as  follows :  "It  would  seem 
if  the  common  law  were  in  force  here,  on  a  subject  of  this 
kind,  that  this  action  could  not  be  maintained.  But  in  a  case 
like  the  present,  we  must  look  to  our  own  jurisprudence  in 
order  to  decide  it.  It  is  a  matter  of  regret  that  our  law  has 
laid  down  no  distinction  in  actions  of  slander,  but  according 
to  a  decision  of  the  Supreme  Court,  the  right  to  bring  an 
action  of  this  kind,  is  referred  to  a  general  law,  Hhat  every 
act  of  man  which  causes  damage  to  another,  gives  the  person 
injured  a  right  of  reparation  in  damages.'  Another  rule, 
which  has  been  laid  down  by  the  court,  is  Uhat  the  jury  is  to 
consider  the  language  complained  of  in  its  common  meaning, 
and  according  to  the  effect  it  was  calculated  to  produce  on 
those  to  whom  it  was  addressed.'   You  will  then  accordingly 
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WmtxmDwt.  weigh  the  language  used  by  the  defendant  towards  the  plain- 
October^  iMk  jjjf^  j^jj  jf  y^p  consider  it,  in  a  popular  sense,  conveyed  the 
MSLLWM  idea  thai  he  committed  a  legal  crime,  you  will  find  for  the 
■oxjrrBnr  plaintiff  such  indemnity  as  in  your  sound  discretion  ought  to 
be  given,  according  to  the  injury  done  to  the  plaintiff  in  bis 
feelings  or  calling.  Of  the  measure  of  damages,  the  jury  are 
especially  the  proper  judges  within  the  limits  asked  for.  The 
court  is  not  prepared  to  say  that  mere  words  of  heat,  such  as 
that  another  is  a  rascal  ought  to  occasion  damages  against 
the  person  uttering  it,  unless,  at  least,  the  person  in  relation 
to  whom  they  are  used  could  show  he  was  injured,  by  being 
deprived  of  employment.  But  any  charge,  in  common  accep- 
tation of  a  criminal  nature  against  another,  if  punished  by 
law,  will  justify  the  action  of  slander  under  our  laws,  and  if 
you  think  this  was  fairly  the  meaning  of  those  words,  you 
will  find  for  the  plaintiff'* 

<4f  the  language  used,  charged  the  plaintiff  with  moral 
turpitude,  falsely  and  maliciously,  in  such  a  way,  as,  in  your 
opinion,  to  injure  his  character  aqd  standing  in  society,  you 
may  find  for  the  plaintiff,  withoiit  showing  special  damages.** 
To  this  charge  of  the  courts  the  defendant's  counsel  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff,  of  five  hundred 
dollars  in  damages,  and  from  judgment  rendered  thereon,  the 
defendant  appealed. 

This  case  was  argued  at  the  October  Term,  1839,  by 
Muftt,  Dunbar  and  Hyamsy  for  the  plaintiff. 

Messrs.  fflnn  and  Brenty  for  the  defendant. 

Strawbridge  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  charges  the  defendant  with  slandering  him^ 
by  saying  "he  was  a  rascal,  and  had  sworn  falsely,  and  that 
he  had  the  documents  to  show  for  it;"  the  words  being  uttered 
"wantonly  and  maliciously,"  and  claims  five  thousand  dol- 
lars damages. 

The  defendant  denies  any  cause  of  action  being  aet  forth, 
and  generally  all  the  facts. 

The  charge  in  the  petition  has  been  proved;  the  jury  gave 
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a  verdict  of  five  hundred  dollars  in  damages,  on  which  judg-  WsBTissiOirr. 
ment  was  entered,  and  this  appeal  taken.  October,  isAo, 

A  bill  of  exceptions  taken  to  the  refusal  of  the  court  to  milue 
charge  (he  jury  as  required,  and  also,  lo  the  charge  as  given,  hojathm 
brings  before  us  the  whole  ground  of  the  defendant's  com- 
plaint, viz:  That  the  judge  having  refused  to  instruct  the  jury 
**ihat  the  words  laid  down  in  the  petition  were  not  of  them- 
selves actionable,  and  that  they  could  not  give  the  plaintifTa 
verdict,  unless  actual  damage  had  been  shown  :  That  the 
words  spoken,  did  not  amount  to  a  charge  of  perjury,  and  that 
unless  the  words  amounted  (o  a  charge  of  perjury,  they  could 
not  find  for  the  plaintiff,  unless  special  damage  had  been 
shown  :  That  words  of  an  abusive  or  offensive  character,  do 
not  suffice  to  maintain  an  action,  unless  special  damage  be 
shown:  That  unless  the  words  charged,  if  true,  would  subject 
the  plaintiff  to  a  criminal  prosecution  or  subject  him  (o  punish- 
ment, the  jury  ought  to  find  for  the  defendanf,  unless  special 
damages  were  proved,"  which  he  refused  to  do,  but  instrusled 
them,  ^Hhat  the  words  were  to  be  understood  in  the  common 
and  popular  meaning,  and  if  they  charged  the  plaintiff  falsely 
and  maliciously  with  moral  turpitude,  so  as  to  injure  his 
character  and  standing  in  society,  they  might  find  for  the 
plaintiff,  without  showing  any  special  damage." 

The  defendant  has  had  the  benefit  of  an  able  defence, 
founded  on  the  common  law  doctrines  of  libel,  and  although 
all  intention  (o  appeal  to  that  source,  as  introducing  it  gener- 
ally into  our  jurisprudence  has  been  utterly  diavowed,  yet  it 
cannot  escape  remark,  that  there  is  just  as  much  reason  to 
adopt  any  other  dogma  of  that  system,  as  the  one  invoked. 
The  next  case  coming  before  us,  may  depend  on  some  other     Other  lysteou 
common  law  rule,  and  why  shall  we  reject  that,  if  we  assent  referred  to  for 
to  this;  thus,  the  whole  English  law  of  libel  is  gradually  to  ^^^iMd^i^^ 
be  drawn  in  as  authority.  ingpriocipletof 

rmi  I  1     •  ^      •  I  cquitj    are     in 

There  can  be  no  scruple  m  referrmg  to  any  other  system  question  and  oar 
for  light,  where  the  great  and  leading  principles  of  equity  are  feTt;  bat'*the 
in  question,  and  where  our  own  law  is  silent;  but  where  the  «n««*i7«rWirar3r 
merely  arbitrary  rules  of  a  foreign  system  are  invoked,  we  eign  syttem 
should  pause,  and  if  our  own  code  has  furnished  us  a  rule,  it  i'nyokcd."°^   ^ 

60  VOL.    XVI. 
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WEsrnsr  DisT.  is  imperative  even  though  it  be  shown  to  be  defective,  and 
October,  1840.  grave  and  weighty  considerations  of  policy  are  appealed  to  in 
MiLUR       '•^^^  ®^  another.     The  remedy  is  in  the  hands  of  the  legisla- 
"«*•  tare. 

Two  articles  of  the  Louisiana  Code  are  referred  to  as  sus- 
taining the  plaintiff's  pretensions,  viz :  ariicU  2294,  which 
declares  that  ^^evcry  act  of  man  which  causes  damage  to 
The    XouMf-  another,  obliges  him  by  whose  fault  it  happened,  to  repair  it." 
^42894,  whkh  If  injurious  words  are  uttered,  they  fall  within  the  terms  of 
declares  ^^  that  |j,is  provision.     It  does  not  limit  the  right  to  words  which, 
man        which  in  the  language  of  the  bill  of  exceptions,  are  ^'actionable,''  or 
to^Hmrther,™©?^  which  '^amount  to  a  charge  of  perjury,"  or  "which  if  true, 
irSose  *fa"it  %  ^o"W  subject  the  party  to  a  criminal  prosecution;"  nor  does 
happeD|K  to  re-  it  limit  the  damage  to  'Special"  damages;  such  a  construe- 
^ViAe  n^Ai  to  tion  is  subversive  of  the  terms  *^very  act,"  which  causes 
tSn 'of  'dandSr  "damage,"  &c.     The  whole  language  of  the  charge  required 
to  words<*aciiofi-  would  be  scnselcss  to  a  man  unacquainted  with  the  distioc- 

iiWe»»  per  «c,  or    .  *.   i      -n      i-  •  i 

require  proof  of  tions  of  the  English  law. 

^h^n^otaSiSi      Another  article  of  the  Code,  1928,  declares  that  '^although 

able,  according  the  mneral  rule  is,  that  damaires  are  the  amount  of  the  loss 

to  the  common  '  o 

Uw  rule.  the  creditor  has  sustained,  or  of  the  gain  of  which  he  has  been 

deprived,  yet  there  are  cases  in  which  damages  may  be 
assessed,  without  calculating  altogether  on  the  pecuniary  loss, 
or  the  privation  of  pecuniary  gain  to  the  parly.  Where  the 
contract  has  for  its  object  the  gratification  of  some  intellec- 
tual enjoyment,  whether  in  religion,  morality,  or  taste,  or 
some  convenience,  or  other  legal  gratification,  although  these 
are  not  appreciated  in  money  by  the  parties^  yet  damages  are 
due  for  their  breach:  a  contract  for  a  religious  or  charitable 
foundation,  a  promise  of  marriage,  or  an  engagement  for  a 
work  of  some  of  the  fine  arts,  are  objects  and  examples  of  this 
rule." 

^^In  the  assessment  of  damages  under  this  rule,  as  well  as 
in  cases  of  offences  and  ftiosi  offences,  much  discretion  must 
be  left  to  the  judge  or  jury,  while  in  other  cases  they  have 
none,  but  are  bound  to  give  such  damages,  under  the  above 
rules,  as  will  fully  indemnify  the  creditors,  whenever  the 
contract  has  been  broken,  &c." 


MILLIE 

HOLarxiR. 
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Were  the  present  case  without  any  proof  of  damage,  ihe  WsmsuDisT. 
decision   in    Stewari  vs.    Cartel,   2   Louiriana  Reports,   75,    Q^^»  '^^' 
would  furnish  a  precedent  for  leaving  the  verdict  of  the  jury 
undisturbed.    But  there  is  proof  that  the  plainiiflT  had,  since  ^' 

his  residence  in  this  neighborhood,  *^  always  supported  a  good 
character,  and  been  an  industrious  honest  man."  Though  ^°».J*****®**»« 
this  might  not  suffice  for  a  show  of  special  damage  in  the  charged  with 
sense  of  the  common  law  rule,  yet  it  is  difficult  to  come  to  the  fiMty»  ""^ 
conclusion  that  there  was  no  damage  shown.  If  ihere  be  v^''^  ^•^  ^ 
any  intellectual  enjoyment  higher  than  that  of  possessing  a  ted  agoodehAr- 
good  name,  or  gratification  greater  than  the  respect  of  our  whtoh  there"^ 
neighbors,  they  must  be  looked  for  in  matters  out  of  the  j|u^*Ji'5ao^£^^ 
reach  of  the  libeller  :  such  a  charge  as  is  stated  in  the  peti-  Beid,  that  saci& 
tion,  is  in  itself  presumption  of  damage;  in  this  view,  the  law  ftteif^'presiiiD^ 
has  left  the  damages  to  the  jury,  subject  to  the  revision  of  this  ind^he^^jrwlulll 
court.  The  majority  of  the  court  does  not  deem  them  left  the  queation 
disproportioned  in  this  case  to  the  offence,  and  are,  therefore,  thejuryl^Bubjea 
for  affirming  the  judgement  of  the  District  Court,  with  costs.  oftWscJiSrt!*'*" 
Jvdge  MartiUy  dissenting. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  co^ts. 


MILLER  V8.    UOLSTEIN. 
ON   A   RE-HEAEINO. 

The  coiutfl  in  Louisiuia,  are  not  bound  by  the  technical  and  artificial  rules 
of  the  common  law  of  slander,  but  where  our  law  is  silent,  we  may 
resort  to  a  foreign  system  for  a  rule  consonant  to  reason  and  equity. 

But  the  court  is  not  prepared  to  adopt  the  common  law  distinction,  between 
words  actionable  in  themselves  and  words  which  are  not  so ;  and  to  say 
a  plaintiffis  not  entitled  to  recover  in  an  action  of  slander,  unless  charged 
with  an  indictable  offence,  without  proof  of  special  damages. 
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WisTsma  DiftT.  Oarland^  J.  Actioxu  of  slander  nifty  be  maintained,  without  provtog  dama- 
Odober,  1840.        g^^  mjd  ti^  party  may  recover. 

Every  act  of  man  which  caases  damage  to  another,  creates  responsibility, 
and  when  that  responsibility  is  not  defined,  we  mast  proceed  under 
article  21  of  the  Louitiana  Code^  and  resort  to  natural  law,  reason 
and  usage. 

Martin^ «/.,  distenting.  In  actions  of  slander,  there  are  words  which  are 
actionable  in  themselves,  and  damages  will  be  given,  although  none  are 
proved ;  but  there  are  others  not  actionable,  and  no  damages  will  be 
given  unless  some  are  proved. 

The  judgment  should  be  reversed,  and  the  case  remanded,  with  directions 
to  the  judge,  not  to  instruct  the  jury,  that  **  charging  the  plaintiff  falsely 
and  maliciously,  with  moral  turpitude,  so  as  to  injure  his  character  and 
standing  in  society,  they  should  find  damages  for  him,  without  any 
special  damage  being  proved. 


The  opinion  in  this  case,  was  first  pronounced  at  the  close 
of  the  October  term,  1839,  and  (he  judgment  had  not  become 
final,  at  (he  adjournment  of  the  court.  The  court  then  con- 
sisted of  but  three  judges,  and  the  presiding  judge  dissented, 
and  was  di$sa(isfied  with  the  decision.  On  the  return  of 
the  judges  from  the  Western  District,  judge  Strawbridge 
resigned,  who  had  made  the  opinion  of  the  court.  The 
court  was  about  to  be  remodeled,  or  made  to  consist  of  five 
judges,  and  three  new  ones  were  to  be  appointed.  Under 
these  circumstances  and  from  the  great  importance  of  the 
principles  involved  in  the  case,  the  propriety  of  a  re-hearing 
and  re-argument  was  suggested.  Mr.  Strawbridge,  after 
his  retirement  from  the  bench  drew  up  the  following  B3'nop- 
sis  of  the  law  of  slander,  as  understood  in  this  stale,  and  upon 
which,  a  re-hearing  was  allowed  by  the  five  judges  at  the 
the  October  term,  1840. 

Strawbridge^  as  amicus  curiae  submitted  the  following  brief 
of  argument  to  the  judges. 

The  argument  of  the  defendant,  after  referring  to  arftc/e« 
1928  and  2294,  of  the  Civil  Code,  as  the  basis  of  the  piain- 
(ifT's  claim,  proceeds  to  say,  that  the  latter  article  is  only 
declaratory  of  a  principle  existing  in  the  common  law  : 
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"  That  whenever  an  arlicle  of  our  Code  is  copied  literally  WurBMrDitr. 
from  ihe  Napoleon  Code,  we  are  in  ihe  habit  of  adopting  ihe    OctoUr,iS¥). 
construction  of  the  Court  of  Cassation,"  and  from  thence  infer       juuxb. 
that  we  might  fairly  refer  to  the  decisions  of  the  English  ^• 

courts,  in  appiymg  a  similar  prmciple." 

This  inference  was  unnecessary,  inasmuch  as  the  article 
2294  of  our  Code  is  identical  with  article  1382,  of  the  J^apo- 
leon  Code,  so  that  if  we  are  to  look  abroad  for  light,  accord- 
ing to  his  own  argument,  it  would  have  been  to  the  jurispru- 
dence of  France.  This  was  in  part  done,  so  far  as  the  limit- 
ed means  at  hand  allowed;  little  it  is  true  was  found,  but 
certi^inly  that  little  did  not  countenance  any  thing  like  the 
charge  required  from  the  court  by  the  defendant.  Admit- 
ting, however,  the  reasoning  to  be  sound  in  its  application,  it 
evades  the  question  by  leaving  out  of  view  article  1928, 
which  formed  the  main  support  of  plaintiff's  claim.  If  the 
principles  therein  declared,  were  shown  to  form  a  part  of  the 
common  law,  the  case  would  be  widely  difft^rent ;  but  whilst 
that  permits  damages  not  specially  proved  to  be  given,  where 
the  libel  charged  an  offence  indictable,  &c.,  and  denies 
them  unless  specially  proved  in  cases  not  charging  an 
ofience  indictable,  &c.,  the  textual  provision  of  article 
1928,  provides,  "  that  where  the  injury  done  affects  some 
intellectual  enjoyment,  &c.,  damages  in  the  discretion  of  the 
judge  may  be  given,  "Damages  not  appreciable  in  money;** 
in  other  words,  "  damages  not  specially  proved."  The 
common  law  confines  these  to  libels  not  charging  an  indicta- 
ble offence,  &c.  Our  law  extends  them  to  all  cases  ^W intel- 
lectual enjoyment,  in  matters  of  taste,  morality  or  religion," 
or  to  "matters  of  convenience,  or  other  legal  gratification." 

As  a  matter  of  taste,  most  men  would  prefer  that  some 
tattling  neighbor,  should  quietly  say,  "  John  swore  falsely" 
in  his  testimony  given  in  the  suit  of  A.  vs.  B.,  than  that 
another  should  publish  in  the  Gazette,  that  "John  had  per- 
jured himself,  and  that  he  had  the  documents  to  prove  it," 
and  yet,  whilst  the  first  of  these  would  be  actionable,  the 
latter  would  not  be  a  construction  at  war  with  the  terms  of 
article  1928. 
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WBgnwiDi8T.  The  defence  is  further  pressed  on  olher  grounds,  viz :  that 
Octoifer,  1840.  gy^n  leaving  out  of  view  the  common  law  authorities,  the 
MiuxsL  former  decisions  of  our  own  courts  support  the  charge 
^*  required.     Should  this  be  found  to  be  so.  it  would  indeed  be 

matter  of  serious  import.  But  a  careful  examination  of  the 
cases  cited,  will  show  that  with  the  exception  of  one  case, 
(Waniack  vs,  Kemp,)  not  only  has  no  such  question  beeo 
decided,  but  that  it  has  never  been  discussed.  That  ques- 
tion emphatically  is,  can  a  person  falsely  and  maliciously 
charged  with  purjury,  not  committed  in  a  legal  proceeding, 
recover  damages  *'not  appreciable  in  money,  or  damages  not 
special  P* 

One  of  these  cases,  Cauchoix  vs,  Dupuy,  gave  damages  for 
calling  the  plaintiff  a  colored  man,  words  not  actionable  in 
themselves  by  any  English  or  American  authority  referred 
to,  though  under  our  construction  of  article  19S8,  that 
judgment  was  correct ;  this  is  supported  by  analogy  io  those 
common  law  decisions,  which  make  actionable  the  charge 
of  some  contagious  disease,  which  would  have  the  effect  of 
excluding  a  man  from  society.  Yet,  though,  the  moral  dis« 
ease  of  purjury  might  produce  the  same  effect,  the  charge 
of  it  is  not  actionable. 

Take  another  case,  a  man  is  called  an  abolitionist;  if  the 
words  were  uttered  in  London,  they  would  be  compliment* 
ary  instead  of  libelous,  yet  here  they  would  as  certainly 
exclude  him  from  society  as  calling  him  a  colored  man; 
yet,  where  is  the  common  law  authority  for  sustaining  an 
action  on  them  without  special  damage.  Words  then  may 
be  actionable  in  one  place,  or  under  certain  circumstances, 
when  in  another  place  or  in  other  circumstances,  they  would 
not.  If  we  were  about  to  make  a  rule  instead  of  interpret- 
ing one,  the  sensible  rule  would  be  that  which  refers  to  the 
state  of  society  we  are  in.  What  there  tends  to  bring  a  man 
into  the  contempt  and  disrespect  of  his  neighbors,  deprives 
him  of  the  enjoyment  of  good  society,  and  wounds  his  feel- 
ings and  destroys  his  happiness,  is  a  wrong;  and  any  Code 
professing  the  rule,  that  every  wrong  has  a  remedy,  should 
furnish  that  remedy.     A  young  lady  may  be  called  a  whore; 
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that  18  not  actionable  out  of  London,  but  she  may  show  spe-  vVErreBv  Dm. 
cial  damage,  viz :  that  she  lost  a  chance  of  marriage.     But    October^  \ mo, 
as  was  said  in  Stewart  vs.  Carlin,  "a  professional  man  may       mjM 
not  be  able  to  administer  positive  or  direct  evidence  of  his      houtkiv. 
injury,''  and   therefore,  the  words  were    held  actionable. 
Much  more  difficult  would  it  be  for  (he  female,  to  furnish 
positive  or  direct  testimony  of  her  injury,  or  to  value  it  in 
doUarrand  cents.     Te(,  by  common  law  rule,  we  must  hold 
these  words  not  actionable,  though  every  intellectual  enjoy- 
ment may  be  destroyed  for  life. 

The  case  of  Wamack  vs.  Kemp  does  furnish  a  precedent; 
had  it  appeared  that  arUck  1928,  of  the  Code,  then  recently 
adopted,  was  under  consideration,  it  would  carry  greater 
weight  if  it  was  not;  the  case  was  not  fully  discussed ;  the 
important  legislative  enactment  now  referred  to,  was  not 
under  consideration,  in  consequence,  one  precedent,  if  it  can 
be  so  called,  has  been  made.  But  would  the  decision  have 
been  the  same  had  the  attention  of  the  court  been  drawn  to 
the  article  in  question?  The  author  of  these  remarks,  is 
opposed  to  change  in  law  matters,  but  he  cannot  think  that 
one  unadvised  declaration  of  a  principle  ought  to  controvert 
the  plain  letter  of  a  positive  law  ;  he  would  however,  under 
the  circumstances,  be  pleased  that  a  re-hearing  should  be 
granted. 

Dunbar  and  Hyams^  for  the  plaintiff,  contended,  that  this 
case  should  be  decided  according  to  the  practice  and  princi- 
ples of  the  law  of  slander,  as  understood  and  practised  in  the 
United  States,  and  not  adopt  the  arbitrary  rules  of  the  Eng- 
lish law.  But  it  was  proper  to  remark,  that  the  charge  of 
the  judge  a  quo,  to  the  jury,  so  much  deprecated  by  the 
defendant's  counsel,  is  even  in  conformity  to  the  law  of 
libel  as  understood  in  England,  in  this,  that  the  words 
spoken  are  to  be  taken  in  their  popular  sense ;  and  if  the 
words  used  by  the  defendant,  of  and  concerning  the  plaintiff, 
might  in  their  most  offensive  sense  have  been  construed  or 
understood  to  import  a  charge  of  perjury  in  its  legal  signifi- 
cation, the  judge  was  right  in  refusing  a  new  trial. 
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WiimurDiBT.      2.  Buf,  admitting  that  there  was  doubt  whether  the  action 
October,  1840.    (.Quld  be  maintained  for  the  words  alleged  in  the  petition, 
MiLLBR        without  showing  special  damage  under  the  law  of  libel,  as 
■oL^'uir.      understood   in   England,  yet,  under  the  provisions  of  the 
Louisiana  Code^  articles  21,  and  2294-95;  and  the  exposi- 
tions which  had  been  given  by  the  Supreme  Court,  to  those 
articles  in  the  cases  of  Stewart  vs.  Carlin,  2  Louisiana  Re- 
ports,  72  ;  and  Trimble  vs.  Moore,  Idem.,  577 ;    and   also 
another  case,  3  Idem.,  206,  of  Cauchoix  vs.  Dupuy,  there 
could  be  no  question  of  the  right  of  the  plaintiff,  to  sustain 
his  action  under  the  laws  of  Louisiana. 

3.  In  the  case  of  Stewart  vs.  Carlin,  it  had  been  expressly 
said,  that  the  action  of  slander  could  be  maintained  under 
the  articles  above  mentioned  of  our  own  Code,  without  a 
resort  to  the  laws  of  other  countries ;  and  that  it  was  not 
necessary  to  prove  special  damages,  as  when  a  professional 
man  should  be  accused  of  being  ignorant  of  the  first  princi- 
ples of  his  profession,  &c.  That  it  might  be  impossible  to 
show  special  damage  in  such  a  case.  It  cannot  be  fairly 
inferred  from  the  fact  of  the  example  given  above,  being  in 
conformity  to  one  of  the  rules  of  the  English  law,  that  at 
the  time  the  court  declared  that  we  were  to  be  governed  by 
our  own  law  on  this  subject,  it  was  intended  that  this  eluci- 
dation, by  way  of  an  example^  should  hold  us  to  the  strict 
rules  of  the  English  law  of  libel :  on  the  contrary  from  this 
decision,  and  all  subsequent  ones  of  this  court,  on  this  sub- 
ject, it  is  probable  that  it  has  been  the  object  of  the  court 
to  establish  this  action  upon  the  provisions  of  our  code, 
untrammeled  by  the  rules  of  the  English  law  ;  which  in 
many  respects  would  be  opposite  to  the  principles  of  our  juris- 
prudence, unsuitable  to  the  circumstances  of  the  country, 
and  in  opposition  to  the  equiil  rights  of  every  citizen,  as 
exercised  under  our  state  and  federal  constitution. 

4.  The  principle  of  the  English  law  of  libel,  that  to  make 
words  actionable  without  showing  special  damage  they 
must  amount  to  an  accusation  of  a  criminal  ofTence,  is  found- 
ed not  upon  the  damage  which  has  been  sustatned,  but  upon 
the  damage  which  might  have  been  sustained^  if  the  party  of 
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whom  (he  words  were  spoken,  liad  been  prosecuted  criminal-  WEsrutirDisT. 
ly.     On  the  contrary,  our  law  gives  redress  for  damages    Octo^^*  '8^0- 
sustained,  or  what  it  may  be  fairly  presumed  have  been  sus-       xilleb 
tained.     "  Every  act  whatever  of  man,  that  causes  damage      holoteiw. 
(o  another,  obliges  him  by  whose  fault  it  happened  to  repair 
il.'*     Louisiana  Code^  article  2294. 

5.  The  English  law  of  hb^l  would  be  unsuitable  to  the  cir- 
cumstances and  condition  of  the  country.  When  actions  of 
this  kind  became  too  frequent  in  England,  the  judges  had 
to  depart  from  the  liberal  and  equitable  rules  by  which  they 
were  first  governed,  in  their  decisions  in  casesof  slander,  and, 
instead  of  them  established  principles  arbitrary,  restrictive  and 
unreasonable.  For  all  this,  however,  there  was  some  apolo- 
gy in  England.  The  great  number  of  offences  made  crimi- 
nal in  that  country,  still  left  a  good  deal  of  room  for  this 
action,  and  a  plausible  excuse  given  by  the  judges  for  not 
afiurding  redress,  in  many  cases  of  great  outrage,  was  that 
the  canonical  or  ecclesiastical  courts  would  give  relief.  In 
Louisiana,  we  have  cause  to  congratulate  ourselves  that  we 
have  neither  the  multitude  of  penal  laws,  nor  the  ecclesiasti- 
cal courts.  That  from  the  character  of  our  people  no  danger 
was  to  be  apprehended  of  such  actions  becoming  too  fre- 
quent ;  and  it  was  more  to  be  feared,  that  instead  of  seeking 
redress  in  a  court,  they  would  take  the  law  into  their  own 
hands,  and  attempt  to  wipe  out  with  the  blood  of  the  slan- 
derer the  stain  upon  the  reputation  of  themselves  or  their 
families. 

6.  That  it  was  to  be  hoped,  at  least,  this  court  would 
not  adopt,  of  its  own  accord,  the  English  law  of  libei,  when  it 
was  so  palpable  that  its  rules  and  principles  were  unsuitable 
to  the  circumstances  and  condition  of  our  country. 

7.  The  distinctions  made  by  the  English  law,  as  to  the  per- 
sons who  could  maintain  this  action,  and  for  what  words 
uttered  against  them,  is  contrary  to  the  equal  rights  of 
our  citizens,  as  secured  to  them  by  our  fundamental  laws. 
What  reason  was  there,  that  a  lawyer,  when  accused  of  not 
knowing  the  first  principles  of  his  profession,  should  be  enti- 
tled to  his  action  ;  and  a  poor  man,  like  the  plaintiff,  earning 
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WxfTBurDnr.  bis  bread  by  the  sweat  of  his  brow,  should  be  withoot 
Odober^iMO.  redress,  when  charged  with  swearing  falsely  1  Rather  let 
this  action  be  maintained  according  to  the  idea  of  the  great 
jurist  TouUier,  (so  eloquently  expressed  by  him)  upon  the 
principles  of  honor  and  sublime  morals.  Do  unto  others  as 
you  would  others  should  do  unto  you :  See  Tcml/ter,  voL  11, 
J^o.  l£t.     1  Idem.,  JV*o.  210 ;  Penti  Code,  Jfo.  367. 

8.  In  conclusion,  that  nothing  was  to  be  apprehended  from 
leaving  such  cases  to  the  discretion  of  a  jury,  guided  and 
controlled  by  the  power  of  the  court  to  grant  a  new  trial 
whenever  it  appeared  that  damages  were  given  dispropor* 
tioned  to  the  offence,  or  when  indeed  no  grave  offence  had 
been  committed. 

PunnSf  for  the  defendant,  argued  to  show  that  the  judge 
who  tried  this  case  in  the  first  instance,  erred  in  refusing  to 
charge  the  jury  as  requested,  and  also  in  giving  the  charge 
which  was  addressed  to  them.  According  to  the  best  writers 
and  highest  authorities  on  the  law  of  libel  and  slander,  the 
words  charged  in  the  petition  are  not  actionable  of  them* 
selves,  and  no  special  damage  is  shown.  Without  actual 
damage  having  been  proved,  the  jury  should  not  have  found 
a  verdict  for  the  plaintiff.  2  Chitty'e  Blackstone,  92,  and 
note&     Starkie  on  Ubd,  46.    6  Johnson^s  Reports,  187. 

2.  Public  policy  requires  that  some  limit  should  be  fixed 
to  actions  of  this  character,  and  the  principles  which  have 
guided  the  English  courts  in  their  decisions  upon  this  subject^ 
**  that  an  action  lies  for  any  words  which  import  the  charge 
of  a  crime,  for  which  a  party  may  be  indicted,''  or  if  the 
charge  be  not  indictable,  then  **  special  damages  must  be 
shown,"  appear  to  fix  a  just  and  proper  limit,  avoiding  the 
extreme  on  the  one  hand  of  encouraging  frivolous  and  vexa- 
tious suits,  and  on  the  other,  shutting  the  door  of  justice  to 
real  injuries  and  well  grounded  complaints. 

3.  That  the  principles  upon  which  the  decisions  of  the 
Supreme  Court  of  our  state  are  based,  upon  the  subject  of 
slander,  are  by  no  means  incompatible  with  the  common 
law  doctrine  prevalent  in  England,  and  the  common  lav 
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States.  See,  Stewart  vs,  Carlini  i  Louisiana  ReporU.  There  Wmu  Dist. 
a  charge  of  perjury  (an  indictable  offence)  was  preferred  ^^'^'^^  '^^' 
against  the  party  plaintiff.  In  the  case  of  Cauchoiz  v$.  Du- 
puy,  3  Lomiana  Reportif  the  charge  being  a  man  of  color, 
would  aflect  plaintiff's  rights  of  inheritance  under  our 
law.  See  also,  2  Blackston^,  98,  Slander  of  TUU.  That 
the  evidence  of  malice  was  wholly  insufficient  4jo  justify 
(he  verdict. 

Brmij  on  the  same  side,  argued  in  support  of  the  common 
law  principles,  as  furnishing  the  best  rules  to  govern  in 
actions  of  slander.  The  rule  was  the  best,  that  words 
importing  the  charge  of  a  criminal  offence  for  which  the  par* 
ty  might  be  indicted  or  punished  criminally,  or  which  caused 
injury  to  one's  trade  or  profession  and  such  like,  are  actiona- 
ble in  themselves,  and  that  in  all  other  cases,  special  dama- 
ges should  be  proved  before  any  recovery  can  be  had. 

2.  Words  of  scandal  or  tending  to  bring  a  person  into  con- 
tempt, or  wound  his  feelings,  are  not  actionable  per  $e.  See 
Starlde  on  Libd  and  Slander. 

S.  In  the  iH-esent  case,  the  words  spoken  do  not  charge 
the  party  with  committing  perjury,  for  which  he  might  be 
indicted,  as  that  offence  can  only  be  committed  in  a  judicial 
proceeding.  It  is  not  every  false  swearing  that  amounts  te 
perjury.  The  words  charged  were  evidently  spoken  in  heat, 
and  not  calculated  to  injure  the  plaintiff.  He  has,  in  fact| 
shown  no  damage  resulting  from  the  words  spoken.  The 
charge  of  the  judge  a  quo,  was  too  broad  in  telling  the  jury 
that  if  the  words  spoken  charged  the  plaintiff  with  moral 
turpitude,  in  such  a  way  as  in  their  opinion  was  calculated 
to  injure  him,  they  should  find  for  him  without  showing 
any  special  damage.  The  judgment  should,  therefore,  be 
reversed. 

BvUard^  J.  The  members  of  the  court  do  not  appear  to 
differ  materially  upon  any  part  of  this  case,  except  as  to  the 
propriety  of  the  last  part  of  the  charge  given  to  the  jury,  to 
wit :  "  that  the  words  are  to  be  understood  in  their  common 
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WsrrsBir  DitT.  popular  meaning,  and  if  (hey  charged   the  plaintiff  falsely 
October,  1840.    ^^^  raaliciously  with  moral  turpitude,  so  as  to  injure  his 
nuBR       character  and  standing  in   society,  they  might  find  for  the 
HouTiiir.      plaintiff,  without  showing  any  special  damage." 

If  this  part  of  the  charge  were  to  be  tested  by  the  common 

law,  it  is  probable  it  would   be  found  inaccurate  and  loose. 

None  of  us  suppose  that  we  are  bound  by  the  technical  and 

Theeoarts  in  artificial  rules  of  the  common  law  of  slander,  but  when  our 

l^uiuana,     ara  .... 

not  boQDd  by  the  law  is  silent,  it  is  supposed  that  we  may  resort  to  a  foreign 
artiBe'iai  ruiesof  system  for  a  rule,  if  that  rule   be  consonant  to  reason  and 

of*  SSInder"  but  ^^^^''7*  ^  ^™  ^V  ^^  means  prepared  to  adopt  from  the  com- 
vhere  oar  law  u  mon  law  the  distinction  between  words  which  are  actionable 
reK»rt'  to  a?oZ  in  themselves,  and  words  which  are  not ;  and  to  say  that  a 
araie^ooDioDaDt  plaioltff  ts  ^oi  entitled  to  recover  in  an  action  of  slander,  un- 
to reaion  and  less  charged  with  an  indictable  offence  without  proof  of 
But  the  eourt  special  damages.  In  the  present  case,  the  latter  part  of  the 
to  "adopT^the  judge's  charge  was  perhaps  uncalled  for,  because  the  words 
common      law  alle&^ed  to  have  been  uttered,  mis:ht  well  be  found  by  the  jury 

diitinetion.    be-  ^  .  ,  ^  .  r         •  •    j-   - 

tween  words  ae-  to  amount  in  a  popular  sense  to  a  charge  of  perjury,  an  indict- 
■eKeaand"wo^  ^^^^  offence,  and,  consequently,  it  was  not  important  to 
which   are  not  inquire  what  would  be  the  law  of  the  case  if  the  charge  had 

■0  $       and       *<>        ,  1 

say  a  plaintiff  is  Only  amounted  to  one  of  moral  turpitude.  And  yet  it  may  be 
mover  in  an  a<>  ^aid  that,  under  the  charge  of  the  court,  the  jury  might  go 
uni"  °^ch°**^d  l^^y^"^  ^^^  inquiry,  whether  the  words  in  a  popular  sense 
with  an  indicta-  imported  a  charge  of  an  indictable  offence,  and  say  that  they 
without  pn^f^r  At  least  imputed  great  moral  turpitude,  for  it  cannot  be 
special  damages,  doubted  but  that  it  is  highly  immoral  to  swear  falsely,  even 

in  an  affidavit,  not  connected  with  any  judicial  proceedings. 
I  am  disposed,  therefore,  to  look  at  the  charge  in  that  point  of 
view,  and  while  we  all  agree  that  the  judge  acted  correctly 
in  refusing  to  charge  in  the  main  as  prayed  by  the  defendant's 
counsel,  my  opinion  is,  that  he  did  not  err  in  charging  as 
above  stated.  I'concur  with  the  judge  of  the  District  Court  in 
his  view  of  the  law.  I  should,  however,  be  disposed  to  reconsi- 
der my  opinion,  if  upon  inquiry  I  should  be  satisfied  that  this 
court  in  its  previous  decisions,  had  sanctioned  a  contrary  doc- 
trine. But  it  does  not  appear  to  me  to  have  done  so,  either 
expressly,  on  a  point  directly  before  it,  or  by  necessary  impli- 
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cnlion.  The  case  of  Wamack  vs,  Kemp,  is  perhaps  the  WnTiMDm. 
strongest;  but  it  does  not  appear  to  me,  thai  the  point  now  October,  \Q40. 
under  consideration  was  made  or  decided  expressly.  In  that 
of  Stewart  vs.  Carlin,  the  court  held,  that  when  the  charge 
was  of  perjury,  the  plaintiff  might  recover  without  showing 
special  damages,  but  the  court  did  not  say  that  there  might 
not  be  cases  in  which  the  plaintiff  could  recover,  when  tlie 
accusation  conveyed  only  a  charge  of  moral  turpitude,  injuri- 
ous to  his  reputation  and  standing  in  society. 

I  am  of  opinion,  therefore,  that  the  judgment  first  pro- 
nounced, remain  undisturbed. 

I  concur  fully  in  opinion  with  judge  Bullard,  for  the  same 
reasons  by  him  adduced,  and  conclude  that  the  judgment  first 
rendered,  ought  to  remain  undisturbed. 

EDWARD  SIMON. 

I  concur  also  in  opinion  with  judge  Bullard,  and  think  that 
the  former  judgment  of  this  court  ought  to  remain  undis- 
turbed. 

A.  MORPHY. 


Garland  J.  Agreeing  fully  with  the  majority  of  the  court 
in  the  opinion  that  the  judgment  heretofore  given  should 
remain  undisturbed,  I  shall  in  giving  my  reasons,  briefly  re- 
view the  previous  decisions  of  the  court,  and,  I  think,  can 
show  the  opinion  of  the  majority  does  not  impugn  or  overrule 
any  of  them. 

After  the  adoption  of  the  Louisiana  Codcy  and  the  repeal 
by  the  legislalature  of  the  ancient  laws,  there  were  not  a  few 
lawyers  who  doubted  whether  in  such  actions  as  slander,  and 
some  others  sounding  in  damages,  it  was  not  necessary  to  ^J^^J^^^ 
prove  the  damages  before  a  party  could  recover,  but  the  better  der maybe miin- 
and  more  general  opinion  now  prevails,  that  under  the  arti-  proTioK damages 
cles  2294,  2295  and  1928,  they  can  be  maintained.     If  that  ^y  ^ly^^ 
is  correct,  and  the  action  of  this  court,  the  general  assent  of 
legal  men,  and  my  own  convictions  induce  me  to  believe  it 
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WnmarDuT.  10,  we  have  a  law  broad  enough  to  cover  every  case.  'OB very 
October,  IMP,   act  whatever  of  man  that  causes  damage  to  another,  obliges 
MiLiMM  "^  him  by  whose  fault  it  happened  to  repair  it."    There  is  no 
Boxnvnr      c^rbitrary  standard  prescribed.    Every  act  that  cjauses  dam- 
Eyerj  Aot.of  age.  Creates  responsibility,  and  where  the  extent  of  that 
oiuei   diumiige  responsibility  is  not  defined,  or  the  law  is  silent,  we  must 
atM^ruponribn  P'^o^®^  Under  the  SI  St  article  of  the  Code,  and  decide  accord- 
litj,  and  vhen  ing  to  natural  law  and  reason,  or  received  usage.    To  a 
biihT isnoir del  technical  lawyer,  this  may  seem  very  indefinite,  but  as  it  is 
pnwcciT^  ondc'r  ^possiM^  ^-o  provide  for  every  case  which  fraud  or  malice 
^rUcie  Si  of  j^e  may  dcvisc,  we  are  obliged  to  authorize  a  discretion  in  the 
mod    reaort  to  judicial  tribunals,  that  will  apply  a  remedy  for  every  wrong, 
•M™imd*ui^  In  actions  of  slander,  I  am  disposed  to  leave  much  to  the  in- 
tegrity and  discretion  of  juries.     They  form  a  portion  of  the 
community  of  which  the  oflender  and  the  injured  party  make 
a  part,  and  can  in  general  best  judge  what  is  necessary  to 
preserve  its  purity  and  vindicate  the  characters  of  its  mem- 
bers.    Whenever  any  abuse  of  the  discretion  occurs,  the 
court  or  the  legislature  will  apply  a  corrective. 

In  actions  of  slander,  I  am  not  an  advocate  for  establishing 
any  particular  standard  by  which  words  are  to  be  judged  as 
being  actionable  or  not  actionable.  I  am  willing  to  leave 
every  case  to  be  decided  ou  its  merits  and  peculiar  circum- 
stances, under  the  broad  principles  laid  down  in  the  Code, 
which  are  very  similar  to  the  laws  in  force  previous  to  its 
adoption.  Partidae  3,  tU.  2,  {.  31.  But,  if  any  such  stand* 
ard  is  to  be  adopted,  I  ^object  most  strongly  to  that  estab- 
lished by  the  common  law,  that  no  words  are  actionable,  and 
subject  a  party  to  damages  without  special  proof,  but  such 
as  impute  an  indictable  offence,  or  injure  a  man  in  his  pro- 
fession. I  believe  an  action  of  slander  can  be,  and  ought 
sometimes  to  be  maintained,  for  words  which  do  not  charge 
an  offence  that  will  subject  the  party  to  indictment.  For 
instance,  to  charge  a  virtuous  woman  with  a  want  of  chastity. 
On  the  other  hand,  there  are  words  which  impute  indictable 
offences  that  would  not,  in  my  estimation  sustain  an  action 
for  slander :    As  to  say  of  a  man,  he  was  guilty  of  an  assault 
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and  battery,  or  that  he  was  the  bearer  of  a  challenge  to  fight  Wuriur  Dm. 
a  duel,  or  that  he  retailed  spirilous  liquors  without  a  license.   Qg^frgr,  1840. 

The  few  cases  of  slander  that  have  come  before  this  court,       killeb 
cannot  have  established  any  particular  system  of  jurispru-      HoiImEar. 
dence  or  standard,  as  to  words  that  are  actionable  in  them- 
selves or  not,  and  if  any  is  to  be  established,  I  prefer  it  should 
be  effected  by  a  series  of  decisions,  than  by  laying  down  a 
general  rule.  The  rule  of  the  common  law  is  in  some  respects 
absurd,  in  others  positively  unjust,  and  was  established  for 
the  double  purpose  of  repressing  frivolous  actions,  and  saving      y 
the  judges  the  trouble  of  trying  cases. 

The  case  of  Moore  vs.  Stokes,  6  Martin^  JV*.  &,  538,  as  I 
understand  it,  decides  nothing  more  than  when  the  question 
is,  to  what  weight  testimony  is  entitled,  the  Supreme  Court 
will  respect  the  conclusions  of  the  jury. 

In  the  case  of  Stackpole  v$.  Hennen,  6  /dem.,  481,  the 
question  was,  whether  the  action  could  be  maintained  against 
the  defendant,  because  be  was  a  lawyer,  and  used  the  words 
in  defending  his  client. 

The  case  of  Wamack  vs.  Kemp,  6  Idem.y  477,  I  do  not 
understand  as  recognizing  any  such  rule  as  is  contended  for 
by  the  counsel  for  the  defendant  in  this  suit.  From  reading 
the  statement  of  the  case,  a  conclusion  of  that  kind  might  be 
supposed,  but  the  opinion  of  the  court  does  not  to  my  mind 
sustain  it.  The  action  was  one  for  slander  and  false  im« 
prisonment:  the  count  for  slander  was  dismissed,  because 
''the  charge  of  perjury  was  made  in  a  legal  proceeding,  with 
a  view  to  bring  the  plaintiff  to  justice.^'  (The  report  says 
defendant,  but  plaintiff  was  evidently  intended;)  and  nothing 
showed  malice  in  the  defendant.  The  action  of  false  im- 
prisonment was  dismissed,  because  the  "plaintiff  suffered  in 
consequence  of  the'  ignorance  of  the  magistrate,  who  ought 
neither  to  have  arrested  or  confined  him."  I  do  not  under- 
stand that  the  question  was  raised  in  that  case,  whether  a 
charge  of  perjury  committed  in  a  voluntary  affidavit,  would 
sustain  an  action  for  slander.  The  court  says,  '4t  is  true  the 
plaintiff  did  take  the  oath  by  which  he  was  charged  with 
perjury,  in  a  vduntary  affidavit,  neither,  taken  or  intended  to 
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Wnnmir  DiiT.  be  used  in  a  legal  proceeding/'  but  nothing  is  said  as  to  the 

^^*^**^'  '^*^'    consequences.     The  reporter  does  not  appear  Co  have  con- 

MiLLER       sidered  it  a  point  made  in  ihe  case,  if  we  judge  from  his  mar- 

Hounur.      ginal  note.     He  only  says,  *^no  action  will  lie  for  a  charge  of 

perjury  made  in  the  course  of  judicial  proceedings.''     I  have 

read  this  case  with  much  care,  and  cannot  find  any  evidence 

in  support  of  the  allegation,  that  the  defendant  used  the 

words  on  any  occasion,  except  in  his  affidavit.     If  there  had 

been  proof  of  his  using  them  at  other  times  and  places,  I 

suspect  the  decision  of  the  court  would  have  sustained  the 

verdict  of  the  jury. 

The  case  of  Stewart  vs.  Carlin,  2  Louisiana  Reports^  73, 
does  not,  in  my  opinion,  recognize  the  doctrine  of  words 
actionable  in  themselves  or  not.  The  point  was  not  made 
or  argued.  The  counsel  for  the  defendant  in  that  case, 
denied  there  was  any  such  action  as  one  for  slander,  since  the 
repeal  of  the  ancient  laws,  and  the  argument  and  decision  of 
the  court  was  upon  that  question.  If  there  is  any  thing  else 
in  that  case,  it  is  a  dictum  upon  points  not  made. 

In  the  case  of  Trimble  vs.  Moore,  2  Idem.^  577,  the  princi- 
pal point  was,  whether  the  words  had  been  substantially 
proved.  The  other  point  I  remember  was  discussed  in  the 
course  of  the  argument,  but  not  decided.  The  doctrine  laid 
down  in  that  case,  as  far  as  it  goes,  is  correct,  and  supports  the 
charge  of  the  district  judge  in  the  present. 

This  court  in  the  case  of  Cauchoix  vs.  Dupuy  et  al.,  S 
Idem.9  206,  held,  that  damages  could  be  recovered  for  saying 
the  plaintiff  was  a  man  of  color.  These  words  charged  no 
indictable  offence  or  moral  turpitude.  The  effect  was,  to 
exclude  the  plaintiff  from  association  with  a  certain  portion 
of  the  community,  and  if  true,  to  deprive  him  of  the  rights 
and  privileges  of  a  white  man,  under  our  constitution  and 
laws. 

In  concurring  with  the  majority  of  the  court,  I  repeat  my 
conviction,  that  no  decision  heretofore  solemnly  made,  has 
been  impeached  or  overruled.  We  are  only  carrying  out  to 
their  legitimate  results,  the  doctrines  laid  down  in  the  cases 
of  Trimble  vs.  Moore  and  Cauchoix  vs,  Dupuy  et  al.,  and 


OP  THE  STATE  OP  LOUISIANA.  409 

extending  to  every  citizen,  the  protection  which  our  Code  Wmtxiv  Dm. 
affords  against  malicious  slanderers  and  public  defamers  of  Qciofer,  i84a 
reputation.  miixkr 

■o&muf. 

Martin  /.,  dissenting. 

This  is  an  action  of  slander,  and  the  words  charged  are, 
that  he  (plaintiff)  **was  a  rascal,  and  had  sworn  falsely,  and 
that  he  (defendant)  had  the  documents  to  show  forit.^  There 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defen- 
dant appealed. 

If  the  case  was  before  this  court  on  the  merits,  I  should 
have  no  objection  to  the  affirmance  of  the  judgment.  But 
the  attention  of  the  court  has  been  called  to  a  bill  of  excep- 
tions taken  to  the  refusal  of  the  judge  to  charge  the  jury  as 
he  was  requested  to  do  by  the  defendant's  counsel,  and  also, 
to  the  charge  which  he  gave.  I  am  of  opinion  that  the  first 
part  of  the  charge  given,  as  far  as  the  judge  ought  to  have 
gone,  is  substantially  that  which  was'called  for,  and  that  the 
alteration  he  made  in  the  form  is  correct. 

The  first  part  of  the  charge  is  in  the  following  words : 
**  If  you  consider  the  words  spoken,  in  a  popular  sense,  con- 
veyed the  idea  that  he  committed  a  legal  crime,  you  will  find 
for  the  plaintiff  such  indemnity  as,  in  your  sound  discretion, 
ought  to  be  given  according  to  the  injury  done  to  the  plain- 
tiff in  bis  feelings  or  calling." 

This  part  of  the  charge  appears  to  me  in  perfect  conformity 
with  the  principles  established  by  the  decisions  of  this  court.'  mum^.   in  m- 

In  the  case  of  Stewart  vs.  Carlin,  2  LamHana  Reports,  73,  {{Te^  a«' woS[; 
the  court  took  the  position  that  in  actions  of  slander  there  T***®t.  "*  ■?" 

*  tionable  in 

are  words  for  which  damages  will  be  given,  although  none  diemseiTes,  and 
were  proved  to  have  resulted  from  them  ;  id  est,  words  action-  gf^^lilhoagh 
able  in  themselves,  from  which  it  follows,  as  a  corollary,  "0"«»**pjj^^« 
that  there  are  others  for  which  no  damages  will  be  given,  ert  not  aetiona- 
UDless  some  are  proved  to  have  resulted  from  them ;  id  est,  l^^:;-ii^lu: 
words  not  actionable  in  themselves.     The  court  in  that  case  !IL"^jlli*"°* 

are  proTCd. 

said,  ^Mn  actions  of  slander  the  court  or  jury  must,  in  many 
52  VOL.  XVI. 
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WbbtkehDist.  c€t$e$^  allow  damages  when  no  special  damage  is  shown.'' 

October^  1840.  This  Strongly  implies  that  ihere  are  cases  in  which  damages 

MiLLBa*™*  ®*"®  ^^^  ^^  ^®  given  unless  they  are  specially  proved.     In  the 

*••  same  case,  we  held  that  words  charging   the  plainliflf  with 

■ttUTBIV.  ^        I  y.  1 

perjury,  were  of  the  first  class. 

In  the  case  of  Moore  vs.  Stokes,  6  MartiUy  .AT.  S.,  5S8, 
the  same  principle  was  recognized  ;  "  the  defendant  having 
charged  the  plaintiff  with  having  sworn  to  a  Ue^  in  open 
court,  in  a  suit  in  which  the  (hen  defendapt  was  piaiutiS" 

In  the  case  also  of  Stackpole  vs.  Hennen,  6  /iem,  JV*.  S.y 
481,  the  charge  was,  (hat  the  defendant  being  of  counsel  in 
a  suit  in  which  the  plaintiff  was  a  witness,  said  that  the  lat- 
ter had  perjured  himself,  and  had  come  into  court  with  the 
intention  of  doing  so.  The  plaintiff  had  a  judgment  which 
was  reversed  on  appeal,  and  judgment  of  nonsuit  entered,  on 
the  ground  that  counsel  are  not  responsible  for  statements 
made  by  them  if  they  are  pertinent  to  the  cause,  and  the 
counsel  is  instructed  by  his  client  to  make  them. 

In  several  other  cases  this  court  has  held  that  a  charge  of 
perjury  supports  an  action  of  slander. 

In  the  case  of  Trimble  vs.  Moore,  2  Latdsiana  Reports, 
577,  the  defendant  having  charged  the  plaintiff  *'wiih 
having  stolen  three  hundred  dollars  in  money  and  notes,  and 
having  run  away  ; "  and  the  proof  being  that  he  ^*  had  taken 
from  defendant's  store  to  the  amount  of  two  or  three  hun- 
dred dollars  in  money  and  notes,  and  had  run  away  with 
them,''  the  codrt  held  that  the  charge  was  supported  and 
entitled  the  plaintiff  to  his  action. 

Swearing  falsely  in  one  of  those  voluntary  affidavits,  which 
religion  forbids,  and  the  law  discourages  and  disregards,  was 
considered  by  this  court  in  the  case  of  Wamack  vs>  Ketnp, 
6  JkfaWtn,  JV.  S.y  477,  as  an  offence,  the  charge  of  which 
did  not  support  an  action  of  slander,  unless  damages  were 
proved.  The  accusation  there  was,  "that  the  defendant 
charged  the  plaintiff  in  an  affidavit  with  the  crime  of  perjury, 
and  at  different  times  and  places  told,  in  the  hearing  of  many 
persons^  that  the  plaintiff  had  been  guilty  of  perjury  ;"  there 
was  a  verdict  and  judgment  for  the  plaintiff,  and  on  appeal 
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this  court  reversed   ihe    judgment  and  gave  one  for   the  WnTRmnDm. 
defendant.  ^'"^^  ^^' 

In  this  case  the  petition  contained  two  distinct  counts:  millbk 
One  of  them  on  a  imtten  charge  of  perjury  in  an  affidavit, 
and  the  olher  oral^  charging  the  same  crime  in  the  hearing 
of  several  persons.  This  court  was  of  opinion  that  the  first 
charge  having  been  made  in  a  legal  proceeding,  with  a  view 
of  bringing  the  plaintiff  to  justice,  was  not  actionable.  As 
to  the  orcd  charge  the  evidence  disclosed  that  the  swearing 
was  not  ID  a  legal  proceeding,  but  in  a  voluntary  affidavit. 
The  case  was  this :  The  plaintiff  for  some  unknown  cause 
made  oath  before  a  magistrate,  "  that  he  had  never  invaded 
the  marital  rights  of  the  defendant."  This  court  expressed 
the  opinion  that  the  plaintiff  having  taken  the  oath  in  a  vol- 
untary affidavit,  neither  taken  or  intended  to  be  used  in  a 
legal  proceeding,  the  judgment  against  him  must  be  set 
aside. 

These  cases  fully  support  the  part  of  the  judge's  charge 
under  consideration.  He  added  *'that  he  was  not  prepared 
to  say  that  mere  words  of  heat,  such  as  that  another  is  a 
rascal,  ought  to  occasion  damages,"  '^unless  he  shows  he  was 
injured  by  being  deprived  of  his  employment."  The  defend* 
ani's  counsel  has  complained  of  this  portion  of  the  charge. 
He  has  urged  that  the  words  are  not  actionable  at  all ;  even, 
with  proof  of  special  damage.  That  they  are  words  of  heat 
and  passion;  the  privilege  of  tke  vulgar;  having  no  deter 
roinate  meaning,  calculated  only  to  manifest  the  ill  humor  of 
him  who  utters  them,  without  fixing  any  positive  stigma  on 
the  person  to  whom  they  are  applied.  The  counsel  has 
adduced,  to  maintain  his  position,  numerous  authorities  from 
the  decisions  of  the  courts  of  the  other  states  of  the  Union, 
and  of  England.  As  special  damages  are  not  alleged  in  the 
petition,  the  defendant  cannot  be  injured  by  the  opinion 
expressed  in  the  charge  of  the  judge  aquoy  because  it  is 
favorable  to  him.  I,  therefore,  think  that  this  court  is  not 
called  on,  in  the  decision  of  this  case,  to  say  whether,  in  our 
jurisprudence,  there  are  words  not  actionable  even  when 
damages  are  shown. 
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VTamu  Drrr.      The  second  part  of  the  judge's  charge  ought  not,  in  my 

^^ctober,  1840.  opinion,  to  receive  the  sanction  of  this  court.     It  is  as  follows : 

xtLLKu       **  ^f  ^^^  language  used,  charged  the  plaintiff  with  moral  Vwr-^ 

^*  fiiude^  falsely  and  maliciously,  in  such  a  way  as  in  their 

opinion  to  vnjwe  his  character  and  standing  in  society,  they 

may  find  for  the  plaintiff,  wUhmU  ihomng  special  dMnagesP 

This  part  of  the  charge  appears  to  me  absolutely  useless, 
and  inconsistent  with  what  the  judge  had  said  before.  He 
had  expressed  his  opinion  upon  all  the  charges  in  the  peti- 
tion ;  (AcU  of  forswearing,  and  that  of  calling  the  plaintiff  a 
rascal.  There  was  nothing  before  the  court  to  which  this 
last  part  of  the  charge  is  applicable. 

He  had  said  that  a  charge  of  false  swearing  was  not 
actionable  without  damage  being  shown,  unless  the  false 
swearing  constituted  a  kgal  crime ;  id  esty  perjury,  or  a  false 
.  oath  taken  in  a  judicial  proceeding,  knowingly,  in  a  matter 
material  to  the  issue.  This  was  negativing  the  idea  that 
the  moral  offence  of  false  swearing,  in  a  voluntary  affidavit, 
not  taken  or  intended  to  be  used  in  a  legal  proceeding,  was 
one,  the  malicious  charge  of  which  was  actionable.  Such  a 
moral  offence  certainly  constituted  moral  turpitude. 

The  charge  appears  to  be  too  vague  and  loose  ;  the  words 
moral  turpitude,  too  genial :  Pothier  says,  *^  that  giving 
of  alms  is  a  real  obligation,  and  the  neglect  of  it  is  a  high 
offence.''  Further,  **  that  he  who  has  received  a  signal  benefit 
is  obliged  to  render  his  benefactor  all  his  services,  in  his 
power,  when  occasion  offers  for  his  doing  so,  and  it  is  sinful 
and  dishonorable  to  neglect  it."     (Obligations  ^o.  1.) 

Thus,  moral  turpitude  is  the  breach  of  the  duties  of  chari- 
ly and  gratitude,  and  our  learned  brother  of  the  District 
Court  certainly  did  not  mean  to  say,  as  his  charge  implies, 
that  words  charging  a  man  with  want  of  gratitude  were 
actionable,  without  any  damage  being  shown. 

The  article  of  the  Decalogue  says,  '^  swear  not  at  all."  It 
has  been  generally  and  almost  universally  believed  that  the 
prohibition  does  not  extend  to  oaths  required  or  authorized 
by  law ;  the  taking  any  other  is  a  disregard  of  God^s 
command,  even,  when  the  matter  sworn  to  is  true,  and  an 
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act  of  moral  turpitude.  Yet  this  court,  those  of  all  the  WEnrasDtfr. 
other  states  in  the  Union,  and  those  in  England,  hold,  that  a  October^  1840. 
charge  of  having  taken  a  false  oath,  in  a  case  in  which  the  Mmam  '"^ 
law  neither  requires  or  authorizes  an  oalh  to  be  taken,  is  ««• 

not  such  an  act  of  turpitude  that  the  charge  of  it  is  action*^ 
able  in  itself. 

It  is  meet  that  while  we  administer  justice  to  the  parties 
who  litigate  their  rights  in  this  court,  the  rest  of  the  commu- 
nity may,  as  much  as  possible  find  in  our  judgments  a  fixed 
and  certain  rule  on  which  they  may  rest  assured  that,  in 
future,  similar  cases  will  be  decided. 

My  humble  efibrts  have  been  united  with  those  of  my 
former  colleagues,  and  we  have  concurred  with  great  unani- 
mity in  a  number  of  decisions  which  form  an  almost  com- 
plete system  of  jurisprudence  in  regard  to  the  action  of  slan- 
der. In  most  of  these  cases  I  had  the  honor  of  being  the 
organ  of  the  court.  I  am  not  dissatisfied  with  the  decisions 
given  in  any  of  them,  and  I  regret  that  a  portion  of  the 
charge  of  the  judge  a  quoy  in  the  present  case,  is  about  to 
overthrow  the  established  system,  and  leave  the  people  of 
the  state  without  any  rule  or  guide  in  the  action  of  slander  y  .p,^  .  . 
and  the  opinion  of  the  jury,  unaided  and  uncontrolled  by  the  ihouid  be  re« 
courts,  is  to  be  the  sole  criterion  ^nd  standard  of  their  rights.  ^^  remaDded] 

I  conclude,  that  we  ought  to  reverse  the  judgment  of  the  J^»J^^  ^a5^*not 
court,  set  the  verdict  aside,  and  direct  the  case  to  be  remand-  to  instract  the 
ed,  with  directions  to  the  judge  a  9110,  to  abstain  from  instruct-  in7'the*piaiD*il' 
ing  the  jury  "that  if  the  words  charged  the  plaintiff  falsely  [?fi^jjiy"^^5; 
and  maliciously  with  moral  turpitude,  so  as  to  injure  his  moral turpitode, 
character  and  standing  in  society,  they  might  find  for  the  Mschancteraod 
plaintiff,  without  showing  any  special  damages;''  and  that  J\5?'J|;*ey  aSTw 
the  plaintiff  and  appellee  pay  the  costs  of  this  appeal.  finddamagesfor 

special    damage 

But  the  majority  of  the  court  being  of  a  different  opinion,  being  proved. 
it  is,  nevertheless,  ordered  and  decreed,  that  the  former  judg- 
ment of  this  court,  remain  undisturbed. 
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PEARCE  ET  AL.  VS.  FRANTUM. 

APPKAL  VftOM  THX  COURT  OF  THE  SIXTH  JUDICIAL  DIBTAICT,  FOR  THB  PARISH 
OF  RAPIDB8,   THB     JUDGB    OF   THB   BBTBBTH   P&BSIDING. 

In  an  action  to  recover  the  rents  and  profits  in  a  separate  suit  after  eyiction, 
and  the  defendant  pleads  in  compensation  and  reconvention,  of  the  plain- 
lifis'  demand,  the  enhanced  value  of  the  land  of  which  he  was  evicted,  he 
cannot  afterwards  avail  himself  of  the  plea  of  re*  judicata. 

Under  the  Civil  Code  of  1808,  the  party  evicted,  who  was  even  in  good  faitk, 
was  hound  to  restore  the  fruits  which  he  reaped,  after  the  demand  or  u»> 
slitution  of  suit. 

Where  a  party  has  heen  in  peaceable  possesnon  of  land  without  title,  in  tfa« 
hope  of  getting  a  pre-emption  right,  he  will  not  be  liable  to  account 
for  the  rents  and  profits  previously  to  the  inception  of  the  suit  evict]B|r 
him. 

The  right  of  a  party  evicted  to  be  paid  the  ralue  of  his  improvements,  rests 
on  the  broad  principles  of  equity,  that  no  man  ought  to  enrich  himself  at 
the  expense  of  another. 

In  regard  to  the  right  of  being  reimbursed  for  useful  improvements  and  ez- 
penses  put  on  land,  by  which  the  property  has  been  made  more  valuable 
to  the  owner,  the  code  or  law  makes  little  or  no  distinction  between  a 
possessor  in  good  or  bad  faith.  But  the  sum  to  be  repaid,  can  in  no  case 
exceed  the  increased  value  of  the  property. 

This  is  an  action  to  recover,  from  the  defendiiniy  damages 
for  the  fruits,  rents  and  prpfits  of  400  arpents  of  land,  which 
it  is  alleged  he  occupied,  used  and  possessed,  without  title, 
from  <he  year  1818,  until  (he  year  1833,  when  he  was  finally 
evicted  from  the  land,  by  a  decision  of  the  Supreme  Court. 
See  case  of  Brown  vs.  Frantum,  6  Louisiana  Reports^  39. 

The  plaintiffs  allege,  that  the  defendant  took  illegal  pos- 
session of  said  tract  of  land  without  shdiiow  of  title,  and 
constantly  kept  the  possession  until  evicted;  that  in  1821,  the 
husband  of  one  of  the  present  plaintiflTs  (Brown,)  instituted 
suit  for  the  recovery  of  the  land,  but  that  no  damages  were 
claimed,  or  if  claimed,  it  was  expressly  understood  and  agreed 
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that  tliey  ehould  be  waived,  and  reserved  for  a  future  action  Wmtiiw  Diit. 
after  the  question  of  title  should  be  settled.  October,  1840- 

They  allege  that  (he  defendant,  notwithstanding  he  had 
no  title  and  was  fully  notified,  and  had  full  knowledge  of 
their  claim  and  title,  unjustly  withheld  the  land,  and  kept 
them  out  of  possession,  to  their  damage  fifteen  thousand  dol- 
lars. That  he  has  had  the  use  of  the  land  from  1818  to  1833, 
and  made  large  crops  thereon,  worth  fifteen  thousand  dollars, 
and  which  they  claim  as  the  just  value  for  the  use  of  the 
land,  and  for  whick  they  pray  judgment. 

The  defendant  pleaded  a  general  denial,  and  admitted  his 
eviction  from  the  land  in  question,  but  averred  that  he  was 
formerly  in  possession,  and  possessed  in  good  faith,  and  with 
a  conscientious  belief  that  it  was  honestly  his  property,  and 
that  this  was  his  firm  belief  up  to  the  hour  of  eviction.  That 
he  cleared  on  the  land  which  was  recovered  from  him,  one 
hundred  and  fifty  acrts  of  a  heavy  forest,  thereby  rendering 
the  same  very  valuable;  and  spent  the  most  vigorous  years 
of  his  life  in  making  improvements,  which  are  worth  thirty 
dollars  per  acre  for  the  cleared  land,  and  erected  a  gin  and 
dwelling  house  thereon,  worth  one  thousand  dollars;  for  all 
of  which  the  plaintiffs  are  bound  to  pay  and  allow  him  for. 
He  sets  up  a  demand  for  the  value  of  his  improvements  in 
reconvention,  amounting  to  five  thousand  five  hundred  dol- 
lars, for  which  he  prays  judgment,  and  that  the  plaintiffs' 
demand  be  rejected. 

He  also  pleaded  res  jadicala  that  all  the  matters  now  in 
contest  were  decided  and  finally  passed  upon  in  the  suit  evict- 
ing him  from  the  land. 

Upon  these  pleadings  and  issues,  the  cause  was  tried. 

The  witnessess  stated  there  were  about  one  hundred  and 
fifty  acres  of  land  cleared,  and  a  very  ordinary  dwelling 
house,  gin  house,  and  some  few  negro  cabins,  worth  about  five 
hundred  dollars. 

The  evidence  showed  that  the  father  of  the  defendant  set- 
tled on  the  land  in  question,  in  1811  or  1812,  when  it  was 
uncultivated.  In  1821,  the  father  having  died,  the  whole  of 
the  improvements  he  had  made,  and  on  which  he  resided. 
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WifTiEH  DisT.  were  sold  at  probate  sale  without  warranty,  and  adjudicated 
October,  1840.  to  William  Frautum,  the  son  and  present  defendant,  for  two 
nAKCBSTAK.    ^uudrod  and  thirty-one  dollars.     In   1829,  the  defendant 

'^ made  a  purchase  from  Baldwin,  which  was  to  include  the 

locus  in  quo.  The  land  when  Frantum,  the  father,  settled  on 
it,  was  supposed  to  belong  to  the  United  States,  and  the 
Frantums  believed  they  had  a  right  of  pre-emption  to  it.  It 
turned  out,  however,  to  be  part  of  an  Indian  claim,  purchased 
up  by  Wells,  Fulton  and  Miller.  Wells  sold  to  Brown 
in  1818. 

Talbert,  a  witness  for  plaintiff,  states  he  was  present  when 
Brown  demanded  the  land  from  Frantum,  and  the  latter  re- 
plied, if  Brown  would  let  him  have  the  use  of  the  land  for 
two  years,  he  would  give  it  up,  which  Brown  refused.  That 
Frantum  admitted  he  had  no  legal  title  to  the  land,  but  said 
at  the  time,  if  the  Indian  claim  failed,  he  would  be  entitled 
to  a  pre-emption  right,  &c. 

Upon  all  the  evidence,  the  district  judge  gave  judgment, 
charging  the  defendant  with  the  use  of  one  hundred  acres  of 
land  for  twelve  years,  $4200  00 

And  for  the  balance  of  the  land  262  50 


$4462  50 
From  which  deduct  the  value  of  the  buildings,  500  00 


And  it  leaves  a  nett  sum  of  $3962  50 

for  which  judgment  was  rendered  in  favor  of  the  plaintiffs. 
The  defendant  appealed. 

FFtnn,  for  the  plaintiff,  contended  that  the  defendant  and 
his  father  before  him,  were  possessors  without  the  shadow  of 
title,  in  bad  faiths  and  owes  rents  and  fruits,  from  the  begin- 
ning of  his  possession,  until  his  eviction  and  dispossession 
7  Martin,  Jf.  S.,  110. 

2.  The  law  distinctly  recognizes  two  sorts  of  poesessorsy 
first,  those  who  possess  honestly,  and  as  master  of  the  thing; 
and  second,  those  who  possess  knavishly,  (de  mauvaise  foiy) 
without  any  title,  or  with  a  knowledge  that  their  title  is 


OF  THE  STATE  OF  LOUISIANA.  417 

vicious.     Ciml  Code^  p.  478,  article  21.     In  the  firsl  place,  no  Wiarxmr  Dist. 
possessor  can  be  truly  master  "whose  possession  is  not  accom-    October,  i84o. 
panied  by  title.**    We  do  no(  contend  that  this  must  be  good   mabcb  it  al. 
against  all  the  world,  but  must  necessarily  be  a  title  good  upon  ^'■ 

its  face,  and  not  a  mere  naked  possession,  unaccompanied  by 
liny  manner  of  title. 

3.  The  evidence  in  the  present  case,  shows  that  the  defend- 
ant bad  no  title,  and  that  he  knew  he  had  no  title,  but  on 
the  contrary,  that  he  had  a  knowledge  of  the  plaintiffs'  title, 
and  which  should  have  put  a  prudent  man  upon  an  invest!* 
gation  of  the  true  character  of  his  situation,  which  must  have 
resulted  in  the  knowledge  of  the  confirmation  of  the  Indian 
title  by  congress  in  1816,  and  of  the  plaintiffs'  ancestor, 
(Brown's)  purchase  in  1818.  From  this  latter  period,  the 
defendant  owes  rents  and  profits,  and  being  a  possessor  in  bad 
faith,  without  title,  he  is  not  entitled  to  any  compensation  for 
his  improvements. 

Elgee,  for  the  defendant,  adverted  to  the  suit  of  Brown 
against  Frantum,  the  present  defendant,  in  which  he  was 
evicted  of  the  land  from  which  this  case  arises,  after  a  hard 
contest,  decided  ultimately  by  this  court  in  1833.  It  is  evi- 
dent, from  this  suit,  that  Frantum  possessed  (he  laud  under  a 
very  strong  title,  and  one  which  he  might  well  consider  as 
good  and  valid.  This  made  him  a  possessor  in  good  faith, 
and  entitled  him  to  the  fruits  and  revenues  until  the  eviction, 
and  to  be  paid  for  his  improvements. 

Downetf  on  the  same  side,  contended  that  the  judgment 
should  be  reversed,  and  the  case  remanded  for  a  new  trial, 
because  the  record  did  not  show  at  what  time  the  plaintiffs' 
demand  for  the  fruits  and  revenues  of  the  land  commenced; 
for  it  is  not  enough  to  show  that  the  defendant  is  liable  to 
pay.  It  must  be  shown  that  the  plaintiffs'  right  to  claim  the 
rents  and  profits  began  at  a  particular  time. 

2.  It  is  shown  from  the  evidence,  the  title  under  which  he 
held  and  possessed,  that  the  defendant  was  a  possessor  in 
good  faith.  This  being  the  cfise,  he  owes  no  fruits  or  r«ve- 
53  VOL.  XVI. 
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WirriEifDiiT.  nues,  until  the  judgment  of  eviction.     Cimt  Coie^  artide  7» 

Q^*^^'  ^^'   p.  102;  1  Martin,  JV.  S.,  297;  2  Idem.,  559;  5  Idem.,  5S;  7 

vxARCE  n  AL    Idem.,  376, 653;  8  /dem.,  (81, 609;  Lotdsiana  Code,  695,  3416. 

niMTxju.         ^'  "^^^  defendant  is  at  all  events  entitled  to  be  paid  for  all 

the  permanent  improvements  put  on  the  land.  9  Martin,  349. 

5  Martin  JV*.  S.,  620;  2  Louisiana  Reports,  174;  3  /cfem.,  543; 
Louisiana  Code,  500;  Otvt2  Code,  102,  oWicZe  7. 

4.  The  testimony  of  Talbert,  is  not  suflScient  to  show  bad 
faith.  One  witness  cannot  establish  a  claim,  or  prove  an 
obligation  over  five  hundred  dollars,  Louisiana  Code,  2857. 
Proof  of  the  declarations  or  admissions  of  defendant  is  the 
weakest  kind  of  evidence,  and  if  they  were  made  in  error,  or 
induced  by  fraud,  or  for  the  purpose  of  buying  his  peace,  they 
can  have  no  effect.  1  Louisiana  Reports,  286;  9  Idem.,  139; 
Louisiana  Code,  1887,  1890,  iai8-19;  Code  JV\ipofeon,  632; 
2  Starlde,  38,  and  notes. 

5.  This  testimony  fixes  no  time,  either  by  itself  or  reference 
to  other  parts  of  the  evidence,  when  this  possession  or  bad 
faith  commenced.  Even  if  it'proves  bad  faith,  when  did  that 
commence?  It  has  no  reference  to  any  particular  period  and 
is  wholly  indefinite. 

6.  He  further  insisted,  that  the  plea  of  res  judicata  was 
well  taken,  and  ought  to  be  sustained.  Code  of  Practice,  902, 
345;  1  Louisiana  Reports,  315;  6  Idem.^  457;  7  MarHn,  JV*.  &, 
430;  8  Idem,,  282. 

Bullard  J.,  delivered  the  opinion  of  the  court. 

This  case  grows  out  of  that  of  Brown  vs.  Frantum,  decided 
by  this  court  in  October,  1833,  between  the  same  parties  (see 

6  Louisiana  Reports,  39.)  Ii  is  substantially  a  suit  to  recover 
the  rents  and  profits,  or  fruits  of  the  tract  of  land,  then  in  con- 
troversy, from  the  inception  of  that  suit;  the  plaintiff  alleges 
that  it  was  expressly  agreed,  that  the  question  was  reserved 
for  future  adjustment,  and  not  litigated  in  that  case. 

The  attention  of  this  court  is  first  drawn  to  a  plea  of  ret 
judicata,  filed  for  the  first  time  on  the  appeal.  Admitting 
that  the  exception  does  not  come  too  late,  yet,  it  appears  to  as, 
it  ought  not  to  avail  the  appellant.  Not  only  did  he  in  eflR&cl 
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waive  it  below  by  permitting  evidence  to  be  given  that  the  Wxmss.OisT. 
question  was  by  agreement  of  parties  expressly  reserved,  but    Oc^l^er,  is4o. 
in  his  answer  in  this  case,  he  seeks  to  recover  in   reconven-   „.,^,  ,^  T^ 

'  FEARGB  ST  Al. 

iion,  or  in  compensation  of  the  rents  and  profits  demanded  of         «*• 
him,  the  enhanced  value  of  the  land  of  which  he  was  evicted, 
arising  from  the  improvements  made  by  him.    He  is  thereby,  recover  the  rents 
in  our  opinion,  precluded  by  his  own  acts  and  allegations,  tepenue  »ihu^ 
from  availing  himself  of  the  exception.  *" *^'d'if °d* "** 

The  District  Court  gave  judgment  for  the  plaintiflT,  for  the  pleads  ia  eom- 
rents  and  profits  from  the  date  of  the  demand  in  the  first  case,  ^^^rentionf  of 
deducting  five  hundred  dollars  for  the  value  of  a  gin  and  thei»j«in»iff»'de- 

®  °  inand,    toe   en- 

dwelling  house  left  on  the  premises;  and  the  defendant  ap-  hanced  raiueof 

j^  the  land  of  which 

peaieCi.  he  was  evicted. 

We  have  listened  to  much  argument  (and  the  case  has  i*,tJ"aSii  "hj^ 
indeed  been  ably  argued,)  upon  the  question,  how  far  the  self  of  the  piem 
good  faith  of  the  defendant,  exempts  him  from  the  obligation  °  Umierthe^ciT- 
to  pay  for  the  fruits  of  the  thing  pending  the  action.  We  Ih^^^V/eT^c^tl 
cannot  consider  the  question  nn  open  one.  The  old  Code^  in  e<i>  ^}*o  was 
force  at  the  time  the  first  suit  was  instituted,  has  established  faith,  was  bound 
a  positive  rule  on  this  subject,  which  was  recognized  by  this  fH,itrwh^h*he 
court,  in  the  case  of  Daquin  et  al.  vs.  Catron  H  a/.,  8  Mariin^  reaped,  after  the 

-m^m    ^     ^^^       ".^  .  ^\%^  Ars^     I  •         1        I       dcDiand  Or  iDSti- 

Jr.  o.,  620.     By  arttcle  30,  page  480,  the  party  evicted,  who  tution  of  suil 
was  even  in  good  faith,  is  bound  to  restore  the  fruits  which 
he  reaped  after  the  demand. 

But  the  plaintifis  seek  to  recover  the  rents  and  profits  from 
the  year  1818,  three  years  before  the  judicial  demand,  and 
as  relates  to  their  right  to  recover  for  that  period  of  time,  and 
the  right  of  the  defendant  to  be  paid  for  his  improvements 
other  than  buildings  left  upon  the  premises,  the  good  or  bad 
faith  of  the  defendant  may  well  be  considered.  Two  ques- 
tions therefore  remain  for  our  consideration.  Ist.  Whether 
the  defendant  be  liable  for  the  rents  and  profits  before  the  in- 
ception of  the  first  suit,  and  2d,  whether  he  be  entitled  to  the 
value  of  the  improvements,  and  to  what  extent  1 

I.  It  appears  by  the  evidence  that  the  plain tiflfs  never  had 
been  in  possession  of  the  tract  of  land;  on  the  contrary,  the 
father  of  the  present  defendant  settled  on  it  as  early  as  181 1, 
and  made  a  considerable  clearing.     It  is  not  shown  precisely 
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WsmftvDitT.  at  what  time  he  died,  but  in  1821,  before  the  institution  of 
October,  1840.    ^\^^  g^gj  gyjj^  ^(jg  improvement  of  the  elder  Frantum  was  aoM 

nEABCK  KT  1&.   ^^  probate  sale,  and  the  defendant  became  the  purchaser,  hni 
nm  continued  to  reside  on  if,  to  extend  the  clearing  and  improve- 

ments, and  so  remained  until  1833,  after  the  final  decision  ia 
the  Supreme  Court.  In  the  year  1818,  the  father  applied  to 
the  land  office  to  obtain  a  preference  in  becoming  the  pur- 
chaser under  the  pre-emption  law  of  1814.  At  the  time  of 
the  eviction,  there  were  about  one  hundred  and  fifty  acres  of 
the  land  cleared,  and  an  ordinary  gin,  dwelling  house,  and 
cabins  upon  it. 

We  are  by  no  means  prepared  to  admit  that  a  settler  upoo 
unoccupied  land,  who  redeems  it  from  a  state  of  nature  by 
his  industry,  in  the  hope  that,  under  the  liberal  legislation  of 
congress,  he  may  afterwards  be  entitled  to  a  right  of  pre- 
emption, is  to  be  regarded  as  a  knavish  possessor,  by  one' 
whose  title  was  uncertain  at  the  time  of  the  settlement,  and 
that  he  is  to  account  for  the  produce  of  the  soil,  to  a  person 
who,  afterwards,  on  the  completion  of  his  title,  prosecutes  his 
claim  against  the  possessor.     The  ultimate  fate  of  the  Indian 
title,  was  then  a  matter  of  doubt  and  uncertainty.     Theset^ 
tier  was  not  disturbed  by  the  claimants  under  the  purchase. 
If  that  claim  had  been  ultimately  rejected  by  congress,  the 
settlers  would  have  been  unquestionably  entitled  to  the  right 
of  pre-empiion.  The  possession  alone  (saysthe  Code  of  1808,) 
after  one  year,  even  in  the  person  of  an  usurper,  if  it  has  been 
peaceable  and  uninterrupted,  suffices  to  make  him  to  be  con- 
sidered as  a  just  possessor,  and  even  as  master,  until  the  true 
owner  makes  out  his  right.     Old  Code^  487. 
har^b'Ssn^*^      But  it  has  been  urged  that  the  testimony  of  Mr.  Talbert 
i)eaceabie    pos-  proves  conclusively  that  the  defendant  was  in  bad  faith, 
without  title,  in  bccause  he  knew  he  had  no  title.     The  witness  states  that 
tilTg^a^nre-emp-  ^^  ^^^^  present  whcn  Brown  demanded  the  land  of  Frantum, 
tion   right,   he  but  it  docs  not  appear  how  long  before  the  suit  was  brouffhu 

will  not  be  liable  ^^        ^        ,  .        .  -r^  ni       ..      i  i 

to  account  for  He  otferea  to  give  it  up  it  Brown  would  let  him  have  the  use 
profit8*prcvioiii-  of  it  for  two  years.  Frantum  admitted  he  had  no  legal  title 
i^to  the  incep.  tQ  (he  land,  but  if  the  Indian  claim  failed,  he  wouldireta 

uon  of  the  suit  ,    '  .  '  \ 

evicting  him.      pre-cmption.     It  is  probable  this  demand  was  made'  shortly 
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before  ihe  suit  was  brought,  for  Brown  acquired  the  land  by  WEOTBivDivr. 
purchase  in  1818»  and  after  refusing  to  permit  Franturo  to  Oeiober,  1840. 
remain  two  years  on  the  land,  as  a  compensation  for  his  im-   ,rabck  w  as. 
proveraents,  it  is  not  probable  he  would  allow  him  to  remain  ^ 

long  without  seeking  to  enforce  his  rights.  But  we  do  not 
think  such  evidence  sufficient  to  entitle  the  plaintiffs  to 
recover  the  fruits  previously  to  the  inception  of  the  suit. 

2.  The  right  of  the  defendant  to  be  paid  for  the  improvements,     The  ri^tof  • 
by  which  the  value  of  the  premises  was  enhanced,  depends  CTj^id \'he  val- 
upon  other  provisions  of  the  law.     It  rests  on  the  broad  prin-  pro^mentM^Si 
ciple  of  equity,  that  no  man  ought  to  enrich  himself  at  the  on    the    brond 
expense  of  another.     If,  instead  of  recovering  four  hundred  eqaity^  ^t  no 
arpeotsof  waste  land,  covered  with  heavy  timber,  the  plain-  SJJ|*h!midf*iit 
tifla  succeed  in  establishing  their  title  to  that  quantity,  of  tbe  ezpenie  of 
which  one  hundred  and  fifty  is  ready  for  the  plough,  together 
with  the  convenience  of  a  dwelling  and  a  gin,  the  result  of 
the  industry  of  his  adversary,  he  cannot  justly  resist  thelatter's 
claim  for  renumeration.     If  the  party  evicted  be  entitled  to 
be  paid  for  edifices  erected  on  the  premises,  of  which  the  suc- 
cessful party  takes  possession,  no  plausible  reason  can  be  per- 
ceived why  he  should  lose  the  lasting  conquest  his  industry 
has  nchieved  over  the  forest.     If,  in  the  administariion  of 
justice,  doubts  have  sometimes  arisen,  as  to  the  application  of 
this  great  principle  to  cases  like  the  present,  those  doubts  may 
have  arisen  in  part  from  the  peculiar  expressions  of  our  Code. 
The  compilers  of  that  digest  copied  the  language  of  the  Code 
Napoleon,  which  in  many  cases,  was  wholly  inapplicable  to 
the  circumstances  of  a  new  country.     In  treating  upon  this 
subject,  the  Code  of  1808  says,  *^\f  ihe  plantations^  edifices  or 
works  may  have  been  done  by  a  third  person  evicted,  but  not 
sentenced  to  make  restitution  of  the  fruits,  because  said  per- 
son possessed  6ona  fide,  the  owner  shall  not  have  a  right  to 
demand  the  suppression  of  said  works,  plantations  or  edifices, 
but  he  shall  have  his  choice,  either  to  reimburse  the  value  of 
the  materials  and  the  price  of  workmanship,  or  to  reimburse 
a  sum  equal  to  the  enhanced  value  of  the  soil.     Page  104, 
tarUck  12.     The  wood  plantaiumj  which  means  in  France, 
nothing  more  than  planting  out  trees,  must  be  taken  here  to 
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WBrrBBx  Ditr.  imply  any  permanent  improvement  of  the  soil,  and  especially 
Oeiober,  1840.  the  cutting  down  of  trees,  and  fitting  the  land  for  fbe  pur- 
»SABCB  n  AL.   poses  of  agriculture. 

In  respect  to  the  right  to  he  reimbursed  for  useful  expenses, 

by  which  the  properly  has  been  made  more  valuable  to  the 

owner,  the  Code  makes  little  or  no  distinction  between  the 

possessor  in  good  or  in  bad  faith.     It  would  seem  (hat  the 

In  regard  to  gum  (o  be  reimbursed,  can  in  no  case  exceed  the  increased 

ing  reimbttned  valuc  of  the  property.    *^Cetle  obligaliotiy  says  Polhier,  nenatt 

p^remluu  Ind  9^  *  ^«"«  ^^S^^  d'equUe,  qui  ne  permet  pas  que  quelqu'un  s'm 

expeoKs  put  oo  richisse  aux  d^em  d^autrui;  swvarU  cette  rigUy  U  propriilaire  ne 

the  property  hat  doU  pos  profiler  aux  dipends  de  cepossesseur  de  Pimpense,  que  ce 

T^MUe  to™?he  possesseuT  a  faitey  mais  il  iCen  profile  qu^cmtamt  que  la  choee  $e 

©^"t'^w^makca  ^^^^^^  augmentie  de  valeurpar  telle  impense;  U  ne  doUy  done  ttre 

litde  or  no  dia-  obUge  h  U  rembouTser  quejuequ^h  cetle  concurrence^  quand  mime 

a  poneaaor  in  U  possesseuT  ouroit  dibours^  d^avaniage.**    Poihier  domaine  de 

Euh.   Sa  ule  JP'"^-  •'^^-  ^^^'^  ^  Marlin,  JV.  S.  609;  2  Louisiana  Reports,  174; 

aam  to  be  repaid,  8  Idem.,  643. 

exeeed  the  in-      The  defendant  became  purchaser  at  probate  sale,  of  the 
SbTpropIn'^?  ^^  iroprovement  made  by  bis  father,  and  was  thereby  subrogated 

to  all  ihe  rights  which  his  previous  occupancy,  cultivation 
and  improvements  conferred.  If  the  land  had  turned  out  to 
be  public,  he  would  have  been  enliiled  to  the  right  of  pre- 
emption, and  is  entitled,  in  our  opinion,  to  the  value  of  the 
improvement,  or  the  cost  of  the  clearing,  so  far  as  it  has  en- 
riched the  plaintiffs  by  enhancing  the  value  of  the  land.  A 
part  of  the  improvements  was  made  by  himself  after  his 
purchase. 

Assumingthe  amount  of  rents  and  profits,  as  settled  by  the 
District  Court,  to  be  four  thousand  four  hundred  and  sixty- 
two  dollars  and  fifty  cents,  and  allowing  in  compensation  the 
clearing  of  one  hundred  and  fifty-five  acres,  at  twenty-five 
dollars,  the  least  estimate  according  to  the  maxim  m  dubUsid 
quod  minimum  est  seqwmur;  VLUil  five  hundred  dollars  for  the 
gin  and  dwelling,  as  estimated  by  the  District  Court,  there 
results  a  balance  in  favor  of  the  plainlifTs,  of  eighty-seven 
dollars  and  fifty  cents. 
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It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  WuTsmaDiir. 
the  District  Court  be  avoided  and  reversed;  and  il  is  further  Oe/o^r,  1840. 
adjudged  and  decreed,  that  the  plaintiffs  recover  of  the  nAncmn^ 
defendant  eighty -seven  dollars  and  fifty  cents,  with  costs  in 
the  District  Court,  those  of  the  appeal  to  be  paid  by  the 
plaintiffs  and  appellees. 


PEARCE    ET   AL  VS.   FRANTUM. 
ON   A   ASRBAEINO.. 

The  poiwssion  of  more  thftn  a  year  sufficea  to  gWe  the  poBseaeor  a  right  to 
be  maintained  in  his  pomeseion,  until  a  better  right  is  shown,  and  that  he 
makes  the  fruits  his  own  before  judicial  demand. 

The  Spanish  law  provided  that  whether  the  party  evicted  possessed  in  good 
or  bad  faith,  he  was  not  bound  to  deliver  up  the  premises,  to  the  owner, 
until  he  shall  have  been  paid  for  the  expenses  incurred  on  account  of 
them. 

80,  the  possessor  in  bad  faith  may  claim  in  offset  of  rents  or  fruits,  which 
he  is  condemned  to  pay,  the  enhanced  value  which  his  improvements 
added  to  the  property. 

The  son  may  become  the  owner  of  his  father*s  improvements  on  land  from 
which  he  is  evicted,  after  his  purchase,  and  is  considered  in  the  same  light, 
in  respect  to  his  right  to  be  paid  for  valuable  improvements,  as  his  father, 
and  previous  possessor.  This  right  to  be  paid  for  usefVil  improvements  is  s 
real  right,  and  the  party  evicted  may  retain  possesion  until  he  is  remu- 
nerated. 

The  first  opinion  in  this  case  was  pronounced  at  October 
term,  1838.  The  counsel  of  the  plaintiffs  urged  a  rehearing 
and  the  following  petition  was  presented.  At  the  close  of  the 
term,  after  judge  Bullard  had  left  the  court,  the  other  two 
judges  (Martin  and  Carleton,)  having  some  doubts  respecting 
the  correctness  of  the  decision,  granted  a  rehearing. 


FEAKTUX. 
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WnTsmsDuT.       RTinfi,  for  the  plaintiff,  asked  for  a  rehearing :     II  is  rea- 
Ocf^r,  1840.    peclfully  urged  that  the  defendant  was  never  a  possessor  in 
FXAmcKXTAL.    good  fdlth,  but  on  the  contrary,  that  he  was  a  possessor  in 
bad  faith  ;  and  a  possessor  can  occupy  but  one  of  two  poei* 
tions,  he  must  be  either  a  possessor  in  good  faiih,  or  in  bad 
failh.     Civil  Code  of  1808  ;  page  102  ;  article  7.     There  are 
two  sorts  of  possessions,  those  who  possess  honestly  as  mas- 
ter of  the  thing,  and  those  who  possess  knavishly  {mauvcdse 
foi.)     No  possessor  can  be  truly  master  and  possessor  as 
owner  without  title,  good  upon  its  face,  and  not  a  mere  naked 
possession  unaccompanied  by  any  manner  of   title.     CwU 
Code^  page  478,  article  21.     [He   then  goes  into  a  critical 
examination  to  show  that  the  defendant  was  without  title, 
and  necessarily  a  possessor  in  bad  faith,  and  sums  up  (he  law 
of  the  case  as  follows.] 

1.  If  this  view  of  the  evidence  and  law  be  correct,  then 
the  defendant  was  a  possessor  in  bad  faith  oA  imtto^  and  we 
are  entitled  to  recover  rent  from  the  year  1820.  See  DonaU^ 
ionetcU.  vs.  flu//,  7  Martin,  J^.  S.,  112,  which  is  much 
stronger  for  the  defendant  than  the  case  at  bar. 

In  the  case  of  "  Donaldson  et  al,  vs.  flu//,  7  JV*.  S.^  113, 
the  present  senior  justice,  in  delivering  the  opinion  of  the 
court,  said  :  *'The  defendant  then  is  bound  to  restore  the 
slaves  and  the  value  of  their  services ;  and  we  think  the 
Parish  Court  erred  in  confining  its  judgment  to  the  period 
that  elapsed  between  the  demand  and  the  decision  of  the  suit. 
The  case  appears  peculiarly  a  hard  one,  as  the  defendant 
bought  in  moral  good  faith,  &c." 

2.  The  court  expresses  the  opinion,  (and  the  claim  for 
improvements  is  based  thereon)  that  ^Mn  respect  to  the  right 
to  be  reimbursed  for  useful  expenses,  by  which  the  property 
has  been  made  more  valuable  to  the  owner,  (he  Code  makes 
little  or  no  distinction  between  the  possessor  in  good  or  in 
bad  faith."  This  position  we  feel  bound,  respectfully,  to  con- 
trovert, as  inconsistent  with  tlie  previous  opinions  of  this  court. 
The  court  bases  this  opinion  upon  Pothier,  JVo.  346 ;  8  Martin, 
•Y.  S.,  609 ;  2  Louisiana  Reports^  174,  ahd  3  Louisiana  Reports, 
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643.  The  doctrine  laid  down  by  Pothier  is  in  the  words  "Cette  Wmtmh  ihtr. 
ntUgaihn  ne  tuUt  que  de  cette  r6gk  f6qmU  qtd  nepermet  poi  que   Oc*oif^*  ^^^o- 
quelqtfun  $^en  richisie  aux  dtpene  d^autrui ;  swvatU  cette  rigle^  le  numci  vr  al. 
frojnOtaire  ne  doit  pas  profiler  aux  dfyene  de  ce  posseeaeur^  de 
Pimpenee  que  ce  posseseeur  afaiUy  mow  tl  vfen  profile  qu^aulant  que 
lachoee  k  iroweaugmenl6edevcdeur  par  cette  impense  ;  UnedoU 
done  itre  obUg6  li  le  rembourBer  que  ju$qu*U  cette  concurrence^ 
quand  mime  ee  poseeseeur  aurail  dfbowrsi  d^aeanlage.^    It  is 
respectfully  submitted,  that  JV*o.  346  of  Pothier  does  not  bear 
out  the  principle  as  applied  by  the  court.    The  commence- 
ment of  the  number  is  in  these  words,  "ceprtncipie,  que  h  pos» 
eeuewr  de  honna  foi  doit  6lre  rembours6  dee  depens  lOifer,  <(*e," 
and  the  number  is  entirely  confined  to  pointing  out  the  doctrine 
in  relation  to  possessors  in  good  faith,  and  its  application  to 
such  possessors  is  not  contested. 

I  will  now  attempt  to  show  that  the  provisions  of  (he 
Code  of  1808,  and  the  decisions  of  this  honorable  court,  pre- 
sent a  striking  and  wide  difference  between  the  possessor 
in  good  faith  and  (he  possessor  in  bad  fai(h,  on  the  ques- 
tion as  to  the  reimbursement  they  are  respectively  entitled  to 
for  improvements  made  on  lands  from  which  they  shall  be 
evicted.  'Old  Cocie,  320;  asrlide  15,  provides  that  ^'heto 
whom  the  thing  is  restored  must  allow,  even  to  the  person 
who  possessed  it  through  a  want  of  good  faith,  for  all  the 
necessary  and  useful  expenses  which  have  been  incurred  for 
the  preservation  of  the  thing."  This  does  not  expressly 
jfroleinX  the  allowing  more  than  the  necessary  and  useful  ex- 
penses for  preservation,  but  the  implication  is  strong.  The 
latter  paragraph  of  wr^de  12,  page  104)  expressly  refers  to 
hema  fide  possessors. 

'*  Nevertheless,  if  the  plantations,  edifices  or  works,  may  have 
been  done  by  a  third  person  evicted,  bui  not  sentenced  to  make 
restiluHon  of  the  fruits,  because  said  person  possessed  bonafide^ 
the  owner  shall  not  have  a  right  to  demand  the  suppression 
of  the  said  works,  plantations  or  edifices,  &c.,  but  shall  reim- 
burse, &c."  These  two  articles,  taken  together  exclude  the 
idea  that  the  possessor  in  bad  faith  has  the  same  righ(s  as 
the  possesor  in  good  faith  ;  and  we  contend  (hat,  by  a  fair 
54  VOL.  XVI. 
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VTmnax  Dm.  construction  of  them,  the  possessor  in  bad  faith  is  only  to  be 
October,  1840.   reimbursed  for  such  expenses  as  were  ^^necessary  and  use- 
nimcx  M  jllT  ^^^ "  "  ^^^  ^^^  preservation  ^  of  the  land  and  it  will  not  be 
^  pretended  that  clearing  land  is  nece$$€uy  cuid  useful  for  U$ 

preserwUion.  That  this  honorable  court  has  established  a 
distinction  between  the  relative  rights  of  the  possessor  in 
good  and  bad  faith,  in  such  cases,  would  seem  to  be  far 
from  doubt.  In  the  case.of  Herriot  et  al.  vs.  BrcuBsardyAMar" 
Hn,  JV*.  S.f  267,  (where  the  defendant  had  an  imperfect  title) 
the  present  senior  justice,  who  delivered  the  opinion  of  the 
court  said  :  *^  the  defendant's  claim  for  remuneration,  on 
account  of  ameliorations  or  improvements  on  the  disputed 
premises,  was  properly  rejected  by  the  court  below.  He  is 
not  one  of  those  possessors  to  whom  our  laws  accord  such  a 
right ;  he  knew  that  he  held  without  tUU^  for  he  did  not  accept 
that  intended  to  be  conveyed,  &c.''  In  behalf  of  this  deci- 
sion we  may  invoke  the  maxim,  ^*  stare  decisis/*  and  the 
general  principle,  that  the  construction  given  by  courts  to  a 
law  nearest  its  date  is  most  to  be  relied  on.  It  is  respectfully 
submitted  that  the  cases  referred  to  do  not  bear  out  the  opi- 
nion of  the  court  as  above  expressed.  In  the  case  in  8  Jlfor- 
<tn,  JV*.  S.J  609,  the  court  says ;  *^  by  law  the  owner  who 
evicts  a  bona  fide  possessor,  &c."  must  reimburse.  In  that 
case  the  defendant  had  a  title,  on  its  face,  translative  of  pro- 
perty, and  was  evicted  by  superior  tUk.  In  the  case  of  Boat" 
nervs.  Venlris,  2  Louisiana  Reports,  173-4,  the  court  says  ^'tbis 
case  has  already  been  before  us.  The  question  which  it 
presented  in  respect  to  the  title  was  decided,  and  the  cause 
remanded  for  an  inquiry  into  the  value  of  the  improvements 
during  the  time  the  defendants  were  in  good  faith/*  and  when 
the  same  case  was  previously  remanded  the  court  said  "  the 
cause  will  have  to  be  remanded  to  inquire  into  the  value  of 
the  improvements  placed  on  the  land  while  the  appellees 
were  in  good  faith**  and  the  decree  follows,  ^^  and  it  is  decreed 
that  the  case  be  remanded  to  ascertain  the  value  of  the 
improvements  made  by  the  defendants  while  in  good  fmth/* 
In  the  case  of  Elliott  et  al.  vs.  Labarre,  &c.,  3  LouisuDia 
Reports^  543,  the  court  said,  *^  as  to  the  law,  the  owner  who 
recovers  his  property  from  a  bona  fide  possessor  has  to  pay 
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him  the  value  of  the  improvements  put  on  it."    These  last  WmtewtDist. 
three  are  the  cases  relied  upon  by  the  court,  and  they  all    Qg<«>^»  ^^*Q' 
carefully  keep  up  the  distinction   between   the  possessor  in   psarcbetal. 
good  and  bad  faith.     One  is  remanded  with  special  instruc-      rRj^^M. 
ttons  not  to  go  beyond  the  period  of  good  faith.     Whilst  the 
case  first  cited  in  4  lAfaWin,  JV*.  S.^  267,  broadly  declares  that 
Che  possessor  in  bad  faith  is  not  entitled. to  be  reimbursed 
for  improvements. 

S.  Lastly,  we  contend  that  the  purchase  of  the  improve- 
ment by  the  defendant  did  not  subrogate  him  to  the  rights 
of  the  elder  Frantum.  Subrogation  is  never  presumed 
unless  in  the  special  instances  established  by  the  Code,  and 
this  does  not  come  under  any  of  the  heads  of  legal  subroga- 
tion. Old  Codty  pages  288,  290,  articles  149,  151 ;  conven- 
tional subrogation  must  be  express.  Ibid,  150.  If  the 
defendant  is  subrogated  by  his  purchase,  then  also  must 
the  plaintiffs  be  subrogated  by  theirs,  and  considering  it 
as  proved,  that  the  defendant  and  his  ancestor  possessed 
in  bad  faith,  the  plaintiffs  must  be  entitled  to  recover 
the  fruits  long  posterior  to  the  death  of  the  elder  Frantum, 
and  if  the  defendant  become  subrogated  to  the  advantages, 
he  must  take  the  disadvantages  along  with  them.  But  it  is 
respectfully  submitted,  that  if  the  elder  Frantum  had  any 
right  for  the  improvements  made  by  him,  that  right  must 
have  become  the  inheritance  of  his  heirs. 

If  the  defendant  possessed  in  bad  Jaith^  a  strong  reason 
may  be  presented  why  the  equity  of  the  law  should  not 
extend  to  him.  In  estimating  the  value  of  the  fruits,  the 
court  gives  about  three  dollars  per  annum  per  acre  for  the 
improved  land,  or  for  the  one  hundred  acres,  three  hundred 
dollars  per  annum.  Now  it  is  well  known  that  such  land 
will  produce  about  one  bale  per  acre  (perhaps  one  bale  per 
arpent)  or  one  hundred  bales  for  the  one  hundred  acres. 
This  has  been  worth  on  an  average  at  least  forty  dollars  per 
bale  or  four  thousand  dollars  per  annum,  say  that  it  required 
ten  hands  to  cultivate  it,  and  deduct  fifty  dollars  per  hand 
for  expenses  and  one  hundred  and  fifty  dollars  for  hire  of 
them,  and  we  have  two  hundred  dollars  per  hand  per  annum 
or  two  thousand  dollars,  less  three  hundred  dollars,  which 
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WBrnrnvDuT.  the  defendant  has  actually  reaped  as  a  reward  from  the  laod 
October,  1840.  of  plaintiff,  certainly  a  sufficient  reward  for  a  possessor  in  bad 
nABCBiTAL.  ^^^^^^  F^"*  *'l  which  reasons  the  plaintifli  pray  a  rehearing 
«r-  on  these  three  points. 

1.  That  the  defendant  was  in  bad  faith  ab  tniiio  and  owes 
fruits  to  the  plaintiffs  as  such,  from  the  fall  of  18S0  being  the 
time  he  went  into  possession  after  the  death  of  his  father,  as 
proved  by  Mr.  Compton,  page  7  of  the  record. 

2.  The  defendant  being  a  possessor  in  bad  faith,  is  not 
entitled  to  be  reimbursed  for  improvements. 

S.  By  the  purchase  at  the  sale  of  Frantum,  the  elder 
defendant  did  not  become  subrogated  to  his  father's  rights^ 
and  even  if  he  is  to  be  reimbursed  it  should  only  be  for  fifly- 
five  acres  improved  by  him  after  he  acquired  possession. 

And  now,  at  the  present  term,  the  case  came  on  for  trial  on 
the  rehearing. 

Brenti  cilone,  appeared  for  the  plaintiffs  against  the  decisioii 
of  the  court,  and  insisted  that  the  defendant  was  shown  to 
be  a  possessor  in  bad  faith. . 

1.  The  Old  Codcy  478,  orl.  SI,  declared  that  the  possessor  in 
bad  faith,  is  one  who  possesses  as  owner,  knowing  he  has  no 
title,  or  that  his  title  is  vicious  and  defective.  Such  was  Fran- 
tum's  possession.  We  prove,  by  an  unimpeached  witness,  his 
frequent  admissions  that  he  had  no  title  to  the  land.  Can  he 
have  been  then  any  thing  else  but  a  knavish  possessor^  To 
consider  him  a  possessor  bona  fide,  both  the  letter  and  spirit  of 
the  law  must  be  disregarded.  Pothier  on  possession,  JV*o.  6, 
17,  18;  Old  Code,  102,  art.  7;  Idem.,  478,  article  21. 

2.  He  not  only  knew  'his  own  want  of  title,  but  he  was 
aware  of  the  existence  of  the  plaintiffs'  title.  It  is  shown 
that  the  large  Indian  grant,  under  which  plaintifls  claim,  was 
surveyed  twice  before  defendant  took  possession;  and  that  be 
knew  of  these  surveys.  It  is  also  shown  that  this  Indian  title 
was  confirmed  by  public  act  of  congress,  two  years  anterior 
to  the  defendant's  possession,  and  that  every  survey  made  of 
this  claim,  included  our  land.  Under  these  circumstances,  to 
call  the  defendant  an  honest  possessor,  is  to  give  a  rather  new 
import  to  the  word  here  employed. 


V* 
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3.  The  purchase  made  by  FraDtum,  of  his  father's  im-  WsarsurDiiT. 
provemenr,  conveyed  no  title,  and  he  knew  that  it  conveyed  Qg/o^<y»  1840. 
none.  His  admissions  that  he  had  no  title,  were  made  after  fbabcbktalT 
this  purchase,  and  besides  it  was  impossible  that  he  could 
have  believed  that  he  was  getting  a  good  title  to  one  hundred 
acres  of  cleared  land,  for  the  trifling  sum  of  two  hundred  and 
thirty  dollars.  When  the  witnesses  show,  that  at  that  very 
time,  the  mere  clearing  of  the  land  was  worth  thirty  dollars 
per  acre.  On  the  whole,  the  evidence  is  conclusive  that 
Frantum  was  a  possessor  in  badfaUhy  if  there  be  such  a  thing 
either  in  morals  or  in  law. 

4.  We  contend  then,  that  being  a  knamsh  possessor,  ab  tm- 
th^  he  owes  us  fruits  from  the  commencement  of  his  posses- 
sion.    1  Martin^  Jf.  S.,  579;  7  /dem.,  112. 

5.  Neither  is  he  entitled  to  claim  for  improvements.  In  the 
case  of  Boatner  vs.  Fetitm,  this  court  remanded  the  cause  to 
ascertain  the  value  of  improvements  while  the  defendant  was  m 
goodfaUhf  and  upon  the  reappearance  of  the  case  before  the 
same  tribunal,  the  same  principle  was  recognized  and  acted 
upon.  We  invoke  the  maxim  stare  decises.  8  Martin^  JV*.  S.^ 
657;  4  Idem.,  267;  2  Louisiana  Reports,  174. 

JE^eeand  Downs  made  brief  arguments,  for  the  defendant, 
in  support  of  the  opinion  of  the  court  as  first  pronounced. 

BuUard,  /.,  delivered  the  opinion  of  the  court  on  the  re- 
bearing. 

In  the  opinion  first  given  in  this  case,  the  court  held  : 
1st.  That  the  defendant  was  liable  for  fruits  from  the  insti,^ 
tution  of  the  suit,  and  not  before.  2d.  That  he  was  entitled 
to  the  costs  of  improvements  left  upon  the  land,  by  which  it  > 
was  rendered  more  valuable  to  the  owner,  in  compensation 
of  fruits. 

1.  The  first  proposition  has  not  been  much  combated  in 
the  argument  upon  the  rehearing.  We  think  it  perfectly 
clear,  that  with  respect  to  fruits,  the  possession  of  more  than 
a  year  sufilces  to  give  the  possessor  a  right  to  be  maintained 
so  bis  possession,  until  a  better  right  be  shown,  and  that  he 


430  CASES  IN  THE  SUPREME  COURT 

WisTERir  Dim,  makes  the  fruits  his  own  before  the  judicial  demand  :  Code 

October,  1840.   0/ 1808,  p.  478,  aris.  23,  24,  25. 

nABCB  KT  iT"      ^*  ^^^  right  of  Frantum  to  be  compensated  for  the  valua- 
^-  ble  improvement  upon  the  land,  by  clearing  it,  and  particu- 

larly for  that  part  of  the  clearing  which  had  been  made  by 
his  father,  has  been  again  strenuously  resisted.  We  have 
again  given  to  the  whole  subject  an  attentive  consideration, 
and  have  examined  such  authorities  as  are  within  our  reach 
at  this  place. 

The  character  of  Franlum's  possession,  his  liability  to  re- 
store fruits  upon  eviction,  and  his  right  to  be  paid  for  useful 
improvements,  are  to  be  determined  by  the- provisions  of  the 
Code  of  1808,  and  the  Spanish  law  then  in  force.  Admitting 
that  the  provisions  of  the  Code  itself  left  it  doubtful  whether 
Frantum  was  or  was  not  a  possessor  in  bad  faith,  in  that  sense 
which  would  deprive  him  of  a  right  to  claim  for  improve- 
ments, yet,  the  44th  lato^  28th  title  of  the  3d  Pariida,  appears 
fully  to  sustain  the  court  in  the  position  first  assumed,  to  wit : 
that  "in  respect  to  the  right  to  be  reimbursed  for  useful  expen- 
ses, by  which  the  property  has  been  made  more  valuable  to  the 
owner,  the  Code  mak^s  little  or  no  distinction  between  the 
possessor  in  good  or  bad  faith."  The  words  of  that  law  of 
the  Partida  are  :  *^  Men  may  incur  expenses  on  account  of 
other  persons'  houses  or  lands,  not  by  erecting  new  works 
The  Spanish  there,  but  by  making  necessary  repairs,  or  doing  other  things 

that     ^^hether  there,  by  which  the  estate  is  benefited.     In   that  case,  we 

^^cTsSwIed^^'^^^tn  ^^y  ^^^^  *^  Bvich  expouses  wcrc  necessary,  they  who  made 

eood  or  had  faith  them,  may  and  ought  to  recover  them  back,  while  in  posses- 
he  wasnotbound     .  -    ,  •  .   •      ■  111  •      i 

todeiiverapthe  sion  of  the  estate  upon  which  they  expended  them,  whether 
Swnerrundi^he  they  hold  in  good  or  in  bad  faith  ;  and,  th6ugh  the  owner 
■hall  have  been  may  evict  them  by  a  judgment  of  court,  they  will  not  be 
peases  incurred  obliged  to  deliver  him  the  house  or  estate,  until  he  shall  have 
Siem!^'^°"°'   °  paid  the  expenses  incurred  on  account  of  the  same.'* 

These  principles  were  derived  from  the  Roman  lano,  Po^ 
thier  supposes  two  cases,  one  in  which  the  party  evicted  had 
paid  off  incumbrances  upon  the  property,  and  the  other  in 
which  he  had  incurred  expenses  for  the  preservation  of  the 
thing,  which  the  owner  himself  would  have  been  obliged  to 
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make,  olher  than  those  merely  conservatory.     In  these  two  WsstsbnDut. 
cases  he  says,  the  law  does  not  distinjguish  between  the  pos-  October^  1840. 
sessor  in  good  or  in  bad  faith.     Cujas  thinks,  that  notwiih-   ,kabcb«tai* 
standing  the  rigor  of  the  law,  thus  apparently  restricting  the  ^* 

right  to  claim  for  expenses,  to  those  which  were  necessary  ^^  ^y^^  p^^ 
and  not  merely  useful,  yet  the  possessor  in  even  bad  faith,  is  fo"h°'^nja'*cUiin 
entitled  to  be  reimbursed,  so  far  as  he  had  rendered  the  pro-  in  offset  of  rents 
perty  more  valuable,  upon  the  great  maxim  of  equity:  he  is  condemned 
M'eminem  aquum  est  cum  aUerius  detrimento  locupletari.  It  is  ^^^^^  ^^^^fue 
true  it  was  a  controverted  point  among  the  jurists,  but  all  wi>ich  his  im- 
appear  to  agree  that  the  possessor  in  bad  faith  may  claim  in  ded  to  the  pro- 
oflTset  of  rents  or  fruits,  while  he  is  condemned  to  pay  the  en-  ^^^'' 
faanced  value  which  his  improvements  have  added  to  the 
property  :  Pothier^  Domain  de  PropriHh,  .ATo.  S43,  et  seq. 

Merlin^  after  treating  this  subject  exprofessOy  and  in  a  man- 
ner as  usual  with  that  author,  which  leaves  little  to  be  said 
on  either  side,  and  after  discussing  the  opinions  of  Cujas^ 
Favre  and  other  illustrious  doctors,  opinions  not  always  in 
harmony  with  each  other,  sums  up  his  conclusions  in  the  fol- 
lowing manner  :  "We  may,  therefore,  lay  it  down  as  a  set- 
tled rule,  that  the  proprietor  who  sues  for  an  immoveable  (un 
fonds)  never  ought  to  enrich  himself  at  the  expense  of  the 
possessor,  whether  in  good  or  in  bad  faith,  no  matter  in  what 
manner  the  maxim  ought  to  be  applied."  1  Repertoire  du 
Jurisprudence^  verbo  Amelioration. 

But  if  the  possessor,  before  judicial  demand  and  after  a 
quiet  and  uninterrupted  possession  of  more  than  a  year,  is  to 
be  regarded  as  the  owner  so  far  as  concerns  the  fruits,  and  to 
be  maintained  in  possession  until  a  better  right  be  shown,  ac- 
cording to  the  language  of  the  Code  of  1808,  p.  478,  at  what 
time  is  he  to  be  considered  as  being  in  bad  faith,  so  as  to  de* 
prive  him  of  the  value  of  useful  improvements  made  before 
such  judicial  demand  1  It  will  be  recollected,  that  a  great 
part  of  the  improvements  in  this  case,  were  made  between 
the  years  1811  and  1821,  before  the  suit  was  brought.  Mr. 
De  Malville,  in  discussing  the  part  of  the  projet  of  the  Code 
JfapoUony  analogous  to  ours  on  this  point,  regretted  the  vague 
manner  in  which  the  articles  were  drawn   up,  as  likely  to 
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WnnmirDm.  give  rise  to  numerous  questionB,  as  to  ihe  point  of  time  at 
Odober^  1840.  which  the  good  faith  of  the  possessor  should  be  considered 
FKABcsKTAL.    ^^  haviug  ccased  ;   that  by  the  previous  jurisprudence  it  was 

'^ well  settled,  that  the  possessor  was  reputed  in  good  faith  until 

judicial  demand,  and  it  was  carried  so  far,  that  if  the  true 
proprietor  suffered  his  suit  to  be  dismissed,  {laissaii  premier 
instance,)  the  possessor's  good  faith  was  considered  as  re- 
stored. **  It  is  very  certain,"  adds  this  author,  *^  that  to  make 
the  period  of  the  restitution  of  fruits  depend  upon  the 
good  or  bad  faith  of  the  possessor,  would  be  to  give  rise  to  a 
thousand  contestations ;  and  how  could  this  bad  faith  be 
proved,  that  is  to  say,  the  opinion  which  the  possessor  had, 
that  his  possession  was  unjust  1  Must  parole  evidence  be 
admitted  to  probe  his  conscience?*  DUeusiions  of  the  Cade 
M*apole<m, 

But  it  has  been  urged  that  the  improvements  made  before 
the  institution  of  the  suit,  ought  to  be  compensated  by  the 
fruits  and  advantages  derived  from  the  place  before  that  pe- 
riod. It  is  obvious,  however,  that  this  would  be  but  an  indi- 
rect way  of  compelling  a  restitution  of  fruits  before  the  judi- 
cial demand  :  for  if  the  fruits  were  already  his,  as  the  pre- 
sumed owner  of  the  land,  why  should  he  be  charged  with 
The  aon  may  them  as  an  offset  to  valuable  and  permanent  improvements 

beoome         the  ^  ^ 

owner  of  his  put  upou  the  place,  while  he  was  in  law  the  presumed  owner. 
menti'onl'^Und  I^  19  further  Contended,  that  the  present  defendant  did  not 
cviSed'aftep  his  b®^®™®»  ^Y  ^^^  probate  sale,  subrogated  to  any  right  of  his 
parehaae,  and  is  father  to  be  paid  for  the  improvements  made  upon  the  land. 

oonsidered      in.,  *ii*j'jj 

the  tame  light,  as  the  court  first  decided. 

rigM'tTbi^pIlid  The  defendant,  it  appears,  has  acquired  all  the  right  of 
for  Taioabie  im-  his  father,  resulting  from  his  previous  improvement.  If  such 
hit  father  'and  improvements  would  have  entitled  the  father,  under  the  act 
SS^JTUsriSIt  of  Congress  of  1814,  to  a  pre-emption  right,  in  the  event  of 
to  be  paid  for  the  land  turning  out  to  be  vacant,  then  the  purchaser  would 

uaeful  improye- 

ments  is  a  real  have  been  entitled  to  purchase  as  his  assignee ;  and  if  in  the 
puiy  ^eYioted  ^^^nt  of  the  father's  eviction,  he  would  have  been  entitled  to 
m^^reuin  DM-  \^  paid  for  the  improvement,  that  righl,  in  our  opinion,  pass- 
iiremiinented.   ed  to  the  son.     The  right  to  be  paid  for  useful  improvements 
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18  a  real  right,  (hat  is  to  say,  the  party  evicted  may  retain  WmmirDirr. 
possession  until  he  is  remunerated.  Octobet,  tsio. 

BBOSVAHAM 

We,  therefore,  conclude,  that  the  judgment  first  pronounced         ^  ^^ 
ought  to  be  maintained,  and  it  is  ordered  accordingly.  tvrvxr. 


BROSNAHAM    ET    AL.    V8.    TURNEB.* 

APPEAL   PROM    TUB    COURT    OP    TBB    MINTD   D18TRICT,   POR    THB  PARMH  OP 
CONCORDIA,  THB   iUDOB   THBRBOP   PRE81D1NO. 

The  decree  or  judgment  of  r  foreign  court,  the  jurisdiction  of  which  not 
hRving  heen  questioned,  will  be  considered  condusipe  on  the  roRtters 
Rdjndged  bj  it 

The  PRlidity  of  r  le^slRtiye  enRctment  of  Rnother  stRte  or  fbreign  country, 
where  it  operetes  on  property  within  its  jurisdiction,  or  when  it  Ruthor- 
ixes  end  confirms  the  Rcts  of  its  own  officers,  will  not  be  inquired  into  by 
the  courts  of  this  stRte;  but  its  extrR  territoriRl  effect  on  rights  to  im- 
moTORble  property  in  this  stRte,  will  not  be  tolerRted. 

Where  there  is  r  judgment,  execution  end  srIo  of  property  shown,  the  court 
will  not  inquire  into  the  VRlidity  of  the  judgment;  end  when  in  the  inves- 
tigRtion  of  title  r  judgment  is  produced,  to  which  one  of  the  litigRnts  is  r 
pRTty,  it  CRnnot  be  inquired  into  collRterRlly. 

Aftor  the  iRpse  of  more  thRn  twenty  yoRrs,  r  sheriff's  sele  will  be  presumed 
good  Rnd  TRlid. 

Acts  of  sRle,  unit  teing  prid,  tnd  not  being  recorded  in  the  pRrish  where  the 
property  is  situeted,  Rre  inBdmissible  rs  epidence  of  title  to  ImmopcRble 
property. 

This  is  an  action  instituted  by  John  Brosnaham,  in  behalf 
of  his  minor  child,  (Clotilda,)  and  of  Manuel  and  Francisco 

*  This  eete  was  decided  stthe  October  term,  1839,  by  judges  Martin,  Straw- 
bridge  and  Morphy,  and  a  rehearipfj^  was  granted,  and  now  Bnallj  deeided  at 
this  term.    Judge  Bullard  did  not  sit  m  the  case,  baring  been  of  counsel. 
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WMTBuOiar.  Villaverde,  the  two  latter  free  people  of  color,  as  the  heirs  and 
October,  1840.    legal  representatives  of  Antonio  Villaverde,  who  died  in  Pen- 
bbosvaham"  sacola,  the  29lh  August,  1821,  to  recover  from  the  defendant 
n^Ax^       a  tract  of  land  in  the  parish  of  Concordia,  containing  eight 
hundred  superficial  arpents.     Yillayerde  derived  title  to  this 
land  from  the  Spanish  government  in  1801,  which  was  con- 
firmed by  an  act  of  congress  approved  the  Sd  March,  1807, 
and  by  a  patent  which  issued  to  Yillaverde  or  his  legal  repre- 
sentatives, the  2d  November,  18S2. 

The  plainliSs  claim  as  heirs  of  Yillaverde,  under  a  will 
purporting  to  be  made  and  drawn  up,  from  his  dictation,  by 
four  persons,  who  state  at  the  foot  of  the  will,  that  the  *^said 
Antonio  Yillaverde,  having  been  solemnly  called  and  required 
to  say  if  the  within  were  his  deliberate,  positive  and  last  in- 
tentions, and  he  declared  them  to  be  such.  In  testimony 
whereof,  we  have  affixed  our  names  and  seals,  &c." 

John  Gamier,  Eugene  Lavalle  and  Lorenzo  Brue,  three  of 
the  four  persons  who  subscribed  said  will,  declared  on  oath, 
that  Yillaverde  declared  to  them,  and  in  presence  of  all  the 
witnesses,  that  the  foregoing  instrument  contained  his  last 
will  and  testament.  This  oath  was  taken  before  a  person 
signing  himself  H.  M.  Brackenridge.  His  official  capacity 
or  character,  is  not  stated.  The  will  is  dated  the  29th  Au- 
gust, 1621. 

On  the  23d  May,  1836,  the  judge  of  Escambia  county,  in 
the  territory  of  Florida,  certifies,  that  he  received  the  forego- 
ing instrument  of  writing,  from  Joseph  E.  Caro,  keeper  of  the 
public  archives,  as  the  last  vfiU  and  testament  of  Antonio  Yil- 
laverde, deceased,  therefore,  the  same  is  admitted  to  probate, 
under  the  act  of  the  Governor  and  Legislative  Council  of  the 
territory  of  Florida,  entitled  **an  act  to  authorize  the  county 
courtof  Escambia  county,  to  admit  to  probate  the  last  will 
and  testamentof  Antonio  Yillaverde,  deceased,"  approved  4th 
February,  1836. 

John  Brosnaham,  was  under  this  act  duly  appointed  ad- 
ministrator, with  the  will  annexed,  and  received  letters  of 
administration  accordingly.  This  will  was  presented  to  the 
judge  of  probates,  for  the  parish  of  Concordia,  and  there 
ordered  to  be  enregistered,  and  made  executory  in  this  state. 


OP  THE  STATE  OP  LOUISIANA. 


435 


BHOflHAHAX 
XTAI. 

TVRVn. 


The  following  is  the  clause  of  ihe  will  under  which  the  WsrrniirDisT. 
plaintiflTd  claim  the  land  in  question.  "iSccond,  the  said  An-  Oc/o6er,  1840. 
tonio  Yillaverde,  gives  and  devises  all  his  rights  and  claims 
Co  lands,  tenements,  &c.,  which  he  possesses,  or  shall  be  en- 
tilled  to,  within  the  slates  of  Mississippi,  Louisiana,  or  the 
territory  of  Florida,  to  the  lawful  children  of  Dr.  John  Bros- 
naham  of  Pensacola,  and  to  the  two  mulatto  children,  Man- 
uel and  Francisco  above  named,  equally  divided ;  that  is  to 
say,  one-half  of  said  rights  and  claims,  and  undecided  pre- 
tentions, to  the  said  children  of  Dr.  Brosnaham,  and  the  other 
half  equally  divided  between  the  said  Manuel  and  Francisco, 
to  have  and  to  hold  forever;  and  them  to  be  substituted  to 
all  intents  and  purposes,  to  all  his  rights,  claims,  and  privi- 
leges whatsoever.''  The  plaintiffs  allege,  that  they  claim  the 
tract  of  land  in  question  under  and  by  virtue  of  this  will,  as 
ihe  only  true  and  legal  owners.  They,  however,  state  that 
one  George  Turner  is  in  possession  of  said  land,  which  he 
claims  as  owner,  and  pray  that  he  be  decreed  to  deliver  it 
up  to  them,  and  that  they  have  judgment  for  the  land,  and 
damages  for  its  detention,  together  with  the  rents  and  profits. 

The  defendant  claims  to  be  owner  under  a  sheriff's  sale, 
as  evidenced  by  the  record  of  a  suit,  judgment  (iierein,  and 
execution.  The  sheriff's  deed  bears  date  the  10th  Decem- 
ber, 1814,  and  was  not  recorded  until  the  25th  July,  1816, 
when  it  was  recorded  in  the  parish  judge's  office. 

The  record  of  the  suit  of  Joseph  Petit  vs.  Antonio  FiUaverde, 
under  which  this  tract  of  land  purports  to  have  been  sold, 
consists  of  a  petition  to  the  parish  judge  signed  by  his  attor- 
ney, J.  Thompson,  claiming  one  hundred  and  twelve  dollars 
and  fifty  cents,  but  not  stating  the  residence  of  either  plain- 
tiff or  defendant.  It  was  filed  the  6t1i  June,  1809,  on  which 
the  parish  judge  endorsed,  **  let  a  summons  issue  as  required 
and  due  notification  given  to  the  defendant."  The  affidavit 
of  the  plaintiff  to  the  petition  is  followed  by  another  order  of 
Ihe  judge:  ^^Let  the  defendant  be  held  to  bail  as  the  law 
requires."  The  parish  constable  endorses  his  return  on  the 
^  petition.     **  Notification  given  8th  Jtme,  1809." 
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Wsmur  DisT.  There  is  no  citation,  answer,  or  appearance  of  the  defend- 
Oct»^,i^^  unt^  or  judgment  by  default  in  the  record.  On  the  I7lh 
November,  1812,  the  parish  judge  writes  on  the  petition, 
^^judgment  for  one  hundred  and  twelve  dollar  fifiy-siz  cents, 
and  the  costs."  The  next  document  is  the  j!m/acta«,  under 
which  the  land  was  sold,  and  an  instrument  purporting  to  be 
a  sale  of  eight,  hundred  arpents  of  land,  described  ^'as  situated 
at  Point  Pleasant,  75  miles  above  Yidalia,  10th  December, 
1814.*' 

The  defendant  denies  that  Villaverde  ever  had  any  good 
or  legal  title  to  the  land  ;  that  if  he  ever  had  any,  he  was 
legally  divested  of  the  same  by  virtue  of  a  sale  of  the  same  by 
the  sheriff  of  the  parish  of  Concordia,  on  the  lOih  day  of  De- 
cember, 1814,  to  satisfy  a  judgment  rendered  against  him, 
at  the  suit  of  Joseph  Petit,  before  the  Parish  Court  of  said 
parish,  and  that  one  Jonathan  Thompson  became  the  pur«» 
chaser  of  all  the  said  Villa verde's  right,  title  or  interest  in  and 
to  said  land,  and  that  he,  the  said  Thompson,  afterwards,  to 
wit,  on  the  13th  day  of  August,  1819,  conveyed  the  same  by 
deed  to  those  from  whom  this  respondent  purchased.  Thomp- 
son sold  to  Henry  Turner,  and  the  defendant  6.  Turner, 
claims  under  him. 

The  validity  of  the  will  is  also  put  at  issue,  and  the  capa- 
city and  right  of  the  plaintiffs  to  take  as  heirs,  is  specially 
denied. 

At  the  outset  of  the  case,  the  defendant's  counsel  excepted 
to  the  right  of  the  plaintiffs  to  sue,  and  to  their  capacity  as 
heirs  of  Villaverde. 

On  the  other  hand,  the  plaintiffs,  by  their  counsel,  excepted 
to  the  introduction  of  the  record  and  papers  of  the  suit  of 
Petit  V8.  Villaverde  in  evidence,  but  the  exception  was  over- 
ruled. 

There  was  a  bill  of  exceptions  taken  to  the  introduction  of 
several  private  acts  of  sale  to  the  defendant,  from  Henry  Tur- 
ner to  the  defendant  in  possession.  Their  admissibility  was 
objected  to,  on  the  ground  of  their  not  being  recorded  io  the 
parish  where  the  properly  was  situated.  The  objections 
were  overruled,  and  the  documents  admitted. 
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There  was  judgnienl  for  (he  defendant,  and  the  plaiutifls  WivnuUKiT. 
appealed.  Ocu^,im. 

BKOBMABAM 

This  case  was  argued  ai  the  October  term,  18S9,  by  Mr.        *"^ 
Ehm  and  Mr.  iartan^  for  the  plainliffs.  tvmmmm, 

Mr.  Stacy  and  Judge  BuUardf  argued  it  on  behalf  of  the 
defendants. 

StrawbridgBy  J.y  delivered  the  opinion  of  the  court. 

The  plaintiff  styling  himself  administrator,  with  the  wilt 
annexed,  of  one  Antonio  Villaverde,  and  suing,  also,  in  behalf 
of  his  minor  child,  (whose  name,  by  an  amended  petition, 
appears  to  be  Clotilda  S.  Brosnaham  ;)  and  of  Manuel  and 
Francisco  Yillaverde,  free  people  of  color,  residing  in  Florida, 
allege  they  are  the  heirs  and  legal  representatives  of  the  said 
Yillaverde,  who  died  owner  of  a  certain  tract  of  land  in  the 
parish  of  Concordia,  which  the  defendant  has  illegally  taken 
possession  of  and  retains. 

Turner  appeared  and  filed  various  exceptions,  which  were 
overruled,  when  he  answered,  denying  the  locus  m  quo^  as* 
serting  title,  pleading  prescription,  &c. 

Villaverde's  title  to  the  land  commenced  in  1801,  under  the 
Spanish  Government;  he  died  the  SOlh  August,  1821,  having 
the  day  before  made  a  will,  in  which  he  bequeaths  his  pro- 
perty to  the  plaintiffs;  the  two  latter,  bearing  his  name,  are 
therein  shown  to  be  his  natural  children,  by  a  slave  belong- 
ing to  him,  to  whom  he  gives  freedom  ;  and  states  that  the 
emancipation  of  the  children  had  been  established  before. 

Two  depositions,  which  appear  to  have  been  intended  to 
prove  this  will,  are  annexed,  and  are  sworn  to  and  subscribed 
before  H.  M.  Brackenridge  ;  but  it  is  not  staled  in  what  ca- 
pacity, or  by  what  authority  he  acted.  They  were  made  in 
October,^  18S1 ;  but  no  probate  followed,  or  was,  so  far  as  the 
evidence  goes,  attempted  until  the  year  1836.  The  Legisla- 
tive Council  of  Florida,  then  passed  an  act,  *'  Entitled  an  act 
to  authorize  the  county  court  of  Escambia,  to  admit  to  pro- 
bate the  will,  &c.  of  Antonio  Yillaverde." 
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WstTiurDirr.      The  first  secUon  provides  **Thai  the  judge  of  the  coonty 

October,  IMP,    court  of  Escambia,  be,  and  he  is  hereby  alhorized  to  admit 

BKMVABAx     to  probato  in  said  court,  the  last  will  and  testament  of  A. 

■^'-        Villaverde,  now  on  file  in  the  office  of  the  keeper  of  the  public 

archives  of  West  Florida,  and  to  grant  letters  testamentary  or 

of  administration,  with  the  will  annexed  ;  and  to  do  all  mat- 

tersund  things  in  relation  to  the  last  will  and  testament,  as 

are  usual  and  authorized  to  be  done  by  the  county  courts  of 

the  territory." 

The  following  document  is  also  annexed  : 

**  Received  the  foregoing  instrument  of  writing  this  day, 
from  Joseph  E.  Caro,  Esq.,  keeper  of  the  public  archives,  as 
the  last  will  and  testament  of  Antonio  Villaverde,  deceased. 
Therefore,  the  same  is  admitted  to  probate,  under  the  act  of 
the  Governor  and  Legislative  Council  of  the  Territory  of 
Florida,  entitled  an  act,  &c.,  4th  February,  18S6." 

Tliie  will  was  presented  to  the  parish  judge  of  Concordia, 
under  a  petition,  praying  it  might  be  registered  and  carried 
into  eflect.  The  order  of  the  judge  admits  the  will  to  be  re- 
gistered in  court,  according  to  the  prayer  of  the  petition  ; 
this  was  on  the  11th  August,  1836. 

The  defendant,  for  title,  shows  that  on  the  6th  June,  1809, 
one  Joseph  Petit  instituted  a  suit  before  the  parish  court  of 
Concordia,  for  the  sum  of  one  hundred  and  twelve  dollars 
and  fifty-six  cents,  on  which  judgment  was  rendered,  the  ]7ih 
November,  1812.  That  an  execution  issued  upon  said  judg^ 
ment,  by  virtue  of  which  the  tract  of  land  in  question  was 
sold  to  Jonathan  Thompson.  Thompson  sold  to  Heory 
Turner,  the  ancestor  of  the  defendant,  in  1819 ;  and  from 
the  other  heirs  of  Turner  it  has  been  attempted  to  make 
out  title  to  the  defendant. 

The  cause  was  tried  by  a  jury,  who  gavS  a  verdict  for  the 
defendant,  on  which  judgment  has  been  rendered,  and  from 
which  this  appeal  has  been  taken.  The  record  bristles  with 
exceptions  and  objections  to  all  and  every  thing  done,  from 
the  year  1801  to  the  present  date. 
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The  probate  of  the  will  by  the  county  court  of  Escambia,  Wmtsmh  Diirr. 
and  the  proceedings  of  the  parish  court  of  Concordia,  in  the   Oeiober,\S40. 
suit  of  Petit  vs.  ViUaverdey  have  been   the  chief  point  of  con-     B»o»irAHAM 
test  in  argument.  "  ^«- 

On  these  matters  we  have  reflected  and  come  to  the  con-       turiteii. 
elusion,  that  the  decree  of  the  court  of  Escambia,  is  a  iudg-  .  Jhedeereeor 

.  "^  judgment   of    a 

ment  rendered  by  a  foreign  court,  the  jurisdiction  of  which,  foreien ooart,tbe 
not  having  been  questioned,  is  conclusive  with  us.  Nor  can  ^whl^'^nor  hav- 
we  examine  the  validity  of  the  legislative  act,  where  it  oper-  'P*^  J^**"  .S^^^ 
ates  on  property  within  their  jurisdiction,  or  authorizes  the  eon«dei«d  eon- 
acts  of  its  own  officers.  But  its  extra  territorial  eflfect  is  a  ratten  adjadg^ 
diflerent  affair,  which  we  protest  against  admitting,  when  it  ^^'^.^J^'^  .... 
comes  to  operate  on  the  right  to  real  property  within  the  of  a  legiaintiTe 
state,  or  even  supposing  it  to  be  what  plaintiff  contends  it  to  orher'^^te  ^or 
be,  a  mere  removal  of  a  personal  incapacity.     If  this  incapa-  foreign  eountry 

'  r  r        J  r       nhereitoperatet 

city  relates  to  the  inheritance  of  real  estate  in  Louisiana,  we  on  property  with 
are  bound  to  say,  they  can  have  no  such  effect.  By  the  ["on*  or^when  u 
laws  of  this  state,  aliens  may  hold  real  estate.  Let  us  sup-  J^JJgJlm^^^ 
pose,  that  by  the  laws  of  Plorida  they  were  prohibited  from  of  its  own  offi- 
so  doing,  can  it  be  said  that  the  alien  heirs  of  a  man  dying  in  inquired  into  by 
Louisiana,  cotild,  by  virtue  of  their  capacity  in  this  state,  in  itate^bm iu  cx- 
despite  of  the  laws  of  Plorida,  claim  his  succession  there  ;  or  tr»  territorial  ef- 
ihat  any  legislation  of  this  state  could  aid  them  t  To  pro-  immoTeable  pro 
pose  the  question  is  enough  to  decide  it  in  the  negative.  Sate  wiu* not  be 

An  examination  into  these  incapacities,  might  not,  per-  tolerated. 
haps,  reach  the  whole  matter  in  dispute,  and  we  prefer  to 
proceed  to  another  part  of  the  case. 

The  nullities  alleged  against  the  judgment  under  which 
the  property  was  sold,  are,  principally,  that  the  defendant 
was  not  cited  ;  and  that  the  judgment  was  rendered,  not  by 
default,  and  then  confirmed  for  want  of  an  answer,  but  abso- 
lutely ;  and  that  it  consists  merely  in  these  words,  on  the 
back  of  the  petition:  **  Judgment  for  one  hundred  and  twelve 
dollars  and  fifty-six  cents,  and  the  costs.'' 

"  D.  LATTIMORE,  Judge." 

We  cannot  say  there  is  no  citation.  A  return  is  made  and 
endorsed  on  the  petition  as  follows :  "  Notification  given, 
Jane  8,  1809.*'  E.  CADWELL,  P.  C. 
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WcrrEKirDisT.      It  IS  said  by  Ibe  plainliflT,  that  Cadwell  was  parish  consta- 

^^^^*^^f  '^Q'    ble  :  Be  it  so.     Whatever  defects  there  may  be,  there  is,  at 

BHuuTAHAx     lensf,  H  rctum  of  a  notification  of  tHe  suit  and  a  judgment; 

"vt.^         ^"^  ^^  understand,  that  where  a  judgment,  execution  and 

^.7?*"*^'      ^^'^  ^^^  shown,  a  court  will  not  inquire  into  the  Talidity  of 

Where   there    ,      .       

ii  a  judgment,  the  judgment. 

SVof  property      We'are  further  of  opinion  that  where,  in  the  investigation 

•howD,  the  court  Qf  tjtie,  q  judgment  is  produced,  to  which  one  of  the  litigants 

will  not   inoiire  ,  i»»i»  ■■  n 

into  the  vaiidt*  IS  party.  It  cannot  be  inquired  mto  collaterally, 
ment /and  whra      If  he  be  dissatisfied   with  it,  his  remedy  is  by  one  of  the 
inUie  inTettiga-  modcs  pointed  out  for  annulling  judgments.   If  authority  to 
judgment  IS  pro-  this  efiect  be  needed,   see  1  Martin^  A*.  iSf.,  1  ;  2  /ckm.,  SOI; 
oneof  \he^ilti-  6  /detii.,  S ;  2  Louisiana  Reports^  687  ;  7  Mem.,  17  ;  /dem., 

gants  it  a  party,  ^2$. 
It  cannot  be  In- 

quired  into  col-  In  the  case  of  BaiUo  vs.  fFtboti,  5  Martin^  JV*.  &,  214,  it 
*  ^»  /•  was  held,  that  where  a  sale  was  made  pending  the  appeal, 

the  execution  not  being  suspended,  the  purchaser  could  not 
be  disturbed  by  the  defendant,  even  after  the  judgment  had 
been  reversed.  What  a  comment  does  this  furnish  on  the 
doctrine,  that  a  party  to  a  judgment  may  attack  it  collateral- 
ly!    That  case  has  never,  that  we  know  of,  been  questioned. 

If  a  parly  suffers  his  land  to  be  sold  under  a  judgment  ap- 
pealed from,  the  purchaser  has  a  good  title. 

If  he  neglects  to  appeal,  and  his  property  is  sold,  he  may 
at  any  time  object  to  the  judgment,  and  in  any  coun.  We 
do  not  agree  to  this. 

The  objections  to  the  execution  are,  however,  open  ;  it  is 
said  no  demand  of  payment  was  made  ;  that  it  is  not  shown 
the  land  was  within  the  bailiwick  or  jurisdiction  of  the  officer; 
that  the  properly  was  not  appraised,  or  advertised,  or  properly 
described. 

The  return  endorsed  on  the  fi.  fa,  is,  **I  have,  this  19th 
day  of  August,  1814,  seized  eight  hundred  acres  of  land» 
more  or  less,  at  Point  Pleasant,  about  seventy-five  miles  above 
the  town  of  Vidalia,  as  the  properly  of  the  within  defendant." 

"  W.  WILLIS,  Sheriff.* 

^^Land  sold  to  J.  Thompson,  for  one  hundred  dollars,  on 
twelve  months  credit.**  W.  WILLIS. 
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In  ihe  sheriflf'ti  deed  lie  recites,  thai  (his  ndjudicalion  was  WuTinvDiiT. 
made  after  having  exposed  the  land  to  sale  according  to  law.   October^  1840. 
Had  this  been  made  part  of  his  return,  the  case  would  have     biossahak 
fallen  to  the  letter  wiihin   the  case  of  Lo/on  vs.  Smithy  3        nxr, 
laukiana  ReporU^  176.     Bui,  admitting  this  makes  a  dif-      tuhu'm. 
ference,  we  are  of  opinion,  without  going  to  the  extent  of 
Ihe  judgmeni,  in  the  case  of  Brashear  vs.  Barabmo' el  a/., 
8  Jlforttfiy  641,  referred  to  in  the  above  case,  that  after  a 
lapee  of  more  (ban  twenty  years,  if  the  presumpiion  be  not  in 
favor  of  the  sherifT's  acis,  there  are  few  ancient  sales  which 
can  be  supported.     Where  is  a  man,  at  this  day,  to  look  for 
appraisements,  advertisements,  &c.  of^  niore*\*iMlii 

The  sale  is  at  tacked,  yir*/,   "as  not  reciting  thejudgment.*'  iherii»^TwiU 
The  sale  recites  the  title  of  the  suit  and  writ  of jL/a.,  whicti  *>«  .  presumed 

■      •     ■  /*  •     ^,  w     «  i  P>^  ••><*  ▼•lid. 

recites  the  judgment.  2d.  "  It  does  not  state  the  property  to 
be  in  the  parish  of  Concordia.''  It  describes  it  "  as  situated 
at  Point  Pleasant,  seventy-five  miles  above  Yidalia.''  3d.  Does 
not  "conform  to  the  return  on  the  jl./a.'' 

The  particulars  of  the  difference  are  not  set  out.  We 
know  of  no  law  which,  for  causes  like  these,  annuls  a 
sheriff's  deed. 

The  deed  is  further  objected  to  "as  not  being  legally  re- 
corded." There  is  a  certificate  of  the  parish  judge,  expressly 
stating  its  acknowledgment,  and  that  it  was  recorded,  July  20, 
1816.  This  recording,  it  is  contended,  should  have  been  made 
by  the  "clerk  of  the  county  court,"  under  the  law  of  1805. 
2  Moreau'i  Digt$iy  886. 

A  later  law  has  been  overlooked,  passed  in  1813,  which 
authorized  and  required  such  deeds  to  be  recorded  in  the 
office  of  the  parish  judge :  1  /(fern.,  702.  There  are  several 
other  exceptions  to  these  documents,  which  we  do  not  feel  it 
necessary  to  notice  separately,  as  they  go  to  the  eflect  of  the 
testimony  and  not  to  its  admissibility. 

We  conclude  that  Villaverde's  title  was  divested  by  these 
proceedings.     We  are,  however,  prevented  from  confirming 
the  judgment  below,   by  a  bill  of  exceptions,  concerning 
56  VOL.  XVI. 
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WmnvDuT.  which,  not  a  word  was  said  in  argument,  during  the  long 
October^  \s¥}.  debate  about  these  matters. 

BMo*HAHAx~~      The  defendant,  in  order  to  show  title  from  Henry  Turner, 

"J^^        produced  four  acts  of  sale,  none  of  which  are  notarial  or  au- 

TUHxn.      thentic.     These  were  excepted  to,  as  not  being  recorded  in 

AeU  of   sale  ^  ° 


Ming  friyi  the  parish  where  the  property  is  situated. 
!^pMiik^  ^^^  judge  a  ftfo  overruled  the  exceptions  and  admitted 
puiihwiierethe  them :  uo  reasons  for  this  are  assigned.  The  Lotdtiana  Code, 
ft^l/u«  inad-  orU  2417  provides,  *Hhal  ads  of  sale,  under  private  signature, 
J^j^^l^^fy^^^^  of  immoveables,  shall  have  eflfeci  against  third  persons  io 
imiiiovcAblepro.  general,  only  from  the  day  of  their  registry  in  the  office  of  a 
'*"^'  notary,  and  the  actual  delivery  of  the  thing  sold."  Art.  2242 

is  to  nearly  the  same  eflecf.  It  appears  to  us  they  were  im- 
properly received.  Though  the  defendant  has  shown  the 
properly  in  dispute  to  be  out  of  Yillaverde,  he  has  not  shown 
it  to  be  in  himself.  We,  therefore,  reverse  the  judgment  of 
the  District  Court,  and  order  that  the  judgment  be  entered  as 
one  of  non-suit,  the  defendant  paying  costs  in  this  court,  and 
the  plaintiff  the  costs  in  the  court  below. 


BROSNAHAM    ET    AL.    V$,    TURNER. 
ON   A    ftBHEAEINO. 

Where  a  judgment,  is  aet  up  as. the  basis  of  the  defendant's  title  in  a  petitory 
action  against  him,  its  ralidity  cannot  be  examined,  or  inquired  into  col- 
laterally. Never  having  been  roTersed  or  annoUed,  it  mast  have  its  fvll 
force  and  effect. 

Where  a  judgment,  writ  of  execution  and  a  sheriff's  sale  are  shown  in  sap- 
port  of  a  title,  it  necessarily  creates  a  strong  presomption  in  favor  of  the 
title  ;  and  'iBprima/acie  evidence  that  the  formalities  of  law  have  been 
complied  with. 
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TIm  law  pr^B  no  offset  to  acts  of  alienation  againat  tkird  pertom  in  fen-  WnraiH  Din. 
oral,  anion  they  haTO  been  dolj  enregietered.    By  third  penont  must  be   October^  1840. 
nndentood  all  pereons  who  are  not  parties  to  a  contract,  by  which  their 
inUrtat  in  the  thing  conveyed  i<  aooght  to  be  affected. 

So,  the  debtor  whose  property  is  sold  at  sheriff's  sale,  or  those  who  claim 
onder  him,  cannot  object  that  the  purchaser's  title  was  not  legally  con* 
▼eyed  or  transferred  to  the  defendant  who  claims  under  it. 

In  this  case,  a  rehearing  having  been  granted,  it  was  again 
argued  at  this  term. 

Elam  and  Bartony  for  the  plaintiffs.  Two  important  ques- 
tions are  submitted  for  the  solution  of  the  court. 

1.  Have  the  plaintiffs  shown  title  in  themselves  as  the 
heirs  and  legal  representatives  of  Antonio  Villaverde  1 

2.  Was  Villaverde  ever  legally  divested  of  his  tUU  to  the 
land  claimed  ;  and  especially  by  the  proceedings  in  the 
suit  of  Petit  against  him,  and  the  sheriff's  sale  consequent 
thereon  1 

I.  The  petition  sets  forth  the  right  and  capacity  of  the 
plaintiffs,  **  as  the  heirs  and  legal  representatives  of  Anto- 
nio Villaverde,  and  as  such  the  legal  owners  of  the  tract  of 
land"  in  question. 

The  defendant  excepted  to  the  plaintiffs'  capacity  to  sue 
as  the  heirs,  &c.,  of  Villaverde,  and  the  issue  thus  made  was 
tried  and  passed  upon  in  the  court  below.  The  exception 
was  dismissed  and  there  was  an  answer  to  the  merits,  upon 
which  the  cause  proceeded  to  final  judgment. 

The  exception  put  at  issue  the  validity  of  the  will  of  Vil- 
laverde, which  is  in  evidence  as  admitted  to  probate  under 
act  of  the  Territorial  Government  of  Florida;  and  the  right 
of  the  plaintiffs  to  take  under  it.  This  will,  we  contend,  is 
valid.  It  is  true  the  Legislative  Council  of  Florida  could  not 
make  a  will  for  Villaverde,  but  they  could  ratify,  or  rather 
legalize  his  will,  so  far  at  least  as  the  form  is  concerned  ;  in 
all  other  respects  it  bears  intrinsic  evidence  on  it« /ace,  as 
containing  the  last  will  and  dispositions  actually  intended  to 
l>e  made  of  all  his  estate  by  the  testator.  All  exceptions  as 
to  want  of  form  can  be  remedied  by  a  subsequent  law.     The 
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Wbstbbx  iiirr.  fonns  and  solemnities  of  a  will  are  the  creatures  of  the  law, 
Oa^ber^  1840.  and  intended  to  afford  the  evidence  of  the  testator's  will.  This 
has  been  fully  accomplished  in  the  present  case ;  and  it  being 
fully  shown  that  the  Legislative  Council  could  and  did  by  the 
act  in  question  establish  and  render  valid  the  will  under  consi- 
deration, and  by  doing  so,  clothed  it  with  all  the  formalities 
prescribed  for  the  validity  of  wills  in  that  place  ;  and  if  it 
could  have  any  effect  there  it  must  have  effect  here.  LotoH- 
ma  Code,  1598,  1681,  1682  ;  5  Mariin,  Jf.  S.,  48.  Consti- 
tution of  ihe  United  States,  artich  4,  section  1.  In  establish- 
ing the  proposition  that  the  will  of  Yillaverde  was  legal  and 
valid  in  Florida,  and  duly  proved  and  ordered  to  be  made 
executory  there,  it  follows  that  it  is  good  and  valid  and  must 
operate  on  the  rights  to  real  properly  here.  The  legal  capa- 
city of  the  heirs  to  lake  under  the  will  is,  therefore,  fully 
established. 

II.  Having  established  the  validity  of  the  will  and  the 
right  of  the  plaintiff's  to  sue  and  maintain  this  action  under 
the  authority  of  the  will,  it  only  remains  to  inquire  whether 
Yillaverde  was  ever  legally  divested  of  his  title  to  this  land. 

The  record  and  judgment,  execution  and  sheriff's  sale,  in 
the  suit  of  Petit  vs,  Yillaverde,  are  relied  on  to  show  that  he 
was  not  the  owner  of  this  land  at  his  death  ;  and  that  by  the 
proceedings  in  that  suit  and  the  sheriff's  sale,  he  was  legally 
and  completely  divested  of  all  title. 

On  a  close  examination  of  this  record  it  will  be  seen  there 
is  nothing  to  support  the  pretended  sheriff's  sale.  Not  even, 
a  citation  is  shown,  which  is  the  very  foundation  of  every 
judgment. 

The  validity  of  this  judgment  is  put  directly  at  issue. 
The  defendant  claims  and  sets  up  title  under  it  in  virtue  of 
the  sheriff's  sale  to  Thompson.  In  doing  this  he  is  himself 
as  muci)  a  party  to  that  judgment  as  the  plaintiffs;  and  if  he 
can  be  permitted  to  resort  to  the  entire  proceedings  to  estab- 
lish the  existence  and  certainty  of  the  judgment,  the  plain- 
tiffs are  entitled  to  the  benefit  of  that  evidence  to  show  thai 
the  court  which  rendered  it  was  without  jurisdiction;  thai 
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the  judge  acted  without  legal  autborify,  and  the  judgment  WsstsbuDist. 

itself,  on  the  face  of  it,  is  a  nullity.     Such  a  judgment  rcn-    Qcfe^  t840. 

dered  without  citation  or  appearance,  is  so  utterly  void  and 

imports  such  absolute  nullity  that  any  one  the  least  interested 

in  opposing  its  eflfects,  may  have  its  nullity  pronounced.  jBer- 

nard  vs.  Vignaudy    1  Martin^  JV*.   S,j   1  and  9 ;    ThompBon 

vs.  Tobni^  »  Peters,  163 ;  9  fVheaUm,  548. 

1.  The  Parish  Court  was  without  jurisdiction,  either  as 
to  the  person  of  the  defendant,  or  the  subject  matter  of  the 
suit. 

By  the  act  of  1807;  8  Martinis  Digesly  216,  parish  judges 
are  only  authorized  to  summon  persons  before  them  who  are 
residents  of  the  parish.  If  Yillaverde  was  not  a  resident  of 
the  parish  of  Concordia,  the  judge  had  no  right  to  issue  the 
order  to  appear  in  that  suit.  It  neither  appears  by  the 
pleadings  in  that  case,  which  was  absolutely  necessary  to 
give  jurisdiction  to  the  court,  or  by  evidence.  On  the  con- 
trary, the  recital  iu  the  certificate  of  confirmation  of  his  title 
to  this  land,  shows  that  Yillaverde  resided  in  Baton  Rouge, 
from  March,  1807,  to  July,  1808,  and  there  is  nothing  to  show 
he  ever  resided  in  Concordia. 

2.  Admitting  that  the  petition  alleged  his  residence  to 
be  in  Concordia,  the  court  was  without  legal  authority  to  act 
until  legal  service  of  a  copy  of  the  petition  and  citation  be 
shown.  It  was  also  necessary  to  show  that  the  cause  of 
action  arose  in  the  parish  of  Concordia  to  give  the  Parish 
Court  jurisdiction,  which  is  exclusively  local  and  confined  to 
the  parish.  The  words  of  the  act  of  1807,  section  10,  are 
that  Parish  Courts  have  jurisdiction  to  decide  all  suits  which 
may  ame  within  the  limits  of  the  parish.  See  the  jurisdic- 
tion of  the  Parish  Court  of  New-Orleans,  although  it  has 
concurrent  jurisdiction  with  the  first  District  Court,  its  local- 
ity is  circumscribed  and  confined  to  suits  and  actions  which 
originate  in  the  parish.  See  4  Martin,  670  ;  6  Idem,  9  ;  9 
/(fern,  560.     See  act  of  1813  ;  1  Moreau's  Digest,  338. 

3.  In  forced  alienations  the  forms  of  law  must  be  strictly 
pursued.     Is  there  any  evidence  in  this  record  to  show  that 
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Wsn-BRvDnr.  the  sherifT's  sale  in  question  has  been  made  according  to 
October,  1840.  |g^^7  One  thing  is  certain,  Villaverde  resided  in  Pensacola 
in  1818,  before  this  sale  was  made,  and  continued  to  reside 
there  until  his  death  in  1821  ;  he  was  consequently  an 
absentee  when  his  land  was  sold  in  Concordia.  The  law 
requires  the  sheriff's  demand  of  payment  to  be  **  left  at  the 
usual  place  of  the  party  against  whom  such  Writ  is  directed.'' 
Three  days  afterwards  he  may  seize  property  ;  *^  shall  cause 
a  list  of  the  articles  seized  to  be  given  to  the  debtor,  if  he 
may  be  found,  or  left  at  his  usual  place  of  abode,  with  a 
notice  to  appear  and  name  an  appraiser  of  the  property  seiz- 
ed." Acts  of  1805;  2  MareauU  Digest^  168.  Hn  case  ihe 
defendant  should  refuse  to  name  an  appraiser,  such  nomina- 
tion shall  be  made  by  the  sheriff."  CvaH  Code^  of  1808,  arti- 
cle S^page  490.  These  are  all  formalities  absolutely  requir- 
ed by  law  in  forced  alienations  of  property ;  are  not  acciden- 
tal but  essential,  and  of  the  essence  of  the  sale ;  and  the 
return  of  the  sheriff  should  show  the  observance  thereof. 

4.  Villaverde  being  an  absentee  in  1814,  a  curator  should 
have  been  appointed  to  his  property,  contradictorily  with 
whom  the  seizure  and  sale  should  have  been  made.  It  is 
shown  by  the  monition  law,  passed  in  1834,  that  purchasers 
at  sheriff's  sales  must  guard  against  all  illegalities  and  infor- 
malities, whether  before  or  after  judgment ;  and  nothing  can 
make  valid  a  sale  under  a  judgment,  when  the  party  was 
not  duly  cited.  So,where  there  has  been  no  service  of  citation, 
and  where  the  party  was  not  before  the  court,  either  by  ser- 
vice of  citation  regularly  or  voluntarily,  the  sale  under  such 
judgment  is  a  nullity :  Mat  vs.  Holmes^  8  Martm^  JV*.  S.^ 
145  ;  Donaldson  vs.  Dor^ey's  Syndic,  5  Idem.,  656  ;  I  Idem., 
9  ;  5  Martiny  464. 

5.  The  whole  record  of  the  suit,  in  which  the  land  id 
•question  was  attempted  to  be  sold,  was  put  at  issue  in  this 
case,  and  pleaded  by  way  of  a  peremptory  exception,  as  ret 

Judicata.  The  plaintiffs  had  a  right  to  object  to  the  sufficien- 
cy of  this  record  and  the  matters  it  contained,  to  support  the 
defendant's  plea. 
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FirsL  They  object  and  say  it  is  a  nullity,  for  want  of  cila-  Wismur  Dist. 
lion,  not  showing  any  appearance  or  answer  of  ihe  defendant,    October,  i84o. 
or  that  any  judgment  by  default  was  ever  taken  against  the  ' 
defendant  therein. 

Second,  That  no  legal  judgment  was  ever  rendered  on  the 
petition  in  said  suit ;  and  if  rendered,  it  was  not  legally  no- 
tified to  the  defendant. 

Third.  The  judgment  was  not  docketed,  as  the  law  re- 
quire^ to  be  binding  on  the  defendant's  property,  so  as  to 
authorize  the  issuing  of  ti  fieri  facias. 

Fourth.  It  no-where  appears  that  the  property  was  apprais- 
ed or  duly  advertised.  The  description  of  the  property  is 
too  vague  and  uncertain.  From  the  sheriff's  return,  the  only 
evidence  of  advertisement  we  have  at  all,  he  says,  '^  I  have, 
this  19th  day  of  August,  1814,  seized  eight  hundred  acres  of 
land,  more  or  less,  at  Point  Pleasant,  about seventy-five  miles 
above  the  town  of  Yidalia,  as  the  property  of  the  within  de- 
fendant." **Land  sold  to  J.  Thompson  for  one  hundred  dol- 
lars, on  twelve  months'  credit."  In  the  deed  of  sale,  it  is 
true,  the  sheriff  says,  "that  this  adjudication  was  made  ac- 
cording to  law."  Had  this  made  part  of  his  return,  the  case 
might  have  been  different.  But  as  it  is,  the  whole  proceed- 
ings in  making  the  sale  are  insufficient,  in  a  forced  alienation 
of  property,  to  give  title  to  the  purchaser:  Seethe  case  of 
M'Donough  vs.  Gramer^s  Curatory  9   Louisiana  Reports^  531. 

Point  Pleasant  presents  twenty  miles  front  on  the  Missis- 
sippi. Turner,  the  present  defendant,  acquired  the  title  he 
sets  up,  from  Thompson,  which  calls  for  land  fifteen  miles 
below  Point  Pleasant.  But  Turner  had  no  sooner  taken 
possession  under  his  sale  from  Thompson,  in  1820,  than  YiU 
laverde  appeared  and  commenced  suit  for  the  land  ;  and  the 
title  from  Thompson  was  not  recorded  in  the  parish,  until 
after  the  petition  was  filed,  and  but  one  day  before  service  of 
citation  ;  so  that  in  1814,  Villaverde  was  residing  in  Pensa- 
cola,  without  any  knowledge  that  his  land  was  sold,  and  in 
1820  he  repaired  to  Concordia  and  instituted  suit.  In  the 
following  year  and  before  the  suit  was  brought  to  a  trial,  he 
died,  and  it  was  shortly  afterwards  dismissed.     In  this  suit. 
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WiffmnDnT.  there  was  no  olher  evidence  of  the  validity  of  a  BheriflT's  sale 
^^^^^^^*  ^*^'    produced  (han  has  since  been  filed.     At  that  time,  only  six 
BBouTAHAx     yeors  after  the  sale,  the  defendant  relied  simply  on  the  sher- 
^Z"        ifTs  return,  for  a  compliance  with  ail  the  formalities  of  law. 
**  Where  is  a  man,  at  this  time  of  day,**  says  the  defendant, 
in  his  answer  to  that  suit,  ^  to  look  for  appraisements,  adver- 
tisements, &C.;*'  evidently  despairing  of  ever  showing  any 
thing  like  a  legal  sale. 

6.  The  legal  possession  of  the  land  never  passed  out  of 
Villaverde  and  his  legal  representatives;  and  the  defendant 
must  show  title,  in  order  to  be  maintained  in  possession,  of 
sufficient  dignity  to  divest  the  plaintiSs  of  the  actual  as  well 
as  legal  possession  of  the  land. 

Under  the  Civil  Code  of  1808,  possession  implies  a  right 
and  a  fact,  a  right  to  enjoy,  and  next  the  right  of  property 
and  the  fact  of  the  real  detention  of  the  thing :  Ciml  Code, 
p,  478,  art.  19.  The  confirmation  of  the  title  to  Yillaverde, 
is  evidence  of  his  actual  possession  and  the  fact  of  his  real 
detention.  **  The  actual  possessor,  when  he  proves  that  he 
was  formerly  in  possession,  shall  be  presumed  to  have  been 
in  possession,  also,  during  the  intermediate  space  of  time, 
.  until  the  contrary  is  proved:**  Idem,,  484,  arty  42;  Idem.,  476, 
art.,  18.  Henry  Turner  purchased  of  Thompson.  He  show- 
ed no  possession  up  to  his  death ;  and  nothing  has  since  tran- 
spired to  change  things,  unless  it  can  be  found  in  the  fact  of 
altering  the  word  continuance  of  Yillaverde's  suit,  after  his 
death,  and  changing  it  into  a  dismissal.  The  defendant,  as 
heir  of  Henry  Turner,  can  inherit  no  better  right.  He  suc- 
ceeded to  the  action  instituted  by  Yillaverde  against  Henry 
Turner,  and  is  responsible  for  what  was  done ;  and  the  record 
shows  that  on  14th  March,  1820,  Yillaverde  instituted  suit 
against  Henry  Turner,  to  get  back  his  land  which  was 
claimed  under  the  sheriff's  sale.  On  the  29th  March,  Tur- 
ner for  the  first  time  recorded  his  title  from  Thompson,  claim- 
ing a  tract  of  laud  only  "sixty  miles  above  the  post  of  Con- 
cordia.^* Turner  now  sets  up  title,  and  this  is  the  first  evi- 
dence of  his  possession.  After  issue  joined,  the  death  of 
the  plaintiff  and  defendant  were  suggested  with  leave  to 
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proceed  in  ibe  name  of  iheii*  legal  repreaentalivea.  Sobse-  WstTSRxDtiT. 
quenUy»  at  a  regoliOLr  term  of  ihe  court,  the  cause  was  order-  ^^^^^^*  ^^^' 
ed  to  l>e  continued  and  was  so  entered  on  the  regular  min- 
utes; but  the  continuance  appears  to  have  been  erased  and  the 
word  dismisaedy  written.  There  is  no  judgment  of  dwnUsal 
signed,  and  what  is  here  written  and  shown  by  the  defend- 
ant is  presumed  to  be  a  forgery.  The  suit  was  never  dismiss 
ted.     2  Louisiana  Reports^  291. 

7.  The  suit  of  1820  could  not  be  legally  dismissed  until 
Turner's  heirs  came  in  and  made  themselves  parlies,  and 
then  on  failure  of  the  plaintiffs  to  prosecutCi  the  suit  might 
be  dismissed.  This  not  having  been  done,  the  suit  remained 
io  fact  and  was  merged  in  the  present  one  in  1836.  Thus  it 
will  be  seen  that  Villaverde  and  his  representatives  never 
were  legally  out  of  possession  ;  and  will  any  one  say  that 
the  title  of  Henry  Turner  is  of  itself  sufficient  to  eject  the 
plaintiffii  from  the  premises,  or  to  hold  them  ;  Villaverde  and 
his  representatives  being  in  the  legal  and  actual  possession. 
It  is  the  right  of  possession,  annexed  to  the  fact  of  possession, 
that  gives  the  defendant  an  advantage  over  the  plaintiff  in  a 
petitory  action.  A  knavish  possessor  is  not  regarded  as  a 
poopesoor.    2  Doma^  (English  edition)  459. 

On  a  full  examination  of  the  law  and  the  authorities  here 
adduced,  the  court  must  irresistibly  come  to  the  conclusion : 

1.  That  from  the  illegalities  and  informalities  in  the  suit 
of  Petit,  both  before  and  after  the  pretended  judgment,  the 
title  to  the  land  claimed  never  passed  out  of  Villaverde. 

8.  That  the  rights  of  the  plaintiffs,  as  the  heirs  and  legal 
representatives  of  Villaverde,  were  established  by  the  order 
overruling  the  defendant's  excepti6n  to  the  right  ctf  the 
pUiotiflb  to  sue  as  well  as  by  the  evidence  and  pleadings ; 
therefore,  the  plaintiffs  ore  the  true  and  legal  owners  of  the 
l%Bd  claimed. 

ft.  That  the  defendant  not  having  eatablished  his  posses- 
sioo  by  title,  must  be  a  possessor  in  bad  faith,  and  should  be 
condemned  to  restore  possession  of  the  premises^  and  the  right 
reserved  to  the  {dain tiffs  to  demand  from  the  defendant  the 
Imits. 
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WiiTBBH  DftT.      Staej/y  for  the  defendant,  contended  that  this  behig  an  aetioo 
October,  1840,   (q^  (h^  revendicatioH  of  real  property  in  Louisiana,  by  persons 
BBoiarAHAx^  calling  ihenidelves  heirs  and  legal  representatives  of  A.  Vil- 
"  ^^        laverde,  both  their  capacity  to  inherit,  to  appear  in  court,  and 
TvmnB.       stand  in  judgment,  and  their  right  to  sue  and  recover  the 
property  claimed,  are  put  at  issue,  and  must  be  governed  and 
decided  by  the  laws  of  Louisiana.     See  Stary't  cot^iei  of 
lawsy  paget  24  et  seq ;  398  el  seq.     Lotdriana  Code^  arUck  9 
et  seq.  483,  1456  et  seq.^  and  the  nullity  absolute  11,  12,  19. 
Applying  this  rule  to  the  present  case,  it  will  be  seen  that  the 
will  is  null  and  void  ;  not  having  been  made  in  conformity 
with  the  laws  of  this  state  in  any  respect.     This  is  concla- 
sive  as  to  the  plaintiflTs*  right  of  recovery,  if  they  were  heirs 
and  had  capacity  to  take  under  the  will.     Further,  the  will 
has  never  been  admitted  in  this  state,  nor  has  it  been  proved,' 
or  its  execution  ordered.  The  grant  of  letters  of  administration 
to  Brosnaham  was  a  judicial  act ;  a  judgment  of  a  court,  which 
coming  from  another  state  or  territory,  should  have  been 
certified  according  to  the  act  of  congress. 

2.  JThe  defendant's  title  is  derived  from  a  sheriff's  sale  to 
J.  Thompson,  who  sold  toH.  Turner  in  1819,  by  private  act, 
which  was  recorded  in  March,  1820,  sixteen  years  before 
the  present  suit.  Under  this  sale,  H.  Turner  and  the 
defendant,  his  heir,  held  under  just  title  and  in  good  faith, 
the  peaceable  and  uninterrupted  possession  of  the  land  in 
question.  This  is  fully  sufficient  for  prescription  against 
even  the  real  owner,  if  present,  or  against  a  vacant  estate. 
For  from  the  death  of  Yillaverde,  in  1821,  the  successioQ 
was  vacant  and  the  prescription  of  ten  years  run  against  it. 
It  was  unclaimed  during  that  time ;  indeed  for  fifteen  years. 
Lofdsima  Code,  article,  3442  et  seq.  3492,  1088  ;  9  Louisiima 
Reports,  135. 

3.  But  was  prescription  interrupted,  or  did  Yillaverde  ever 
reclaim  the  land?  On  the  14th  March,  1820,  he  brought 
suit  against  H.  Turner  to  recover  the  land  and  died  the  next 
year.  At  February  term,  1822,  the  death  of  both  parties 
was  suggested,  and  an  order  of  court  entered  that  the  suit  be 
revived  in  the  name  of  both  parties.     By  the  death  oT  both 
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parties  the  suit  terminated,   although   it  might  have  been  WsmMrDiar. 
revived,  but  was  not.     At  February  term,  182S,  the  minutes    October^  \$A0, 
of  the  court  show  that  the  suit  was  dismissed^  or  striken  from     bkositaiiam 
the  docket  or  record  of  the  court.     From  this  circumstance        ^  ^^ 
we  may  deduce  the  following  conclusions  ;  first,  the  suit  ter- 
minated for  want  of  parlies  ;  second,  it  was  never  revived, 
BO  person  appearing  for  the  plaintiff,   &c. ;  third,  no  person 
claimed  Villa verde's  succession   until  1836 ;  fourth,  it  was  a 
vacant  succession,  no  person  claiming  it  for  fifteen  years,  and 
prescription   runs  after   ten  years,   &c. ;   and   fifth,   what- 
ever may  have  been  the  effect  of  the  act  of  the  Legislative 
Council  of  Florida,  until  the  institution  of  this  suit,  the  will 
being  a  nullity,  and  the4wo  colored  heirs  being  incapable  of 
inheriting  or  prohibited  by  law,  the  succession  was  to  all  in« 
tents  and  purposes  a  vacant  one.     If,  as  is  contended,  ihat 
act  fully  conferred  upon  the  plaintiffs  the  capacity  to  take  as 
legal  and  testamentary  heirs,  still  it  could  have  no  retroac- 
tive effect,  nor  could   it  interfere  with  or  divest  the  right  of 
third  persons  legally  acquired  before  its  passage.     Louistanat 
Code^  1024, 1 189 ;  9  Louiriana  ReporlSy  135 ;  8  Idem,  414. 

4.  But  the  defendant  has  a  good  and  legal  title  to  this 
land,  Villaverde  was  legally  divested  of  all  title  by  the 
sheriff's  sale,  under  execution  which  issued  on  a  judgment 
against  him.  This  judgment  and  execution  have  been  pro- 
duced in  evidence,  and  is  all  that  is  required  to  support  the 
authority  of  a  sheriff's  sale.  6  JlfaWm,  JV.  £.,  462;  4  LotUsiana 
IteporU,  12 ;  4  Wheaton  506 ;  1  Peters  340;  10  Idem  476.  This 
judgment  cannot  be  attacked  collaterally  ;  and  any  defects  or 
irregularities  in  the  proceeding?*,  anterior  to  its  rendition,  does 
not  affect  the  title  which  the  purchaser  acquires  nt  the 
sheriff's  sale  under  it.  2  Peters  163,  166  ;  6  Idem  729 ;  13 
Lotnsiana  Reports,  437  ;  5  Martin,  JV*.  S.,  219. 

5.  This  judgment  is,  however,  attacked  in  this  suit  and  its  . 
validity  objected   io;  first,  becatise  it  was  rendered  without 
previous  citation  ;  second,  without  answer  filed,  or  default 
previously  taken  ;  tlurd,  that  it  does  not  state  in  whose  favor  or 
against  whom  it  was  rendered,  and  contains  no  reasons ;  and 

fourth,  that  the  amount  is  stated  in  figures,  instead  of  being 
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Wsmmsi  UisT.  written  at  full  length.  In  answer  to  all  this  ;  in  the  first 
October,  1840.  place,  the  record  and  officer's  return  expressly  state,  that  the 
defendant  Villa verde  was  notified  or  cited.  In  relation,  how- 
ever, to  all  the  defects  alleged,  the  evidence  adduced  does 
not  establish  the  negatives  incumbent  on  the  plaintiffs  to 
prove,  that  is,  that  all  the  legal  formalities  were  not  observ* 
ed,  to  rebut  the  presumption  of  omnia  rit6  acta.  The  papers 
in  the  record  of  the  suit  of  Petit  ts.  Villaverde,  on  which  the 
plaintiffs  rely  and  have  offered  in  evidence,  are  merely 
certified  to  be  ^'  true  copies  from  the  originals,"  and  do  not 
even  purport^o  be  a  true  copy  of  the  whole  record  of  the 
suit.  This  was  not  produced  by  the  plaintiffs ;  they  ooly 
used  such  parts  as  suited  their  purpose.  If  it  had  been  all 
offered,  it  would  have  been  shown  that  the  defendant  was 
legally  cited,  and  filed  an  answer.  It  would  have  been  a 
work  of  supererogation  in  us  to  have  produced  the  record, 
until  the  plaintiffs  gave  some  evidence  to  rebut  the  presum|>- 
tion  of  law  in  their  favor.  Stubit  pntsumptio  donee  in  conira^ 
ria  probetmr ;   9  Lomriana  Reports^  542. 

6.  The  numerous  objections  to  the  execution  and  proceed- 
ings under  it,  sheriff's  sale,  &c.,  are  all  easily  answered  from 
the  papers  of  the  suit  in  evidence,  as  the  judgment  was  duly 
rendered  ;  execution  issued  more  than  eighteen  months  after- 
wards ;  the  land  was  seized  and  sold  after  a  lapse  of  forty  days, 
in  the  parish  where  the  judgment  was  obtained.  The 
sheriff  returns  that  ihe  land  was  exposed  to  sale  according 
inlaw,  and  his  deed  of  sale  recites  **  that  all  the  formalities 
of  the  law  had  been  complied  with  ;"  all  of  which  is  primd 
facie  evidence  of  its  correctness,  and  the  party  denying  it 
must  prove  the  contrary.  9  Louisiana  Reports,  542  ;  3/efem., 
476 ;  4  Wheaton,  500 ;  10  Peters^  449.  Villaverde's  title  was 
therefore  divested  by  this  sale,  and  (he  defendants  are  the 
legal  owners. 

7.  We  come  now  to  the  last  part  of  the  case  which  in- 
duced this  court  lo  render  a  judgment  of  non-suit.  This 
was  done  on  the  bill  of  excepiions  taken  by  the  plaintiffs,  on 
the  trial,  to  the  admission  of  four  private  acts  of  sale  of  the 
premises  lo  the  defendant.     In  the  first  place,  this  point  was 
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not  noticed  in  any  of  (he  arguments,  written  or  oral,  and  Winvur  uirr. 
the  court  should  have  considered  il  as  abandoned  :  I  JHforttn,  Odober^  i84o. 
JV*.  iS.,  299.  These  acts  of  sale  were  executed  between  the  motwAHAJT' 
defendant  and  his  brothers,  sisters,  and  mother,  as  inherit-  ^^^ 
ipg  from  Henry  Turner,  and  in  which  they  style  themselves 
his  heirs.  This  is  purely  a  transaction  among  the  heirs  of 
Henry  Turner,  in  which  they  sell  out  their  undivided  inter- 
ests in  this  tract  of  land  to  the  defendant,  also  an  heir. 
These  acts  were  under  private  signature,  and  their  execu« 
lion  was  proved  at  the  trial,  but  they  were  objected  to,  be- 
cause not  recorded  in  the  parish  where  the  land  is  situated, 
according  to  arts.  2242  and  2417  of  the  Louisiana  Code.  The 
want  of  his  recording  can  only  affect  creditors,  bona  purchasers 
and  third  persons  in  general.  The  plaintiff  do  not  claim  as 
creditors,  or  bona  fide  purchasers  from  Turner.  They  are  not 
third personsj  properly  speaking,  who  must  have  an  interest  to 
be  affected  by  the  acts  passed  :  IJtf ar/m,  JVl  S.y  487 ;  7  Idem.^ 
661  ;  4  Lotdsiana  Reports^  239.  The  plaintiffs  are  not  third 
persons,  as  respects  the  heirs  of  Turner.  They  can  only  be 
interested  in  the  question,  whether  Villaverde  was  divested 
of  title  by  the  sheriff's  sale  to  Thompson.  As  to  the  con- 
veyances or  transfers  of  title  from  Thompson  to  H.  Turner, 
and  the  sales  and  transfers  among  his  heirs  to  the  present  de- 
fendant, they  are  neither  parties,  privies  in  interest,  or  in  any 
other  manner  interested.  It  is,  therefore,  concluded,  that 
Tillaverde  was  legally  divested  of  all  title  by  the  sheriff's 
sale,  and  the  plaintiffs,  even  if  they  had  the  right,  have  no 
interest   to  interfere  with  the  title  of  the  defendant. 

Simony  /.,  delivered  the  opijuon  of  the  court. 

This  case  is  now  before  us  on  a  rehearing.  It  has  been 
ably  and  elaborately  argued,  and  we  have  derived  from  the 
briefs  of  the  counsel,  ail  the  light  which  conld  be  thrown  on 
the  important  subject  submitted  to  our  consideration. 

The  view  we  have  taken  of  this  case,  renders  it  unneces- 
sary, however,  to  inquire  again  into  the  validity  of  Villa- 
verde's  will,  and  into  the  effect  of  the  act  of  the  Legislative 
Council  of  Florida ;  as  even  admitting  that  the  plaintiffs  could 
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WbstbbitOmt.  be  considered  aa  legally  claiming  in  the  right  of  Villaverde, 

October^  1840.  under  his  pretended  will,  we  have  again  come  to  the  conclu- 

^===  gJQu^  ii^j^^  jjjg  ijiig  ^j^g  digested  by  the  sheriff's  sale  of  the 

BT  AL.        property  to  J.  Thompson,  under  whom  the  defendant  holds. 
TUK^B.  According  to  the  uniform  jurisprudence  of  this  court,  we 

MTheranjadg-  f^el  no  hesitation  in  saying  that  the  judgment,  which  is  the 
Se'^biitUof ^the  ^^^^  ^^  ^^^  defendant's  title,  and  which  was  rendered  but  a 
defendant's  title  very  short  time  after  the  constitution  of  the  state  was  in  force, 
t?onaMintt^imi  cannot  now  be  inquired  into  collaterally  in  this  suit,  and  that 
not  be  examined'  '^^^'"?  never  been  annulled,  it  must  have  its  full  force  and 
or  inqaired  into  effect.  The  defendant  has,  therefore,  shown  a  judgment, 
Never"  ^aTing  Writ  of  execution,  and  sale  to  J.  Thompson  under  them,  and 
'^^^^iicd^iTroow  ^^^^  necessarily  creates  a  strong  presumption  in  favor  of  his 
haTeitsfuUfoi-ce  title,  which  like  all  other  facts,  should  yield  only  to  the  proof 

of  the  contrary.     They  are  primA  facie  evidence,  that  the  for- 

Where  ajud|^  malities  of  the  law  have  been  complied  with  ;  the  plaintiff 
eout[on*^"and"ii  ^^^  adduced  no  proof  which  would  make  us  entertain  even  a 
•heriff's  sale  are  doubt  on  this  subject,  and  we  must  ag:ain  conclude,  that  tho 

shown     in   sop-  •  •■*  a    »  n 

)K>rt  of  a  title,  sale  was  regular.     8  M(trtiny  682;  3  Louisiana  Reports^  476; 

ireateVTl^iilj  «  Idem,,  486;  9  Idem.,  642. 

nresuniption  in      fhe  former  decision  of  this  court  was,  however,  a  judir- 

favor  of  the  title;  f  ,        .      "^      ^ 

and  hpUmafa-  ment  of  non-suit,  rendered  on  account  of  its  not  having  been 
the^formidities  si^o^'t^  that  the  acts  of  Sale  to  the  defendant  had  been  re- 
°^'*^***^®  !*?*'*  corded  in  the  parish  where  the  property  lies,  as  required  by 

articles  2242  and  2417,  of  the  Louisiana  Code,     In  this,  we 

think  it  must  be  changed.     The  law  gives  no  effect  to  acts 

of  alienation  against  third  persons  in  general,  unless  they  have 

Thelawgivet  ^^^"  regularly  registeied.     The  artick  2242  says:  against 

DO  effeet^to^acts  bon&  fide  purchasers  ov  creditors,  and  this  perhaps  would  show 

gainst  third  per-  the  real  meaning  of  the  words,  third  persons;  but  taking  the 

miiesrtiiey"have  expressions,  third  persons  in  general,  contained  in  article  2417, 

**Utcred*^  ^^By  '"  ^^^^^  proper  and  most  strict  sense,  it  seems  to  us,  that  by 

third      pervnU  third  parties,  must  be  understood  all  persons  who  are  not  par* 

must  be  under-    .         '  ^        ^  ,  i-i.i.'-.  .•       ,r       ,i- 

stood  all nersons  Hes  to  a  contract  by  which  their  interest  ^n  the  thing  con- 
JeMrci^ct:  ^«y«^  >3  sought  to  be  affected,  1  Martin,  JV.  S.,  387  ;  6 
bj  which  theiv  Jj)uisiana  Reports, 4,  So,  there  must  be  an  interest  to  be 
Uiing  conYejed  affected  by  the  act  passed,  7  JUlartin,  JV*.  S.,  661  ;  4  Lotnii* 
iffcSeS**  ^  ^  ''^^  R^P^^%  ®S9.     In  this  case,   we  have  already  said  that 
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Villa  verde  was  divested  of  his  tide  by  the  sheriff's  sale,  and  if  so,  WismHihrr 
it  mattered  not  to  hira  or   to  those  who  claim  in  his  right,   Oeiober^iOAO, 
whether  the  vendee  at  said  sale,  transferred  his  title  afterwards     bboskahuT" 
to  others  by  subsequent  sales,  as  Villaverde's  original  tiile  to  or        "  ^^ 
interest  in  (he  thing  sold,  could  never  be  aflected  by  such  trans-       tvutsb. 
fers.  The  rule  established  by  the  Code  would  receive  its  proper     „     ^   ^ , 

,...-_,  ^  ^  ,,.  _,  1     J      iji      So,  the  debtor 

application,  if  Thompson,  after  selling  to  Turner,  had  sold  whose  property 
the  property  toother  persons  who  would  claim  it  under  him,  j^^  J^e,'''^or 
contradictorily  with  the  defendant :  but  as  to  Villaverde,  or  »^o!«  ^J"®  «'•»« 

''  .        .         onder  him,  eao« 

the  plaintiffs  claiming  under  him,  it  appears  to  us  quite  im-  not  object  that 
material  whether  the  acts  of  sale  had  or  had  not  been  recorded,  \\^^  ^^  ^ot  le! 
as  they  could  neither  be  injured  or  benefited  thereby  :  and  we  s**'y  confeyed 

•^  ^  -^  '  or  trantferred  to 

must  consider  the  matter  in  dispute  in  the  same  light  it  would  the  defendant 
have  been  if  the  controversy  had  arisen  between  Villaverde  Jer^itT**""  ^^ 
and  Thompson  the  original  purchaser  at  sheriff's  sale. 

With  this  view  of  the  subject,  we  are  of  opinion  that  our 
judgment,  instead  of  being  one  of  non-suit,  should  be  wholly 
in  favor  of  the  defendant. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Of. 
BZCRAKeB  BAVK 

Then  it  no  law  or  ura^  which  aathorizes  the  party  on  whom  a  check  is  or  b.  oblbabi. 
drawn,  to  delay  payment  until  he  reoeiree  advice  of  iti  having  been  lldTisrl 

drawn,  from  the  drawer.  -t^It^! 

16L  4o7l 

Where  a  bank  payi  a  check,  which  has  been  altered  and  forged  for  a  much  ^  ~' 

larger  amoont  than  the  true  lum,  it  will  have  reeonne  to  the  party  to 
whom  or  for  whose  benefit  it  was  paid,  for  the  amount  of  the  forgery 
after  ita  diecoveiy. 


This  18  an  action  to  recover  the  euro  of  four  thousand  eight 
hundred  dollar^  the  amount  of  an  altered  or  forged  check  of 
two  hundred  and  thirteen  dollars  and  fifty  cents,  which  had 
been  changed  and  altered  to  five  thousand  and  thirteen 
dollars  and  fifty  cents. 
58  VOL.  XVI. 
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EAnnv  Xhn.     Th©  plaintifis  allege,  Ibat  od  the  tSth  April,  18S7,  the 

^^^'^"'^'  ^^^'  Bank  of  Mobile  drew  a  check  on  the  plaintiffs,  in  New-York, 

xxRCHAHTf*    for  two  hundred  and  thirteen  dollars  and  fifty  cents,  payable 

tw.'         to  the  order  of  6.  D.  Duncan,  fifteen  days  after  date,  who 

S"!^*"t3f  endorsed  it  to  the  order  of  Thomas  Thurstand.     That  it  was 

altered  to  the  sum  of  five  thousand  and  thirteen  dollars  and 
fifty  cents,  and  sold  to  the  Exchange  Bank  of  New-Orleans. 
The  cashier  of  said  bank  endorsed  the  check,  after  it  bad 
been  thus  altered  and  forged,  to  the  Girard  Bank,  in  Phiia- 
delphia«  for  collection;  and  it  was  sent  to  New-Turk,  and  pre- 
sented to  these  petitioners  for  payment ;  who^  being  ignorant 
of  the  fraud  that  had  been  committed,  paid  the  same,  and 
passed  the  full  amount  to  the  credit  of  the  defendants.  That 
said  payment  was  made  in  error,  and  the  Exchange  Bank- 
ing Company  are  bound  to  refund  the  difference  between  the 
true  sum  and  that  to  which  said  check  had  been  altered,  to 
wit :  the  sum  of  four  thousand  eight  hundred  dollars,  for 
which  they  pray  judgment. 

The  defendants  denied  all  the  allegations  in  the  petition^ 
and  averred  they  were  in  no  manner  liable. 

The  evidence  shows  that  a  check  for  two  hundred  and 
thirteen  dollars  and  fifty  cents  was  drawn  by  the  Bank  of 
Mobile,  the  16th  of  April,  1837,  on  the  Merchants'  Bank  of 
New-York,  payable  fifteen  days  after  date,  to  the  order  of  O. 
D.  Duncan,  and  endorsed  by  him  in  blank ;  and  also  by 
Thomas  Thurstand.  That  on  the  17th  April,  the  Exchange 
Banking  Company  bought  this  check  from  Thurstand,  filled 
up  and  altered  to  five  thousand  and  thirteen  dollars  and  fifty 
cents,  endorsed  it  and  sent  it  with  a  letter  of  advice  to  the 
Oirard  Bank  of  Philadelphia  for  collection,  as  their  agent, 
who  informed  them  the  check  was  paid.  Thurstand  opened 
an  account  with  the  Exchange  Bank,  and  drew  out  the 
whole  amount  on  the  day  after  the  purchase  of  the  check. 
The  Merchants'  Bank  in  New-York  sent  notices,  dated  the 
2d  August  following,  to  the  Exchange  Bank,  in  New- 
Orleans,  notifying  them  of  the  forgery,  and  that  they  should 
demand  the  difference  between  the  true  amount  and  that  to 
which  the  check  had  been  altered.    They  paid  the  check 
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Ihe  fat  May,  18S7»  and  charged  the  Bank  of  Mobile  with  the  Eimur  Onr. 
entire  amouDi  to  which  it  had  been  altered.  December,  ig4o. 

Testimony  of  witnesses  was  taken  as  to  the  custom  of    „HCBAin«»* 
writing  a  letter  of    advice,  accompanying  checks  when  BA>KurH.Toix 
drawn.     It  was  stated  that  it  was  not  customary  to  send  or  szouvm  mum 
receive  letters  on  drawing  or  paying  checks.     The  president  **  **  •■!«*»•. 
of  the  Bank  of  Louisiana,  stated  that  in  purchasing  checks 
from  a  stranger,  he  would  wait  for  a  letter  of  advice,  but 
not  when  he  knew  the  person  from  whom  he  was  buying. 
That  in  drawing  bills  of  exchange,  he  always  writes  by 
the  first  mail  after  he  has  drawn,  and  should  expect  a  letter 
of  advice  when  drawn    upon.     The  fact  of  the   forgery 
and  alteration  of  the  check,  before  it  came  into  the  possession 
or  was  purchased  by  the  defendants,  was  fully  proved. 

The  cause  was  submitted  to  a  jury  upon  the  evidence  of 
the  case,  who  returned  a  verdict  for  the  plaintiffs  in  the  sum 
claimed,  and  from  judgment  rendered  thereon,  the  defendants 
appealed. 


C.  JIf.  ^  R  B.  Conrad,  for  the  plaintiffs. 
L.  Paru,  contra. 

Martia,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment,  by  which 
the  plaintiffs  recovered  the  sum  of  four  thousand  eight  hun- 
dred dollars,  alleged  to  have  been  paid  through  error.  The 
general  issue  was  pleaded. 

The  facts  of  the  case  are  these  :  The  defendants  purchased  ^ 
a  cbecl^  drawn  by  the  Bank  of  Mobile  on  the  plaintiffs,  for  \ 
the  sum  of  two  hundred  and  thirteen  dollars  and  fifty  cents, 
which  had  been  altered  so  as  to  appear  to  be  for  the  sum  of 
five  thousand  and  thirteen  dollars  and  fifty  cents.  The  check 
was  paid  for  this  apparent  sum  to  the  defendant's  agent.  ' 
The  fraud  having  been  afterwards  discovered,  the  plaintiffs 
claimed  the  difference  between  the  real  and  apparent  sum ; 
and  payment  being  refused,  the  plaintifis  brought  the  present 
suit    •  \ 


OO  CA€E8  IN  THE  SUPREME  COUST 

KAflni*  DuT.     The  defence  is  that  the  plaiDCiffi  paid  the  cheA  before 

^^^o"!'^*  ^^^'  they  received  any  adrice  of  it    That  the  forgery  is  apparent, 

xBMiuro*    <uid  the  plaintifls  were  guilty  of  laches,  in  not  giving  timely 

nciuv«B  BAVK     Admitting  that  this  defence  was  proper  under  the  plea  of 
"'  the  general  issue,  it  appears  to  us  unavoidable.    We  are  on- 
acquainted  with  any  law,  requiring  or  authorizing  the  sus- 
pension of  the  payment  of  a  check,  until  advice  of  its  being 
Then  it  no  clrawB  has  been  received*    The  testimony  which  has  been 
whidi^  aothm^  introduced  to  establish  the  usage  of  giving  advice  of  the 
iu«  the  party  on  drawing  of  chockeu  is  insufficient  to  prove  it  to  be  universal, 
drawn,  to  delay  or  SO  general,  as  to  authorize  us  to  receive  it,  havmg  any 
[SrildvV^  binding  force.    The  defendants  having  bought  the  check 
of  its    having  i^fter  the  forgery  had  been  committed,  and  having  endorsed 

been  arawniirom  .  ...  .  ■     .•■  ■  •        i   .     •/«• 

the  drawer.       It  gavo  It  credit,  now  Urge  with  ill  grace  that  the  plamUns 

did  not  notice  the  forgery  when  the  check  was  presented  Co 
ihem  for  payment,  while  they  {the  defendants)  did  not  do  so 

^  when  they  purchased  it. 

'     Whefv  a  hank 

/  pi^s  a  eheek  The  knowledge  of  the  forgery  appears  to  have  been  first 
dtli^ll^r^"  S'^^Q  ^^  ^b^  plaintiflb,  in  a  letter  of  the  cashier  of  the  Bank 
ed  for  a  much  of  Mobile,  dated  on  the  17tb  July,  1837,  and  they  inforoied 
tiuiT'^  the  ™  trai  the  defendants  of  it  on  the  2d  August  following. 

reTOoiir't!»**ihe  "^^^  ^^^^^  grounds  sct  up  in  the  defence  were  proper  mnt- 
pany  to  whom,  ters  for  the  consideration  of  the  jury,  and  they  have  disre- 
nefiUt^a^s'^id'  garded  them.  The  evidence  fully  disproves  the  plea  of  the 
o?  tiiV  forKcvy!  general  issue,  and  establishes  the  facts  and  allegations  of  the 

after  its  diaeore-  petition* 
17. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  thti  the 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs. 
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EitTBur  Dm. 

DETKAUD  Of.   BANKS.  Jkeember,  1840. 


SBTBAfJB 
▲PPBAL  VEOH  TBI  OOUAT  OV  THB  FUMT  JUDICIAL  OISTftlCT.  ^ 

Where  the  notary  rtatee  tiiat  he  **  demanded  payment  fbr  said  note  at  the 
domicil  of  the  maker  thereof,  and  was  answered,  that  he  was  not  there, 
and  hed  left  no  fbnds  to  pay  it,*  the  demand  is  saffieient. 

This  18  an  action  against  the  maker  and  endorser  of  a 
promissory  note,  duly  protested  for  non-payment. 

The  endorser  alone  made  defence.  He  pleaded  the  gene- 
ral issue,  and  put  the  plaintiff  on  strict  proof  of  his  demand. 
In  an  amended  answer  he  prayed  for  a  trial  by  jury,  which 
was  disallowed,  as  the  application  was  made  since  the 
{Momalgation  of  the  law  requiring  a  substantial  defence  to 
be  sworn  io  in  a  suit  on  a  monied  obligation. 

There  was  judgment  against  the  defendant,  and  he 
appealed. 

F.  B,  Conrad^  for  the  appellant. 

Hoa^  contra. 

Oarlandf  /.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  on  a  promissory  note  for  one 
thousand  four  hundred  dollars,  against  F.  Tessiw  as  the 
maker,  and  Banks  as  endorser.  The  former  made  no  de- 
fence, yet  no  judgment  is  rendered  against  him.  Banks,  in 
October,  1838,  filed  a  general  denial;  on  the  17th  April  fol- 
lowing, he  filed  a  supplemental  answer,  asking  that  the  cause 
be  tried  by  a  jury.  This  was  afterwards  rejected  by  the  court 
below,  on  the  ground  that  the  defendant  had  not  brought 
himself  within  the  provisions  of  the  act  of  the  legislature, 
approved  March  20th,  18S9,  allowing  juries  in  suits  com- 
menced on  promissory  notes.  The  district  judge  was  cer- 
tainly correct,  as  the  defendant  had  not  complied  with  the 
provisions  of  the  statute,  and  gave  judgment  againdt  Banks, 
who  appealed. 


4es  CASES  IN  THE  SUPREME  COURT 

EimmBv  DiiT.      The  ground  of  defence  now  is,  ihat  it  is  not  sufficiently  set 

^^^'g*'*^*'^^-  forth  in  the  protest  of  the  notary,  that  he  presented  the  note 

BBTBAUB      for  payment,  and  the  language  used  by  this  court  in  the  case 

BAvst.       ^^  Warren  vs.  Briscoe^  12  Lownana  Reports^  472,  is  relied  od 

to  sustain  the  objection.    There  is  a  material  difference  be* 

tween  that  case  and  the  present.     In  that,  the  notary  does 

not  state  he  presented  the  note  for  payment,  or  made  a 

Where     the  demand  of  payment,  and  the  court  very  properly  held  the 

he  ••demanded  proof  of  the  demand  insufficient,  but  in  this  case,  the  notary 

nSTeuhe  dom^  ^Jh  he  ^^demanded  payment  for  said  note  at  the  domicil  of 

ieiiofdkeinaker  the  maker  thereof,  and  was  answered  that  he  was  not  there, 

thereof,  and  was        ,  ,      -  i   ^   ^       i      i  •    m     -nr      ■  •   i     ■  >         ^ 

answered  that  he  and  had  not  left  fuods  there  to  pay  it."  We  thmk  this  sum* 
and  Im^  i^rnoi^i®'^^-  '^^^  question  now  raised,  was  before  us  at  the  Octo- 
fundt  to  w  it,"  her  Term,  in  the  Western  District,  in  the  case  of  Jfotes  Es* 

the    demand  ii 

ecutor  et  al,  vs.  Beardy  ante,  308 ;  and  the  case  of  Warren 
V8.  Briscoe,  fully  discussed.  We  then  held,  a  protest  similar 
to  the  present  was  sufficient,  and  the  reasons  for  that  opinion 
are  stated  fully. 

The  plaintiff  claims  damages  for  a  frivolous  appeal.  We 
are  not  disposed  to  go  to  the  extent  allowed  by  law,  as  it  is 
possible  the  defendant  may  have  been  induced  to  take  this 
appeal  in  consequence  of  the  generality  of  the  language  used 
in  the  case  of  Warren  vs.  Briscoe. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  ^ 
of  the  District  Court  be  affirmed,  with  costs  and  five  per  cent 
damages. 
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BlfTIBB  DltT» 

SHIELDS   ET   AL.   VS.  PERRT,  M^CLUEE  ET  AL.  December^  1840. 


APFBAL   FROM  THB  OOMMBRCIAL  OOUET  OV   NBW-OKLBANI.  V». 

RBIT,  K'OLinUi 
■T  AL, 

All  interrenor  may  produce  evidence  to'  prove  that  the  property  attached 
had  been  tranaferred  to  third  persona,  before  coming  into  his  poeaesaion  aa 

owner,  in  order  to  ahow  that  the  defendanta  had  parted  with  their  inter- 

« 

eet  at  the  time  of  the  attachment. 

A  bill  of  aale  or  written  title,  ia  not  neceauiy  to  tranafer  title  to  a  ahip,  and 
parole  evidence  of  a  aale  may  be  offered,  connected  with  a  written  title 
made  in  porananoe  of  it. 

This  suit  was  iDstitated  by  attachment  the,  27th  Novem- 
ber, 1838^  and  the  petition  filed  the  next  day.  The  plain- 
tiffs allege  that  they  are  the  holders  and  owners  of  four  pro- 
missory notes  for  one  thousand  one  hundred  and  sixty-seven 
dollars  thirty-five  cents,  signed  by  Samuel  Perry  &  Co.,  to 
the  order  of  and  endorsed  by  James  H.  M'Clure,  negotiable 
and  payable  at  the  Canal  Bank,  in  New-Orleans,  and  all  of 
them  due  and  protested  for  non-payment.  They  pray  for 
judgment,  and  that  property  of  the  defendants  be  attached. 

The  sheriff  attached  and  took  into  his  possession  the 
•team-boat  Echo. 

Albert  Edwards  intervened  and  claimed  the  boat,  alleging 
that  the  defendants  were  not  at  the  time  of  issuing  the  writ 
of  attachment  the  owners  of  said  boat,  and  that  he  is,  and  was 
the  true  owner  before  and  at  the  time,  and  prays  leave  to  in- 
tervene; that  said  seizure  be  set  aside;  and  that  he  be  declared 
the  true  and  lawful  owner  of  said  boat. 

The  attorney  for  the  absent  defendants  ple&ded  a  general . 
denial,  and  the  plaintiffs  joined  issue  with  the  intervenor. 

The  evidence  showed  that  the  boat  attached,  was  enrol- 
led in  Cincinnati,  the  26th  July,  1836,  as  the  property  of  the 
firm  of  James  H.  M'Clure  &  Co.,  in  Newport,  Kentucky; 
that  the  partnership  was  dissolved  in  June,  1838,  and 
M'Clure  conveyed,  by  bill  of  sale,  the  steam-boat  to  his  other 
partners,,  in  consideration  of  a  balance  he  owed  on  settlement. 


4«4  CASES  IN  THE  SUPREME  COUt^T 

Emtw  Um  Albert  Edwards,  as  appears  by  Che  testimony  of  a  wilneas, 
J^^i^i'^f  ^*^  purchased  this  boat  from  the  partners  of  M^CIure,  by  verbal 
MBUM  n  AL.  agreement,  sometime  in  September,  1838,  and  took  posses* 
nBmT,^*ci,vBB  ^^^^  ^'  ^^^  ^°  October  following,  at  Paducab,  in  Kentocky, 
■*  ^       where  she*  was  then  lying,  and  on  the  Sd  of  December,  16S8, 
at  New-Orleans,  there  was  a  regular  act  of  sale  passed  be- 
tween the  parties.     It  was  made  in  the  name  of  the  firm  of 
James  H.  M^CIure  &  Co.,  to  the  intervener  Edwards.    The 
attachment  of  M^Clure's  mterestf  was  attempted  to  be  made, 
on  the  27th  November,  1838,  by  the  plaintiflTs  in  thissnit. 

The  parole  evidence  of  the  intervener,  showing  that 
M^Clure  had  parted  with  his  interest  in  the  boat  to  third  per- 
sons before  issuing  the  writ  of  attachment,  was  objected  to» 
on  the  ground  that  the  intervener  must  show  title  in  himself, 
and  not,  in  this  suit,  set  up  a  claim  for  others;  and  also^ 
that  the  sale  of  a  steam-boat  cannot  be  proved  by  parole  evi* 
dence;  and  also,  that  the  written  sale  to  the  intervener,  was 
subsequent  in  date  to  the  attachment.  The  evidence,  both 
parole  and  written,  was  received,  and  the  plaintifis'  counsel 
excepted  to  the  opinion  of  the  court. 

There  was  judgment  for  the  intervener,  decreeing  him  the 
steam-boat  which  he  claimed  as  owner,  and  the  plaintifls 
appealed. 

C  JH.  JoneSi  for  the  plaintifls,  contended  that  the  parole 
evidence  of  the  sale  of  the  steam-boat,  was  improperly  re- 
ceived on  several  grounds.  It  -was  inadmissible  in  as  much 
as  the  claimant  should  show  a  written  title  to  himself,  before 
the  suing  out  of  the  attachment. 

2.  The  parole  evidence  only  goes  to  show  that  M^Clim 
parted  with  his  interest  in  the  boat  to  others  or  third  peraons^ 
and  not  the  intervener.  The  latter  should  not  be  permitted  to 
bring  in  other  parties  and  show  title  in  them. 

3.  The  parole  testimony  is  inconsistent  with,  and  conlra- 
diets  the  written  act  of  sale  which  is  made  and  dated  the  9d 
December,  1838,  several  days  after  the  attachment  was  levi* 
ed,  by  M^CIure  and  the  other  members  of  bis  firm,  to  the 
intervener.    This  proves  that  he  had  not  parted  with  his  in- 
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terest  or  legal  Uile  in  tKe  boat  ai  the  ticae  the  attacbmeot  EAmmx  Djit. 
was  aeryed.  He  bad  in  UldI  an  attachable  interest,  and  there  ^>n»"^«  iMO. 
should  be  judgtneot  for  the  plaintiffs. 


vt. 
pnuix,  xHsunuc 


CkmOf  for  tbe  intervenor,  said  that  no  bill  of  sale  is  neces^ 
sary  to  pass  the  title  to  a  ship.  The  evidence  shows  clearly 
that  M^Clure  had  divested  himself  of  all  title  to  the  boat,  as 
early  as  May  or  June,  18S8,  and  that  the  interveoor  was  in 
possession  and  made  repairs  as  early  as  October,  of  that  year. 
This  was  sufficient  evidence  of  his  right,  and  to  enable  him 
to  hold  the  boat  against  M'Clure,  or  any  other  persons  claim- 
ing under  him. 

Simon,  /«,  delivered  the  opinion  of  the  court. 

On  the  27th  of  November,  1838,  plaintiffs  sued  out  a  writ 
of  attachment,  which  was  levied  on  the  sleam-boat  Echo,  as 
the  proper4y  of  the  defendant  M^Clure.  On  the  6th  Decem- 
ber ensuing,  Edwards  intervened,  claioung  the  ownership 
and  possession  of  the  boat,  and  prayed  that  the  attachment 
be  set  asidci  and  that  the  boat  be  restored  to  his  possession 
as  his  property.  There  was  judgment  in  his  fovor  in  the 
court  below,  and  the  plaintiSs  appealed. 

We  have  first  to  notice  a  bill  of  exceptions  taken  to  the 
opinion  of  the  lower  court,  permitting  the  intervenor  to  prove 
that  the  ownership  of  the  steamboat  attached  was  not  in 
M'Clure,  but  in  third  persons  not  parties  to  this  suit,  and  it  is     ^^  iotenroior 

may       produce 

insisted  that  the  intervenor,  claiming  the  ownership  of  the  evidence       to 

^^  aft-    A      #L 

boat^must  show  title  in  him8elf,and  that  he  cannot  be  allowed  property  att»^- 
to  interfere  and  set  up  a  claim  for  third  persons,  who  have  not  ^  J**^  ^  ^*^° 
thought  proper  to  do  it  for  them«|elves.     We  are  unable  to  third    penops, 
perceive  any  weight  in  this  objection:  the  intervenor  does  into'his  pmiMiS 
not  claim  the  boat  as  the  property  of  third  persons,  but  as  his  ^^  «•  owner,  in 
own;  and  his  object  in  producing  the  evidence,  was  clearly  to  tbat  the  defend- 
sbow  that  M'Clure,  having  parted  with  his  interest  in  the  boat  tl^  their ^ntei> 
several  months  before  the  issuing  of  the  attachment,  and  y^'l^k^Y^ 
having  transferred  it  to  others,  who  afterwards  sold  it  to  the 
intervenor,  the  boat  was  not  the  property  of  M^Clure,  at  the 
time  the  attachment  was  levied.    It  was  necessary  for  the 
59  VOL.  XVI. 


48<  CASES  IN  THE  SUPREME  COURT 

Baituh  Dm.  iotervenor  to  establish  his  claim  of  title  as  against  the  plain- 
■P^^^*"*^'  '^*^-  tiffs,  and  we  see  no  good  reason  why  he  should  have  been  pre- 
moLDB  n  AL.  eluded  from  showing  that  the  property  which  he  had  acquired 
**'«cuiR«  a  written  title  to  after  ihe  levying  of  the  attachment,  in  exe- 
n  AL.        cution  of  a  previous  verbal  agreement,  had  ceased  to  be 
M'Clure's,  long  before  the  institution  of  this  suit,  and  be- 
longed to  persons  from  whom  the  intervenor  derives  bis  said 
title.  The  objection  was  properly  overruled. 

Plaintiffs  also  complain  that  the  judge  a  quo  permitted 
parole  evidence  to  be  introduced,  to  prove  the  sale  of  ihe 
steam-boat  to  thejntervenor,  whilst  there  was  better  evidence 
consisting  in  a  notarial  act  of  sale.  The  bill  of  exceptions 
taken  to  the  opinion  of  the  court,  overruling  the  objection, 
shows  that  the  act  of  sale  was  also  offered  to  be  produced, 
and  we  find  a  copy  of  it  in  the  record.  The  bearing  of  the 
evidence  sought  to  be  introduced,  was  to  prove  a  verbal  sale 
sometime  previous  to  the  written  one,  and  anterior  to  the 
issuing  of  the  writ  of  attachment,  that  is  to  say ;  the 
written  sale  had  been  executed  in  compliance  with  a  previous 
verbal  contract.  It  is  well  known  and  settled,  that  no  bill  of 
A  bin  of  nie  ^^^®  ^^  necessary  to  pass  and  transfer  title  to  a  ship;  a  fortiori 
or  written  tiUe,  jg  (be  evidence  legal,  when  the  parole  proof  is  so  connected 

it  not  nc©c8»ry      .,,  i.ii  ...         ,^i 

to  tnnsfer  title  With  the  Written  oue  that  the  latter  is  nothing  but  the  con- 
Mroie  evideDoe  Sequence  of  the  first  verbal  agreement,  and  is  resorted  to,  to 
of  a  laie  mty  be  ghow  the  date  of  the  original  contract,  accompanied  by  the 

ofiend,  eoDDeet-  °  . 

ed  vith  a  vrit-  delivery  and  possession  of  the  object  sold.     The  objection  was 

'^iiiSSJ? onlT  certainly  unfounded. 

On  the  merits,  we  think  the  intervenor  has  sufficiently 
made  out  his  title;  no  allegation  of  fraud  and  collusion  is  set 
up  against  him,  he  has  shown  that  M'CIure,  by  act  under 
private  signature,  dated  5ih  of  May,  1838,  had  sold  out  his 
interest  in  the  boat  to  his  former  partners ;  that  in  September 
following,  the  intervenor  took  possession  of  the  boat  in  con- 
sequence of  a  verbal  agreement  with  his  vendors;  that  he  ex- 
pended six  hundred  dollars  in  repairs  on  her  ;  that  the  exe- 
cution of  the  contract  was  postponed  until  the  boat  should 
reach  New-Orleans,  and  that  a  bill  of  sale  was  passed  ac- 
cordingly on  the  3d  December,  1838.    From  these  facts^  we 
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must  come  (o  the  cooclusioD,  that  the  intervenor  has  shown  Bimui  Dut. 
title  enough  to  resist  the  claim  of  the  plaintiffs,  or  of  M'Clure,  l^^cember,  isia 
under  whom  ihey  necessarily  claim,  and  no  superior  right     bqum«at 
having  been  exhibited,  the  judgment  of  the  inferior  tribunal  ««• . 

SMITH  9 

ought  to  remain  undisturbed. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs. 


•msxGi. 


B0UR6EAT   OS.    SMITh's  SYNDICS. 
AFFBAL    VROM    THS    COURT   OF  THB   FIRST    JUDICIAL    PISTRIOT. 

The  demand  of  the  notaiy  and  protest  of  the  notes  for  non-payment,  is  a 
sufficient  putting  in  default  to  pay  the  price,  to  aathoiixe  a  rescission  of 
the  sale  of  property. 

Where  it  is  expressed  in  the  act  of  sale  that  notes  were  ^  received  in  pay- 
ment," this  expression  will  be  taken  in  reference  to  other  parts  of  the 
act,  where  it  is  shown  a  mortgage  was  retained,  Aec.  In  such  a  case,  it  is 
not  sach  a  payment  as  will  prevent  a  rescission  of  the  sale  in  case  of  non- 
payment of  the  notes. 

The  filing  ofnotet  given  for  the  price  of  property,  in  a  tuit  for  the  rescission 
of  a  sale,  is  a  sufficient  return  of  them  to  authorize  the  rescission. 

The  article  2543  of  the  Louisiana  Code,  contemplates  the  allowance  of 
damages  for  waste  and  deterioration  of  property  only,  and  not  for  the 
depreciation  in  the  nominal  value,  at  the  time  of  rescinding  a  sale. 

This  is  an  action  for  the  rescission  of  a  sale  of  a  plantation 
in  Point  Coup6e,  made  to  William  Smith,  for  the  lum  of 
eighteen  thousand  dollars,  payable  by  installments,  and  for 
which  notes  drawn,  by  R.  Pearse  &  Co.,  to  the  order  of  and 
endorsed  by  Smith,  were  given  inpayment^  and  so  expressed 
in  the  act  of  sale;  the  usual  mortgage  was  retained,  and  the 
notes  marked  and  identified  with  the  mortgage.  The 
notes  were  all  protested  for  non-payment  at  maturity.  lo 
(he  meantime  Smith  failed  and  made  a  surrender  of  this  and 
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BOUBfiXAT 

tw. 
mrDicii. 


EA«tsMr  Dm.  his  oiber  property  to  hw  creditorB.  The  plakiiiff  and  teoder  of 
IkcenAer,  1840.  ihe  plantation  institated  the  present  suit  against  Smith's  syn- 
dics for  the  rescission  of  the  sale;  and  annexed  all  the  notes 
and  protests  to  the  petition.  The  syndics  denied  the  right  of 
the  plaintiff  toobtain  a  rescission  of  the  sale.  They  avened  that 
she  had  remained  in  possession  ever  since  the  sale,  and  was 
responsible  fdr  the  use  and  rents  of  the  property  which  they 
allege  was  worth  fire  thousand  dollars  per  annum,  and  for 
which  they  pray  judgment  in  reconvention.  Upon  these 
pleadings  and  issues  the  cause  was  tried. 

There  was  judgment  for  the  plaintiff  simply  rescinding  the 
sale  and  returning  her  the  property,  from  which  the  defend- 
ants appealed. 

MUehell,  for  the  plaintiff,  prayed  an  amendment  of  the 
judgment,  allowing  the  plaintiff  damages  prsportiened  to  (he 
depreciation  of  the  property  in  valne  sioee  18S7,  the  tioEke  of 
sale,  and  the  present  time.  6  TouSter,  Jfo.  St9 ;  lAmrima 
Ceiey  »Me9  1M4,  M49. 

S.  HeiiMRsled  that  whenever  the  purchaser  ftiikte  pay 
the  price,  the  vender  bat  a  right  to  have  the  sale  reseioM. 

6  TonOt^,  JinM*m  9i  and  4t» ;  L&ukima  Cois,  fftide 
2041  ;  8  Louisiana  Reports,  81. 

/.  JV.  Smith,  for  defendant. 

1.  There  is  neither  allegation  nor  proof  that  the  defend* 
ants  have  been  put  in  default.  Until  that  is  shown  the  con- 
iract  cannot  be  rescinded.    LouisiasM  Code,  1906. 

2.  The  price  was  paid  by  the  mortgage  notes.  The  act 
describes  them  as  given  and  received  *•  in  payment"  of  the 
price.  Mat  vs.  J^ToUe,  6  Jlforftn,  JV*.  8.,  6S8;  Cox  vs.  WiKams^ 

7  t6.  S04 ;  Bamm  vs.  Ehwt  2  ifr.  148 ;  UnAskma  Ctde^  8S26. 
Iherg  vs.  Chevalier,  DaUoz,  Reewl  PModique,  188S,  pmi  2, 
p.  201 ;  LtbUmd  vs.  Bizeiy  DaUoz  ReeuU  Jt^^hab^ique  v.  10, 
p.  60S,  n.  7;  12  Duranton,  Caurs  de  Droit  Frasygais,  n.  292. 

3.  The  judgment  is  silent  as  to  the  notes  which  the  vendor 
received  from  the  vendee.  Indeed  the  petition  contains  no 
offer  to  return  them. 
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Marphyf  /.,  delivered  the  opinioD  of  the  court.  Eibtbut  dut. 

The  defendants  are  appellants  from  a  judgment  rescind-  •^^''^""'^*  **^* 
ing  the  sale  of  a  tract  of  land  to  the  insolvent,  William      boumxat 
Bmith,  for  non-payment  of  the  price.     In  this  court  they       wwmtH 
have  submitted  their  case  on  the  following  points,  to  wit :  •rnvm. 

1.  That  there  is  neither  allegation  nor  proof  that  the 
defendants  have  been  put  In  default,  and  until'that  is  shown 
the  contract  cannot  be  rescinded.  .|.|^,  denuiDd 

S.  That  the  price  has  been  paid  by  the  notes  given  by  the  oftiiciioi»y«id 
insolvent,  the  deed  of  sale  describing  them  as  given  and  notes  for  mb« 
received  "  m payment "  of  the  price.  SSSSlipimi4 

S.  That  the  judgment  is  silent  as  to  the  notes  received  by  jfjIjSli'^^^ 
plaintiff  from  her  vendee,  nor  does  the  petition  contain  any  tborise  a  kmi*- 

offer  to  return  them.  Itf^i^JtS^.'^ 

I.  The  record  shows  that  sundry  notes,  drawn  by  the  firm 
of  Richard  Pearse  ti  Co.,  to  the  order  of  and   endorsed  by 

Smith,  who  was  a  member  of  the  firm,  were  given  in  pay-  ezpreiaed  in  the 
ment  of  the  property,  and  that  both  the  firm  and  Smith  hav-  S?tefw«  «^ 
ing  failed  before  the  maturity  of  these  notes,  they  were  all  «eived^  io  pay- 
protested  for  non-payment.  We  consider  the  demand  of  the  presalon  vjiilbe 
notary  who  made  the  protest,  a  sufficient  putting  in  default  ^^^  l^  ^^j^ 
to  pay  the  price  ;  it  is  one  of  the  modes  pointed  out  by  arti-  putt  of  the  aot, 
de  1905,  of  the  Louiiiana  Code.  a  mortme  was 

II.  Whatever  effect  might  otherwise  have  been  given  to  J^"Jf*^^ij^ 
the  expressions  "  in  pai/ment^  of  the  price,  to  be  found  in  ^^  •»•>»  *  m- 
the  deed  of  sale  to  the  insolvent,  they  must  be  controlled  by  prevent  a  reseis- 
other  parts  of  the  act,  in  connection  with  which  they  are  to  il^\^  ^^non- 
be  taken  and  understood  ;  the  notes  given  by  the  vendee  payment  of  the 
were  identified  with  the  act  of  sale  by  ne  varietur  by  the 

notary,  and  a  mortgage  was  retained  on  the  property  to 
secure  their  payment  at  maturity ;  such  a  stipulation  is 
inconsistent  with  the  idea  that  the  notes  were  received  by 
the  vendor  as  an  absolute  payment.  The  filing  of 

notet  giTen   for 

III.  As  to  the  return  of  the  notes  received  from  the  insol-  the  pnee  of  pro- 
vent,  they  have  all  been  filed  with  the  deeds  of  protest  in  ^^erescUdon 
this  suit  as  evidence  of  his  failure  to  pay  the  price ;  this  we  °*^».  '^•jjf* 
consider  a  sufficient  return  and  surrender  of  them  by  the  of  them  to  au- 

»u;r>*:ir  thoriae   the  pc- 

plamtifl.  fdirioii. 
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KuTBMM  D18T.      We  have  been  asked  by  the  appellee  to  amend  the  jadg* 

Beeembgr,  1840.  meot  80  as  to  allow  her  damages,  and  in  support  of  this 

BouB»xAT     demand  we  have  been  referred  to  artick  2543,  of  the  Louiti^ 

«»•  ana  Code.    This  law  is,  we  think,  wholly  inapplicable  to  the 

■nmict.       present  case ;  it  contemplates  a  real  diminution  of  value  in 

the  thing  sold  in  consequence  of  waste  or  deterioration, 

caused  by  the  acts  or  neglect  of  the  vendee  during  the  time 

of  his  possession,  while  the  plaintiff  predicates  her  claim  for 

ssisoftbeilouh  ^^^  thousand  dollars  damages  on  the  diminution  of  value  of 

iaiana Code, eon-  her  land,  owing  to  the  general  fall  or  depreciation  of  this 

lowaooeof  dam-  kind  of  property.     The  price  of  eighteen  thousand  dollars, 

md    ^terion^  Stipulated  in  the  sale  of  this  land,  is  represented  by  the  wit- 

tioD  of  prot^  nesses  as  extravagant,  so  much  so,  that  one-half  of  this  sum 

the  depreeiatioD  could  not  at  this  day  be  obtained  for  it.     They  state  at  the 

value,    at'^'the  same  time,  that  in  their  opinion  the  intrinsic  value  of  the 

iD™*the  ^r**'^"  property  has  remained  unchanged.  It  appears  moreover,  that 

the  plaintiff  has  never  ceased  to  be  in  possession  of  her  land  ; 
with  these  facts  before  us,  we  are  unable  to  say  that  she  has 
suffered  any  loss,  except  the  handsome  price  she  would  have 
received,  had  her  good  fortune  led  her  to  a  treat  with  a  sol- 
vent purchaser ;  she  cannot  seriously  expect  us  to  compen- 
sate to  her  a  loss  of  this  kind,  at  the  expense  of  the  other 
creditors  of  Smith. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  aflSrmed,  with  costs. 
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EaITSBV    DI8T. 

DELAVI6NB,    STNDIG,   &C.  VS,   CITY  BANK  OF  NEW-0RXEAN8.  Deeember,\S40. 

APPKAL    FROM   THE  COMMERCIAL   COURT  OF   NEW-ORLSANB.  DttAVISWE,  STK- 

SIC,  KC. 

'Off 

When  an  agent  or  attorney  undertakes  to  collect  a  debt  in  a  distant  place,  citt    bahk   or 
and  makee  known  to  his  principal  the  mode  of  conveyance  by  which  the   **^'®"^'*^*  * 
note  or  eyidence  of  the  debt  will  be  sent,  who  does  no(  disapprove  of  it, 
he  will  not  be  responsible  for  an  accident  that  may  happen  and  prevent 
its  safe  arrival,  without  his  fault. 

This  is  an  actioa  to  render  the  City  Bank  of  New-Orleans 
liable  as  an  agent,  undertaking  to  collect  a  note  for  nine 
hundred  and  forty-five  dollars,  on  Michael  Colgan,  of  Natchi- 
toches, which  was  endorsed. 

The  plaintiff  alleges  that  the  note  in  question  was  deposit- 
ed in  said  bank,  in  New-Orleans,  the  16lh  December,  1838, 
for  collection,  with  the  specified  condition  of  a  charge  of  one 
and  a  half  per  centum,  on  the  collection.  That  it  was  pass- 
ed due,  the  Idth  January  following,  and  he  has  since  de- 
manded the  amount  from  said  bank,  which  it  refuses  to  pay; 
wherefore,  he  prays  judgment  for  the  amount,  interest  and 
costs. 

The  defendants  pleaded  a  general  denial ;  and  averred 
they  bad  used  due  diligence  to  collect  said  note,  by  forward- 
ing it  in  due  time,  and  in  the  ordinary  way  of  doing  business, 
to  Natchitoches,  where  it  was  made  payable;  but  that, 
without  their  fault  or  negligence,  it  miscarried  and  was  lost 
or  mislaid ;  and  that  within  a  reasonable  time  afterwards, 
they  advertised  it  in  a  public  newspaper,  and  used  all  proper 
means  to  reclaim  it. 

Upon  these  pteadings  and  issues  the  case  was  tried. 

ThQ  cashier  of  the  bank  testified  that  the  note  in  question 
was  received  by  the  bank  on  the  18th  December,  1838,  and 
forwarded  to  the  branch  of  aaid  bank  at  Natchitoches,  on 
the  21st,  by  the  regular  packet  boat  running  there.  This 
was  the  usual  mode  of  sending  letters,  papers  and  packets  of 
every  description,  because  it  was  much  more  expeditious  than 
the  regular  mail.  The  bank  usually  charges  a  commission 
for  such  collections. 
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£Amnr  Dm.  The  letter  containiog  this  note  was  delivered  to  the  nin- 
J^eeember.  1840.  |,er  of  the  bank,  who  gave  it  to  the  captain  or  derk  of  the 
Du,ATiGirx,BT2i-  boat ;  the  plaintiff  states  that  the  letter  enclosing  the  note 
^' vvf  ^'  ^^  ^^  ^  ^^^  ^y  ^^^  regular  steam-boat  running  to  Natchi- 
carx  BAHK  or  toches.  • 

There  was  judgment  for  Che  defendfiiits,  end  Che  piaiatiff 
appealed. 

Bodm^  for  the  plaintiff,  urged  the  reversal  of  \h%  judgmeot. 

1.  The  obligation  of  the  defendants  towards  the  plaintifl^ 
was  that  of  a  depositary,  and  that  obligation  should  have 
.been  rigidly  construed  against  said  defendants,  as  tfaey  re- 
ceived a  reward  or  commission  of  one  and  a  half  per  cent.: 
Louisiana  Code,  2909. 

8.  There  is  no  evidence  on  record,  that  the  object  of  the 
deposit  was  lost  by  farce  majeur.  The  note  of  plaintiff  may 
have  been  lost  by  the  runner  of  the  bank,  as  the  evidence  is 
not  conclusive  that  the  note  was  ever  put  on  board. 

S.  The  burden  of  proof  is  on  the  defendants,  to  show  they 
used  due  and  proper  diligence,  and  that  the  note  was  lost  by 
an  accident,  over  which  they  had  no  control. 

Locketty  for  the  defendaota^  aubmitted  the  case  on  the  fol- 
lowing points : 

1.  The  testimony  of  the  plaintiff  himself  shows,  that  be 
sanctioned  the  sending  of  the  note  in  question  by  a  steam- 
boat. 

2.  That  upon  the  loss  of  the  note,  it  was  duly  advertised, 
and  plaintiff  had  his  recourse  upon  the  parties  to  the  note. 

3.  There  is  no  other  proof  of  the  loss  than  the  evidenee  of 
the  cashier,  that  he  gave  the  leUer,  endam^  the  note,  ami  a  cer- 
HfieaU  of  deparite  belonging  to  the  defendants  themeebesy  to  the 
runner  of  the  bank,  to  put  on  board  the  steamboat.  Thie 
fact,  taken  together  with  the  circumstances  of  the  adverii8a-> 
ment,  and  the  non-appearance  of  the  note  and  the  certificate 
etnee,  certainly  ought  to  be  sufficient  to  satisfy  the  oMirt  of 
the  loss. 

Garland,  /.,  delivered  the  opinion  of  the  court. 
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The  facie,  as  exhibited  by  the  record  are,  thf^t  about  the  Ea8tir«.  Diit. 
16lh  December,  18S8,  the  plaintiff  deposited   with   the  de-  ^cember,  isio. 
fendanty  for  collection,  a  note  for  nine  hundred  and  forty-fire  DnAyiexB^sTii- 
dollars,  given  by  Mr.  Colgan  and  endorsed  by  J.  A.  De  Rus-       ^^^^^' 
sey,  both  residents  of  the  parish  of  Natchitoches,  for  which  a  c"*^  ^^^^  «>' 

inW-OltLSAHS. 

commission  of  one  and  a  half  per  cent,  was  to  be  paid.  The 
plaintiff  knew  that  the  note  was  to  be  sent  by  a  steam-boat, 
'to  the  branch  of  the  City  Bank  at  Natchitoches,  in  which 
parish  it  was  payable,  in  the  month  of  January,  1839.  The 
note,  with  other  papers  of  value,  was  enclosed  in  a  letter  di- 
rected to  the  cashier  of  the  branch,  and  delivered  to  the  run- 
ner of  the  bank  in  New-Orleans,  to  be  delivered  to  the  cap- 
tain or  clerk  of  a  steam-boat,  about  to  leave  for  Natchitoches. 
It  does  not  appear  the  runner  ever  delivered  the  letter,  which 
was  never  received  by  the  cashier  to  whom  it  was  directed. 
The  loss  of  the  note  was  advertised  by  the  defendant,  in  the 
newspaper  at  Natchitoches,  in  conformity  with  art.  2259 
LoviHana  Code,  who  lost,  at  the  same  time,  a  certificate  of   «vu 

^  V 1160  an  Agent 

deposite  for  four  hundred  dollars,  their  own  properly.  There  or  attorney  un- 
was  a  judgment  for  the  defendant,  and  the  plaintiff  appealed,  lect  a  debt  in^a 
The  contract  is  one  of  agency  and  not  of  deposite,  as  urged  makei£llSwn"t^ 
by  the  counsel  for  the  plaintiff,  and  the  degree  of  vigilance  bis nnncipai  the 
required  of  the  defendant  is  that  which  a  prudent  man  pays  ^te*^  V^^hfch 
to  his  own  affairs  ;  what  in  law  is  called  ordinary  diligence,  den^^of the  d Jbt 
12  MeartMs  Reports,  84;  but  it  is  the  duly  of  an  agent  J>"  »>e  tent^who 
charged  with  the  collectionof  a  debt,  to  show  due  diligence  :  prove  of  it,  he 
6  Martin,  JV.  S.,  195;  8  Idem.,  328.  That  has  not  been  satis-  IjLrwe  for'lS; 
factoril  V  shown  in  this  case,  as  it  is  not  proved  the  runner  of  the  "evident      that 

•    ..  I  .  ii^i  "**y  happen  and 

bank  delivered  the  letter  to  the  captain  or  clerk  of  the  steam-  prevent  itt  safe 
boat  If  that  fact  was  established,  we  might  be  disposed  to  hu^wit.''"''**"* 
affirm  the  judgment  of  the  inferior  court.  We  are  of  opi- 
nion, that  when  an  attorney  or  agent  undertakes  to  collect  a 
debt  in  a  distant  place,  and  makes  known  to  his  principal 
the  mode  of  conveyance  by  which  the  evidence  of  debt  will 
be  sent,  who  does  not  disapprove  of  it,  he  will  not  be  responsi- 
ble for  an  accident  that  may  happen  without  his  fault:  11 
JHartin,  32.  But  he  must  show,  he  used  that  mode  of  con- 
veyance. 
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fiigisBv  Dm,      We  cannot  agree  to  affirm  the  judgment  as  the  case  is 
J>ccember,  IMP,  j^^^  presented,  but  as  the  judge  of  the  court  below  heard  the 

witnesses,  and,  no  doubf,  after  due  consideration  decided  in 
favor  of  the  defendant,  we  will  remand  the  case  for  a  new 
trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court  be  annulled  and  reversed, 
and  this  case  remanded  for  a  new  trial,  to  be  proceeded  in 
according  to  law  ;  the  defendant  paying  the  costs  of  this 
appeal. 


BONNEMER  VS.   NEGRETB. 

ATTRkh  FEOM   TUI  FAEfSH  OOVRT,    VOR    THB    PARUH    AND    CITT    aV    mW- 

OKLBANB. 

To  create  a  noTation  bj  the  Babstitotion  of  a  new  debtor,  the  latter  nrast 
oblige  hiniBelf  towards  the  creditor,  in  liea  of  the  original  debtee,  and  it 
rnoBt  appear  that  the  creditor  ezpreBslj  discharged  the  fint  debtor. 

The  giving  an  order  on  a  particular  fbnd,  for  the  amoont  of  a  debt,  when 
the  original  debtor  ia  not  discharged,  does  not  operate  a  noration  of  the 
debt 

This  is  an  action  on  a  promissory  note  given  in  part  pay- 
ment of  the  price  of  a  quahtity  of  logwood. 

The  defendant  denied  being  in  any  manner  indebted  to 
the  plaintiff,  and  prayed  that  the  suit  be  dismissed. 

He  also  pleaded  a  peremptory  exception,  that  the  note  bad 
been  extinguished  by  a  transaction  or  novation,  between 
Tomas  Lopez  and  the  defendant ;  and  that  this  extinguish- 
ment of  the  debt  took  place  while  Lopez  was  the  holder  and 
owner  of  the  note ;  and  he  prays  judgment  in  his  behalf. 
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The  only  evidence  of  a  novation  or  extinguishment  of  the  e^*"*»  ^»t. 
note  or  debt  sued  on,  consists  in  an  order  the  defendant  gave  ' 

Lopez,  who  acted  as  the  plaintiff's  agent,  on  one  Mufiez,  for     sovmnB 
a  sum  of  money  more  than  sufficient  to  cover  the  debt,  and      nsRsn. 
which,  if  paid,  was  to  go  in  payment  of  the  defendant's  nole; 
but  this  order  never  was  paid,  and  Lopez  never  gave  up  the 
possession  of  the  note. 

There  was  judgment  for  the  amount  of  the  note,  and  the 
defendant  appealed. 

Bodin,  for  the  plaintiff. 

Elwyn^  contra. 

Morphia  /.,  delivered  the  opinion  of  the  court. 

Defendant  being  sued  on  his  promissory  note  for  one  thou- 
sand five  hundred  and  eighty-seven  dollars  and  fifty  cents, 
pleaded  novation.  There  was  a  judgment  below  against  him, 
from  which  he  appealed. 

The  evidence  of  the  case  shows  that  (he  note  sued  on  was 
given  in  part  payment  of  a  quantity  of  logwood,  sold  to  de- 
fendant by  one  Tomas  Lopez,  acting  as  plaintiff's  agent. 
Being  unable  to  meet  his  engagement  at  maturity,  the  de- 
fendant gave  Lopez  an  order  on  his  attorney.  Angel  de  la 
Cruz  Munez,  to  pay  him  a  sum  of  two  thousand  eight  hun- 
dred and  sixty  dollars,  out  of  certain  moneys  to  be  received 
on  his  account,  from  one  Don  Jose  Ramon  Saiazar.  This 
order  included  the  plaintiff's  debt  and  a  claim  of  Lopez 
himself  against  defendant,  after  striking  off  a  thousand  dol-  " 
tars  from  their  joint  amount;  a  reduction  which  Lopez  took 
upon  himself  to  make  in  favor  of  the  defendant,  in  conse- 
quence of  certain  recent  misfortunes,  which  the  latter  staled 
to  have  befallen  him.  On  receiving  this  order,  Lopez  deli- 
vered to  defendant  a  written  acknowledgment  of  his  agree- 
ment, to  receive  of  Mufiez  the  two  thousand  eight  hundred 
and  sixty  dollars,  for  the  balance  of  accounts,  {por  stldo  de 
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Eabtsbv  DiiT.  cuentaSf)  but  he  received  nolbing  from  the  defendani's  agent; 
December^  1840.  galazar  haviog  refused  to  pay  any  part  of  the  funds  referred 

BoxHXMEK      ^^  ^^  ^^^  order. 

i?4*«  ^^  these  facts,  it  is  difficult  to  see  any  thing  hut  a  mere  in- 

dication of  payment  on  the  part  of  defendant.     In  order  to 
To  create  a  create  a  novation  by  the  substitution  of  a  new  debtor,  the 

novation  hj  the  ' 

tobstittttion  of  a  latter  must  oblige  himself  towards  the  creditor  in  lieu  of  the 
Utter  ^  '^'^muBt  original  debtor,  and  it  roust  appear  that  the  creditor  declared 
''wis  k*°****^  expressly  his  intention  to  discharge  the  first  debtor.  Far  from 
ditor,  in  lieu  of  doing  SO,  Lopez,  when  he  consented  to  receive  this  obliga- 
debtor,  ^an?°u  tion,  retained  in  his  possession  the  evidence  of  defendant's 
ti^e'ered^Vex-  indebtedness ;  nothing  in  the  transaction  indicates  that  the 
presdj  dii-  order  in  question  was  taken  in  payment,  or  that  it  was  in- 
debtor.     ^   ^  tended  to  extinguish  the  original  debt :  Lomsiana  Code^  arts. 

2185,  2188,  2190.  Had  Muiiez  been  enabled  to  pay  the 
order  drawn  on  him,  from  the  funds  on  which  the  obligation 
was  made,  the  authority  of  Lopez,  under  general  powers  to 
order^on'apaiiU  ^^^^^  ^^  release  any  portion  of  the  plaintiff's  claim,  might 
ouiar  fund  for  well  havc  been  questioned  ;  but  as  the  case  stands  before  us, 
debt,  when  the  novation  is  the  only  ground  relied  upon  by  defendant,  and 
ir'SlriJS^  It**'  l*"  b«en  considered. 

ed,  does  not  op- 

orthe'debt.*  *°"      It  is,  therefore,  ordered,  that  the  judgment  of  (he  Parish 

Court  be  affirmed,  with  costs. 
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ElABTBBJr    DUT. 

LE6ENDRE  M.   WOODROOFF.  December,  n40. 


LXSKHDBB 
AFFBAL  FBOM   THB   COURT   OF  TUB   FIBST  JUDICIAL  DIITBICT.  t». 

WOODBOOFF. 

Where  the  clerk'i  certificate  or  note  of  the  evidence  offered,  omits  the  pro- 
test and  demand  of  payment  made  bj  the  notary,  the  court  cannot  pre- 
sume that  a  demand  of  payment  was  made,  although  evidence  of  the 
demand  seems  to  exist  in  the  record. 

Where  it  is  evident  justice  requires  it,  even  judgment  of  non-suit  will  not 
be  given,  but  the  case  will  be  remanded  for  new  proceedings. 

This  18  an  action  on  a  promissory  note,  payable  at  the 
Citizens'  Bank  of  Louisiana. 

The  defence  was  simply  a  general  denial.  The  note  and 
protest  were  annexed  to  the  petition,  and  are  both  in  the 
record.  The  notary  states,  that  ^'he  presented  said  note  to 
the  proper  officer  at  the  Citizens'  Bank  of  Louisiana,  where 
the  same  was  made  payable,  and  demanded  payment  thereof, 
and  was  answered,  that  no  funds  had  been  deposited  there  to 
pay  the  same."  He  ^Hhereupon  presented  said  note  to  the 
drawer,  and  demanded  payment  from  him,  and  was  answered, 
bis  property  was  abundant,  but  he  was  unable  to  render  it 
available  to  pay  money.  That  as  soon  as  the  credit  system 
shall  be  extended  alike  to  all  classes  of  our  citizens,  by  just 
legislation,  the  said  note  will  be  paid." 

It  appears  from  a  note  or  statement  of  the  evidence,  made 
by  the  clerk,  that  the  plaintiff  only  offered  in  evidence  the 
note  sued  on,  together  with  the  act  of  mortgage  annexed  to 
the  petition.  In  the  record,  however,  the  protest  and  the 
note  together,  are  annexed  to  the  petition. 

The  case  was  submitted  to  a  jury,  who  returned  a  verdict 
in  favor  of  the  plaintiff,  for  the  amount  of  the  note  sued  on, 
and  from  judgment  rendered  thereon,  the  defendant  appealed. 

LatauTj  for  the  plaintiff,  prayed  for  the  affirmance  of  the 
judgment. 
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EAvriKv  DisT.      HewMUy  cootra,  insisted,  thai  from  the  evidence  in  the 
December,  1840.  record,  there  was  no  proof  of  demand  of  payment  where  Ihe 
uMEHDBi"*'  ^^^^  ^^^  made  payable,  as  it  does  not  appear  the  protest  was 
'^-  offered  in  evidence.    This  was  indispensable  to  a  recovery. 

Garlandy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  a  promissory  note  for  three  thousand 
seven  hundred  and  fifty  dollars,  payable  at  the  Citizens' 
Bank  in  New-Orleans,  secured  by  mortgage  on  a  lot  of 
ground.  There  was  a  judgment  against  the  defendant,  and 
he  appealed. 

The  defence  set  up  in  this  court  is,  there  is  no  evidence  of 
a  demand  of  payment  at  the  bank,  previous  to  the  com* 
mencement  of  (he  suit.  An  examination  of  the  record,  shows 
there  was  an  omission  formally  to  offer  evidence  of  the  de- 
mand, although  it  seems  to  exist  in  the  shape  of  a  notarial 
el«Sr'*ccrtm-  protest  attached  to  the  record.     The  case  was  tried  by  a  jury, 
eate  or  note  of  and  in  the  statement  of  the  documents  offered  in  evidence, 
fered,  omits  the  taken  dowu  by  the  clerk,  he  only  mentions  the  note  and  act 
Suad '  of^payl  ^^  mortgage.     In  (he  face  of  the  certificate  of  the  clerk,  we 
meet  made  by  cannot  presume  that  the  evidence  of  a  demand  of  payment 
eoaKeaono'tpre  was  made.     If  the  record  is  incorrect,  the  plaintiff  ought  (o 
mtDd^of^  *pg^  have  had  it  corrected  before  he  fixed  his  cause  for  trial.    We 
3Swni*    cti  ^^^^  ^^  decide  upon  cases  as  they  are  brought  before  us, and 
deaceofthede-  it  appearing  (hat  the  plaintiff  has  not  legally  proved  a  de- 
exiat  ID  the' re-  mand  of  payment  at  the  place  indicated  in  (he  note,  we  are 
***Whcrc   it  is  ^^^"^P®"®^  ^  reverse  the  judgment.     3  MartiOy  JV*.  S.,  423; 
cTident   justice  10  Louiriana  Repwrt8y  652;  and  other  cases  in  which  (he  court 
jaSgmeDt  of  non  has  uniformly  held,  that  evidence  of  a  demand  of  payment  is 
STcr**^but*\he  indispensable  to  a  recovery.     But  in  this  case,  we  think  jus- 
casewiii  be  re-  tjce  requires  we  should  not  non-suit  (he  plaintiff,  but  remand 

maDdedfornev  .  . 
proceedings.        HIS  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and 
(his  cause  remanded  for  n  new  trial,  to  be  proceeded  in  ac- 
cording to  law,  the  plaintiff  paying  the  costs  of  this  appeal. 
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M^MAHAN  VS.   GRANT    JlVD   TURNELL. 


APPEAL    FftOM  TBB  COMMIECIAL  OOUBT  OP  NBW-OBX.BAlta. 

A  propoflition  made  by  an  endoner  before  the  note  became  due,  to  arrange 
and  provide  means  for  its  payment,  which  were  not  accepted  by  the 
holder,  does  not  dispense  with  protest  and  dae  notice  to  the  endorser. 

Pending  negotiations  with  an  endorser  before  matority  of  the  note,  which 
may  or  may  not  ripen  into  an  agreement,  cannot  be  considered  as  a  wai* 
▼er  of  protest  and  notice. 

An  assnmed  note  by  a  vendee,  bearing  the  first  mortgage,  most  be  paid  in 
Ibll,  before  those  he  gives  can  come  in  under  his  mortgage. 

This  is  an  action  instituted  by  the  widow  of  (he  late  Dr. 
M*Mahan  to  recover  from  the  defendants  the  balance  due  on 
their  notes  given  for  the  purchase  of  a  lot  of  ground. 

The  facts  of  the  case  show  that  in  February,  1837, 
Dr.  M'Mahan  sold  to  Orant  the  lot  in  question,  for  fifteen 
thousand  dollars ;  the  purchaser  assuming  the  payment  of 
a  note  of  three  thousand  five  hundred  dollars,  given  by 
M^Mahan  to  W.  MK^awley  for  the  original  purchase,  and 
for  the  balance  he  gave  his  three  promissory  notes  endorsed 
by  Turnell ;  one  for  two  thousand  dollars,  and  two  for  four 
thousand  seven  hundred  and  fifty  dollars,  payable  in  one  and 
two  years  after  date,  with  mortgage  on  the  property. 

It  seems  that  Grant  only  paid  his  note  for  two  thousand 
dollars,  when  M^Mahan's  widow,  the  present  plaintiff  took 
out  an  order  of  seizure  and  sale,  had  the  property  sold,  and 
bought  it  in  for  eight  thousand  dollars.  The  sum  of  three 
thousand  five  hundred  dollars  was  deducted  for  the  amount 
of  the  assumed  note,  and  the  balance  of  the  net  proceeds 
of  the  sale  applied  to  the  payment  of  the  first  note  of  four 
thousand  seven  hundred  and  fifty  dollars,  leaving  still  a  bal- 
ance of  eight  hundred  and  three  dollars  and  one  cent,  due 
and  unpaid  on  it.  The  second  note  had  not  yet  become  due. 
.When  it  came  to  maturity,  having  been  filed  in  the  pro- 
ceedings already  had  against  the  property  mortgaged  to 
secure  payment  of  all  the  notes,  it  was  not  protested  or  any 
notice  of  its  dishonor  given  to  Turnell  the  endorser. 


Eastbut  Dist. 

December  t  1S40. 

X*XABAir 

OBAHT   AHD 
TUBVSLL. 
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K<MAHl.ir 

tw. 

SEAirr  AHD 
TVAHILL. 


Easteut  DisT.       In  order  to  do  away  with   the  necessity  of  protest,  the 
December,  1840.  plaintiff  produced  a  witness  who  had   acted   as  her  agent, 

who  declared  that  when  the  sale  of  the  property  had  been 
made  and  bought  in,  he  had  an  interview  with  Turnell,  the 
endorser,  who  complained  of  the  heavy  loss  he  would  sus- 
tain in  taking  up  these  notes,  when  witness  proposed  to  him 
to  raise  part  of  the  money  in  a  few  days,  and  further  time 
would  be  given  for  the  balance,  and  he  might  have  the  bene- 
fit of  the  bid  by  taking  the  property  at  eight  thousand  dol- 
lars. This  he  declined  ;  but  proposed  transferring  stocks, 
which  was  declined  on  the  other  side  ;  and  no  arrangement 
was  finally  made.  In  the  meantime  the  note  in  question 
became  due,  and  not  being  in  the  possession  of  the  agent  it 
was  not  protested. 

The  district  judge  was  of  opinion  the  endorser  was  released 
by  the  neglect  to  protest  and  give  notice  of  the  dishonor 
and  non-payment  of  the  note.  There  was  judgment  against 
the  defendant.  Grant,  for  the  balance  due  on  the  price  of  the 
lot,  with  interest;  and  against  both  defendants  for  four 
hundred  and  seventy-two  dollars  and  twenty-five  cents,  as 
the  balance  due  on  the  first  of  the  two  large  notes  endorsed  by 
Turnell ;  and  released  him  from  his  endorsement  on  the 
second  one  not  proiesled.     The  plaintiff  appealed. 

L.  Janin,  for  the  plaintiff,  relied  on  the  arrangement  which 
was  in  progress  with  Turnell  to  settle  the  amount  of  the 
second  note,  as  making  it  unnecessary  to  protest  it.  He  also 
pointed  out  the  error  in  imputing  the  payments  by  the  infe- 
rior court. 


C  M.  Jonesy  for  the  defendants. 

Marphyy  /.,  delivered  the  opinion  of  the  court. 


Onthe22d  of  February,  1837,  Grant  purchased  of  the 
late  Dr.  M^Mahan  (whose  estate  is  now  represented  by 
plaintiflf)  a  lot  of  ground  for  fifteen  thousand  dollars.  In  the 
deed  of  sale  he  agreed  to  assume  the  payment  of  a  note,  of 
three  thousand  five  hundred  dollars  yet  due  by  M^Mahan, 
to  his  own  vendor  William  M*Cawley,  and  bearing  mortgage 
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M*XAHA« 

OUAXT    AITB 
TVRVKU. 


on  the  properly.    Por  the  residue  of  ihe  stiptilafed  price,  he  Eimsw  Dibt. 
miideaDd  delivered  his  own  nofes  to  the  order  of  and  endorsed  ^^^"^^9  '>*0' 
by  Turneli  his  co-defendant,  one  of  two  thousand  dollars  pay- 
able thirty  days  after  the  sale,  and  two  others  of  four  thou&*> 
and  seven  hundred  and  fifty  dollars  each,  payable  at  one  and 
two  years  from  the  same  date ;  all  these  notes  were  secured 
by  mortgage  on  the  premises  purchased.     Grant  took  up  at 
maturity  his  note  of  two  thousand  dollars,  but  having  failed 
to  pay  any  of  the  others,   the  plaintiff  sued  out  an  order  of 
seizure  and  sale.     The   property  was  ordered  to  be  sold 
according  to  the  terms  of  the  original  contract,  to  wit :    That 
the  purchaser  should  assume  the  payment  of  the  note  of  three 
thousand  five  hundred  dollars  with  interest,  and  should  pay, 
at  their  respective  maturities,  the  other  two  notes  of    four 
thousand  seven  hundred  and  fifty  dollars,  so  far  as  the  price 
of  the  adjudication  should  go.     The  property  brought  only 
eight  thousand  dollars,  and  the  object  of  this  suit  is  to 
recover  the  balance  of  the  price  yet  due  to  the  plaintiff.    The 
second  note,  of  four  thousand  seven  hundred  and  fifty  dollars, 
became  due  shortly  after  the  sheriff's  sale,  and  appears  not 
to  have  been  protested. 

After  deducting  the  costs,  the  judge  below  applied  the 
proceeds  of  the  sale  equally  to  the  payment  qf  the  assumed 
note  of  three  thousand  five  hundred  dollars,  and  the  first 
note  of  four  thousand  seven  hundred  and  fifty  dollars  under 
protest,  and  gave  judgment  against  Grant  for  the  whole  bal- 
ance unpaid.  As  to  Turneli,  he  was  decreed  to  pay  four 
hundred  and  sixty-two  dollars  and  twenty-five  cents,  the 
balance  thus  found  to  remain  dueon  the  first  note  endorsed 
by  him,  but  he  was  entirely  released  from  all  liability  on  the 
second  note,  on  the  ground  that  it  had  not  been  duly 
protested. 

Prom  this  judgment  the  plaintiff  has  appealed.    She  urges 
chat  it  is  erroneous  so  far  as  relates  to  Turneli : 

1.  In  discharging  him  from   the  payment  of  the  second 
note  of  four  thousand  seven  hundred  and  fifty  dollars. 
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EAflTBRH  Drrr.      2.  In  applying  proportionally  the  proceeds  of  the  adjtidica- 

J^ecember,  1840.  ^^Jqu  ^q  pay  the  assumed  note  of  three  thousand  five  hundred 

x«KAHAH      dollars,  and  that  of  four  thousand  seven  hundred  and  fifty 

*••  ^    dollars. 
TI7BVSLI..  I,  ii  ig  contended  on  the  part  of  the  appellant,  that  although 

the  second  note  has  not  been   protested,  yet  under  the  pecu- 
liar circumstances  of  this  case,  Turnell  should  be  held  res- 
ponsible for  its  amount ;  that  about  the  time  of  the  maturity 
of  this  note,  he  had,  as  it  were,  made  the  debt  his  own,  and 
by  his  acts  and  whole  course  of  conduct  had  induced  plaintiff 
to  consider  the   protest  of  the  note  as  unnecessary.     We 
think  the  judge  acted   correctly  in  releasing  this  endorser. 
The  record  shows  that  a  few  days  after  the  sheriff's  sale 
some  negotiations  took  place  between   the  plaintiff's  agent 
and  Turnell.    The  latter  appeared  anxious  to  have  the  bene- 
fit of  the  adjudication  made  to  plaintiff  at  eight  thousand 
A  nropontion  <Joll^'"s»  io  order  to  save  himself  from  too  heavy  a  loss ;  being 
d"^*  h^f*"  *h'  "'^'^'^'^  ^^  procure  the  cash  required  by  plaintiff,  he  had  offer- 
note      became  ed  to  transfer  certain  notes  and  bank  stocks  in  lieu  of  cash, 

and  '^  nrorlSe  ^^^  ^^^^  ^^  ^^  ^^  allowed  him  to  pay  the  balance  due ; 
means    wr   its  this  proposition  had   not  been  accepted,  nor  had  any  other 

payment,  which  T'^  ,.  jj.ju^- 

vere  not  accept-  posilive  arrangement  been  made,  or  understandmg  had  in 
doe/ *  not  °*di»l  ••he  matter  when  this  note  fell  due.  Nothing  could  have 
P«n"«7i*P"*"  induced  the  plaintiff  or   her  agent  to  believe  that  Turnell 

test  and  due  no-  ,      -         .       -   V  .       .    ,  , 

tioe  to  the  en-  had  waived  his  rights  as  endorser,  and  that  it  had  become 

°"^^'  unnecessary   to  protest  the  note.     It  is  more  reasonable  to 

infer,  from  all  the  circumstances,  that  this  note  having  been 

filed  with  the  others  in  the  suit  for  the  seizure  of  the  property. 

Pending  nego- its  maturity  was  overlooked  by  plaintiff's  agent.     In  fact, 

endon«r^brfore  ^"^      them  States  positively,  that  had   the  note  been  in  his 

maturitr  of  the  posscssion,  he  would  have  caused   it  to  be  protested.     Pend- 

ormaynotri'pening  negotiations  with  an  endorser   before  maturity,  which 

ment  "cannot^  ™*^y  ^^  ^^^  "®^  "^'P^^  ^^^^  ^"  agreement,  cannot  be  considered 
considered  as  a  as  a  waiver  of  the  formalities  necessary  to  fix  his  respon- 

vairer  of  pro-    .,.,.. 
tett  and  notioe.    Slblllty. 

If.  As  to  the  imputation  of  the  proceeds  of  the  sheriff's 
sale,  it  is  clear  that  the  assumed  note  of  three  thousand  five 
hundred  dollars  bore  the  first  mortgage  on  the  property  sold. 
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«nd  was  to  be  paid  in  full,  in  preference  to  the  other  notes  ;  EisTBrnii  Dirr. 
when  Turnell  endorsed  them,  he  must  have  expected,  in  ^*^^"'^>  ^*^- 
case  he  (ook  them  up,  to  be  subrogated  to  the  mortgage  of     xuzabbth  ~ 
M^Mahan,  Grant's  vendor,  in  the  situation  in  which  it  stood  ™»''^"»  '•  ^-t"- 
in  reference  to  that  of  M'Mahan's  own  vendor,  of  a  previous  •nmn  n  al. 
date,  yet  unsatisfied.     The  very  terms  of  the  adjudication  noieby  "SSee* 
indicate  how  the  imputation  was  to  be  made ;  had  a  stranger,  t^eanog  thefint 
instead  of  plaintiff,  become  purchaser  at  the  sheriff's  sale,  be  DiSdin  fuu, 
he  would  have  retained  in  his  hands  the  full  amount  of  the  rivercan^wme 
note  assumed,  and  would  have   paid  over  to  the  sheriff  the  '"  ^^^^      ^>* 
balance,  to  be  apportioned  between  the  two  other  notes,  had 
they  been  held  by  different  persons.     Under  this  view  of  the 
subject,  and  on  making  the  imputation  in  accordance  there- 
with, we  find  that  John  A.   Turnell,  should  have  been  de- 
creed to  pay  as  endorser  of  the  first  note,  eight  hundred  and 
three  dollars  and  one  cent,  instead  of  four  hundred  and  sixty- 
two  dollars  and  twenty-five  cents. 

The  judgment  of  the  court  below,  as  rendered  against 
Turnell,  is,  therefore,  reversed  ;  and  it  is  ordered  and  adjudg- 
ed, that  the  plaintiff  do  recover  of  the  said  Turnell,  eight 
hundred  and  three  dollars  and  one  cent,  with  legal  interest 
from  the  28lh  January,  18S9,  until  paid,  with  costs  in  both 
courts* 


ELIZABETH    THOMAS,   F.  W.  C.  V8.  GENERIS  ET  AL. 
AFFBAL    FKOM   THE    COUKT  OF  TBS   rilST  JUDICIAL    OiSTBIOT. 

A  slave  taken  to  the  state  of  Illinois,  whose  constitution  forbids  slavery  and 
involuatary  servitude,  and  resides  there  for  a  time,  with  the  express  or 
implied  consent  and  knowledge  of  her  master,  in  his  family,  she  was  under 
no  obligation  to  serve  him  in  that  state,  but  became  absolutely  ftee,  and 
being  once  free,  could  not  be  again  made  a  slave  by  removing  her  te  a 
«lave  state. 
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EAmM  Dm*.      Xhis  is  an  action  by  a  womao  of  color  to  recover  her  free- 

^°'''^^^"'^' ^'^'  dom.    The  plaintiff  alleges  she  was  born  free,  in  the  slate  of 

BuzABRH     Virginia,  but  that  one  O.  C.  Vanlandinghara,  by  some  means 

THoxA^F.  w.  c.  g^^  possession  of  her  when  but  a  child,  conveyed  her  toEen- 

•nsusnAL.  lucky,  and  held  her  in  slavery  until  about  November,  18SS, 

when  he  carried  her  to  Shawneetown,  in  the  state  of  Illinois, 
where  she  resided,  wiih  the  consent  of  the  said  Vanlandiog- 
ham,  until  about  the  1st  February,  1837,  when  he  conveyed 
her  to  the  parish  of  Jefferson,  in  Louisiana,  and  soon  after 
sold  her  as  a  slave  to  the  defendant  L.  F.  Generis,  who  per- 
t<ists  in  keeping  her  in  a  state  of  slavery.  She  further  shows, 
that  by  the  constitution  and  laws  of  the  state  of  Illinois,  she 
became  emancipated  and  free  while  residing  there,  even  if 
she  was  a  slave  when  she  removed  there.  That  she  is  en< 
titled  to  her  freedom,  and  has  a  right  to  be  set  free ;  where- 
fore, she  prays  that  she  be  permitted  to  sue  for  her  freedom 
in  forma  pauperis;  that  she  be  taken  into  the  possession  of 
the  sheriff  until  the  final  decision  of  this  suit;  and  that  she 
have  judgment  emancipating  her  from  bondage,  and  declar- 
ing her  a  free  woman,  and  as  such,  to  exercise  the  rights  of  a 
free  woman  of  color. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
he  purchased  the  plaintiff  as  a  slave  for  life,  from  one  O.  C. 
Vanlandingham,  with  full  guaranty  against  all  defects  of 
title,  or  vices  of  body,  &c.,  for  a  valuable  consideration;  and 
that  should  he  be  evicted,  the  said  Vanlandingham,  is  bound 
and  liable  in  warranty  to  restore  him  one  thousand  dollars  as 
(he  price  which  he  paid,  together  with  all  costs  and  expenses, 
&c.  He  prays  that  Vanlandingham  be  cited  in  warranty  to 
defend  this  suit;  and  that  in  case  he  is  evicted,  that  he  have 
Judgment  over  against  his  warrantor  for  the  price  he  gave 
him,  with  interest  and  all  costs. 

Vanlandingham  appeared  by  counsel,  and  pleaded  a  gen- 
eral denial  to  the  plaintiff's  petition,  and  denied  specially  any 
liability  in  warranty. 
Upon  these  pleadings  and  issues,  the  case  was  tried. 
The  evidence  showed  among  other  things,  that  in  1832, 
the  plaintiff  left  Kentucky  with  (he  consent  of  her  master's 


OF  THE  STATE  OF  LOUISIANA-  485 

overseer,  and  went  lo  Shawneetowh,  in  Illinoid,  where  Van-  Eastbm  Dist. 
landingham,  her  master,  had  a  store,  and  where  his  family  J>^cember,  1840. 
resided.     She  came,  it  is  said,  first  under  the  pretext  of  re-     euzabeth 
ceiving  medical  aid  from  an  eminent  physician  residing  there,  tooma8,f.  w.  c. 
but  lived  in  her  master's  family  until  1837,  a  period  of  five  outxhuxtil. 
years,  when  he  brought  her  to  Louisiana,  and  soon  after  sold 
her  to  the  defendant,  with  warranty  and  guaranty,    ^he 
constitution  and  laws  of  Illinois  prohibit  slavery. 

The  district  judge  decided,  that  by  the  constitution  and 
laws  of  Illinois,  the  plaintiflT  became  ipso  facto  free,  residing 
there  with  the  consent  of  those  who  held  her  in  slavery,  and 
being  once  free  could  not  be  made  a  slave. 

There  was  judgment  declaring  the  plaintiff  a  free  woman, 
and  decreeing  the  warrantor  to  return  the  price,  &c.  The 
defendant  and  warrantor  both  appealed. 

WiXUy  for  the  plaintiff,  urged  the  afilrmance  of  the  judg- 
ment. 

T.  StideUy  for  defendant,  relied  for  reversal  of  judgment  on 
the  cases  of  Frank,/,  m.  c.  vs,  PaioeU,  11  Louisiana  Reports^ 
$02 ;    U.  StcUes  vs.  Ship  Garonne^  10  Peters'*  Reports. 

M^Kismey^  for  the  warrantor,  insisted  that  it  was  clearly 
shown  Yanlandingham  bought  and  owned  the  plaintiff  as  a 
slave,  and  could  not  be  deprived  of  her  as  his  properly,  with- 
out his  consent.  That  she  went  lo  Illinois  without  her 
owner's  consent,  so  that  her  residence  there  could  not  avail 
her  in  obtaining  her  freedom.  Although  Yanlandingham 
had  an  establishment  in  Illinois,  he  was  but  seldom  there, 
and  never  resided  in  that  stale. 

2.  The  owner  of  the  plaintiff  lived  in  Kentucky  until  he 
came  to  Louisiana,  and  the  plaintiff,  at  her  own  request,  was 
allowed  by  the  overseer  of  Yanlandingham,  to  go  to  Shaw- 
neetown,  to  consult  wilh  Dr.  Posey,  about  her  health.  It 
was  purely  out  of  humanity  she  was  permitted  to  go  there. 
There  is  no  evidence  of  the  intention  of  her  owner  that  she  , 
should  go  and  reside  in  Shawneetown,  which  is  necessary  to 
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EAfTiur  DisT.  give  her  freedom.    See  the  cases  of  Berard  vs.  Berardf  9 
'^*^'*^*"'^'  "^Q-  Lomsiana  Reports^  158;  Lewis,  f.  m.  c.  vs.   Cabarrus  et  aL  7 
kusABKTH     Idem.^  172;  2  Martin,  JV*.  <9.,  409. 

THOMA8,  F.  W.  C. 

ttXKBRis  IT  AL.      Stnuniy  /.,  delivered  the  opinion  of  the  court. 

Plaintiff,  who  is  a  mulatto  woman,  and  whom  the  defend- 
ant purchased  as  a  slave,  from  one  Vanlandingham,  sues  for 
her  freedom.     She  alleges  that  she  was  born  free  ;  that  by 
some  means  or  other,  Vanlandingham  got  possession  of  her 
when  she  was  a  child  and  conveyed  her  to  Kentucky,  where 
be  held  her  in  slavery  until  November,  18S3,  when  she  was 
carried  to  Shawneetown,  in  the  Slate  of  Illinois,  where  she 
permanently  resided,  with  ihe  consent  of  her  former  master, 
until  February,  18S7  ;  that  she  was  taken  to  the  parish  of 
Jefferson,  in   this  slate,  and  sold  by  Vanlandingham  to  the 
defendant'.     She  further  states,  that  according  to  the  laws  of 
the  state  of  Illinois,  she  was  emancipated  by  her  residence 
therein,  even  had  she  been  a  slave  when  she  first  entered  the 
state.     She  prays  for  judgment,  declaring  her  to  be  free. 
Defendant  pleads  that  plaintiff  is  a  slave  for  life,  that  he 
bought  her  for  such  from  Vanlandingham,  denies  all  the  al- 
legations contained  in  her  petition,  calls  his  vendor  in  war- 
ranty, and  prays  that  he  be  dismissed,  with   costs,  and  for 
judgment  against  his  warrantor,  as  the  case  may  turn  out. 
The  district  court  gave  judgment  in  favor  of  the  plaintiff, 
decheeing  her  to  be  free,  and  also  gave  judgment  in  favor  of 
the  defendant  against  his  warrantor,  for   the  price  of  the 
slave.     From  this  judgment,the  defendant  and  his  warrantor 
both  appealed. 

The  evidence  shows  that  the  warrantor  purchased  Ihe 
plaintiff  as  a  slave,  in  the  State  of  Virginia,  in  or  about  1814; 
that  he  brought  her  to  his  farm  in  Kentucky,  where  she  re- 
mained as  a  slave,  until  about  the  year  1832  or  1833  ;  that 
plaintiff  being  then  sick,  wished  and  requested  to  be  trans* 
ported  to  Shawneetown,  in  the  Slate  of  Illinois,  to  be  there 
put  under  the  care  of  an  eminent  physician,  by  whom  she 
expected  to  be  cured  ;  that  during  the  warrantor's  absence, 
she  was  taken  over  to  Shawneetown,  within  the  knowledge 
and  with  the  consent  of  his  overseer ;  and  that  she  resided 
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in  Illinois  until  the  year  1837,  when  she  was  brought  down  Eibtibh  Di8t. 
to  Louisiana,  and  sold  to  the  defendant  by  ihe  warrantor.    It  -Pgg<™^'»^0' 
is  also  in  evidence,  that  the  warrantor  had  a  house  and  store     kltzabsth 
in  Shawnee(own,  that  his  family  resided  there  for  some  time,  ««.' 

that  plaintiff  lived  at  her  master's  house  in  that  place,  and  »*'^*"*  "  ^^ 
that  the  warrantor  was  there  himself  at  various  times.  A 
respectable  witness  also  swears  (hut  Vanlandingham  told  him 
that  plaintiff  went  to  Illinois,  with  his  (warrantor's)  knowl- 
edge and  consent.  The  constitution  of  the  state  of  Illinois  was 
produced  in  evidence,  and  by  the  article  6,  section  1,  it  is  de- 
clared that  ^'slavery  or  involuntary  servitude  shall  not  be 
thereafter  (after  1819)  introduced  into  that  state,"  and  by  the 
second  section  of  the  same  article,  it  is  declared  that  '^no  per- 
son bound  to  labor  in  any  other  state  shall  be  bound  to  labor 
in  Illinois."  Judge  Scates,  who  was  examined  and  gave  his 
opinion  as  a  lawyer  on  the  above  articles  of  the  constitution 
of  Illinois,  says,  that  ^*in  his  opinion,  a  residence  by  a  slave 
from  another  state,  in  Illinois,  with  the  consent  of  the  owner 
and  slave,  would  never  operate  an  emancipation  of  the  slave, 
but  if  it  were  against  the  will  and  consent  of  the  slave,  she 
Would  become  free  immediately,^^  He  further  gives  it  as  his 
opinion  that  the  consent  or  non-consent  of  the  owner  is 
immaterial ;  if  the  slave  be  held  in  involuntary  servitude  in 
Illinois,  she  becomes  immediately  free  by  the  constitution ; 
but  that  cannot  be  involuntary  to  which  she  eansentSy  by  (he 
said  constitution.  He  further  says  that  there  has  never  been 
any  decision  of  the  Supreme  Court  of  said  state  upon  the 
first  and  last  cases  stated  in  his  answer,  but  that  upon  (he 
other  case  of  involuntary  servitude,  there  are  several  deci- 
sions in  favor  of  liberty,  although  they  were  restrained  under 
indentures  of  service,  which  were  held  to  be  defective  under 
the  constitution. 

The  facts  and  circumstances  of  the  case  are  such  that, 
although  it  has  been  shown  that  the  warrantor  was  absent 
from  his  plantation  when  the  plaintiff  went  to  Illinois,  we 
cannot  help  coming  to  the  conclusion  that  he  ihust  have  been 
fully  apprized  of  her  living  in  his  house  and  with  his  family 
in  Shawneetown  ;  from  this,  we  feel  no  hesitation  in  inferring 
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Basrhh  DitT.  thai  he  consented  to  her  residing  there,  as  she  cannot  have 
J^ecember,iMo.  ioue  80  for  the  space  of  four  or  five  years  without  his  know- 
xuKABrra  l®<lge*  U  i99  therefore,  perfectly  clear  to  us,  that  under  the 
noiLis,r.  w.c.  constitution  of  the  state  of  Illinois,  if  the  plaintiff  resided  in 
esHimu  n  at.  said  State  with  the  express  or  implied  consent  and  with  the 

knowledge  and  tacit  authorization  of  her  former  master,  she 
to  the  itate  of  was  Under  no  obligation  to  serve  him  there ;  and,  whatever 
HSruloT'r  reluctance  we  may  feel  in  depriving  a  man  of  his  right  to 
bidi  slavery  and  properly  which  he  once  lawfully  owned,  we  concur  in  opi- 
vitude,  and  re-  uiou  with  our  learned  brother  of  the  District  Court,  that  **the 
a  time,  with  the  ^^^^^  o^  slavery  onco  di8SK)lved»  cannot  be  renewed  by  a  sub- 
expreu  or  im-  sequent  removal  of  a  slave  so  circumstanced  into  a  slave 

pned       consent  ,,_  •»•  «-/••  ^ 

and  knowledge  holding  State."  In  the  case  of  Lunsford  vs.  Coqvuhny  % 
in  hts  S^ifj*  Marivoy  JV*.  j9.,  401,  this  court  held  that  the  voluntary 
■*'®  iT**  J^^^V  removal  of  a  slave  into  the  state  of  Ohio,  by  her  then  owner, 

no  obligation  to  i    j  i 

serve  him  in  that  submitted  the  latter  to  the  operation  of  the  constitution  and 
absolutely  ft^^^  l&ws  of  said  State  ;  as  in  this  case,  according  to  the  consti- 
fi^  **ooafd^nS  tution  of  the  state  of  Illinois,  slavery  could  not  exist  in  the 
be  again  made  warrantor's  house,  where  the  plaintiff  constantly  resided,  she 
moving  her 'to  became  thereby  effectually  emancipated.  8  Idem^  699.  In 
a.siave  sute.      ^^e  case  of  Lom9  vs.  Cabamis^  7  Lcmtsiana  Reportt^  172,  this 

court  decided  that  ^Uhe  residence  of  a  slave  in  the  state  of 
Ohio,  contrary  to  the  will  or  without  the  knowledge  of  bis 
owner  does  not  deprive  the  latter  of  the  right  to  his  property.*' 
It  is  clear  that  from  this  negative,  pregnant  with  an  affirma- 
tive, the  contrary  proposition  necessarily  results  when  (he 
knowledge  and  consent  of  the  master  to  the  slave's  residence, 
in  a  slate  where  slavery  is  forbidden,  is  satisfactorily  estab- 
lished. In  the  case  of  Frank  vs.  PavoeUf  11  Idem,  500,  the 
same  doctrine  was  again  sanctioned  by  this  court,  and  it  was 
held  thai  '^  the  emancipation  of  a  slave  brought  into  the 
state  of  Ohio,  is  the  necessary  legal  consequence  of  hia 
removal  thither,  and  his  former  owner  must  be  presumed  to 
have  consented  to  that  emancipation."  The  last  case  that 
came  under  the  consideration  of  this  court,  in  relation  to  the 
right  to  the  freedom  of  a  slave,  was  that  of  Smith  vs.  Smithy 
13  Idem,  444,  in  which,  this  court,  in  conformity  with  the 
doctrine  settled  in  the  case  of  Maria  LouUe  vs  Morot^  9 
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idem.y  474,  held  again  that  "  the  fact  of  a  slave  being  taken  Eawmw  Dmt. 
to  a  country,  where  slavery  or  involuntary  servitude  is  hot  •^^^°^'''^'  ^^^' 
tolerated,  operates  on  the  condition  of  the  slave,  and  produ-  kuzabkth 
ces  immediate  emancipation."  This  question  is  now  far  ™^^^'  ^*  ^• 
from  being  new  in  our  jurisprudence,  and  its  solution  by  us,  »«"»"  "  ^ 
in  this  case,  depending  merely  on  the  facts  shown  by  the 
record,  must  be  in  accordance  with  that  of  the  inferior  court. 

The  opinion  of  judge  Scates,  who  was  examined  as  a  wit- 
ness, and  which  is  relied  on  by  the  appellants,  however  res- 
pectable it  may  be,  must  yield  to  the  principle  so  well  recog- 
nized by  our  laws  that  a  slave  has  no  will,  and  cannot  give 
any  consent ;  voluntary  servitude,  in  the  strict  sense  of  the 
word,  is  unknown  to  us,  and  whenever  an  individual,  who 
is  not  a  slave,  binds  himself  to  labor  for  another,  his  consent 
becomes  the  subject  of  a  civil  obligation  or  contract.  This 
court  cannot  regard  any  act,  admission  or  consent  of  a  person 
held  in  slavery,  as  operating  to  deprive  him  of  a  right  to 
freedom.     4  Martin^  385. 

We  have  not  deemed  it  necessary  to  examine  the  bill  of 
exceptions  taken  to  the  opinion  of  the  lower  court,  permitting 
the  introduction  in  evidence  of  a  printed  book,  purporting  to 
contain  the  constitution  of  the  state  of  Illinois,  as  those  parts 
of  the  said  constitution,  applicable  to  the  present  case,  are 
substantially  proven  by  the  testimony  of  judge  Scates,  which 
comes  up  before  us  unobjected  to. 

It  is,  therefore,  ordered  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs.  ' 


62       VOL.  XVI. 
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ElVTEBir    DiST. 

December,  1840.  CARROLLTON  BANK  09.    TATLEUR  ET   AL. 


CARHOLLTON 

BANK  ArrCAL  FROM  THE  PARISH  COURT^TOR  THE  rARIflH  AND  CITY  OF  NEW-ORLEANS. 


TATLEUR  BT  AL./ 


A  promise  to  accept,  contemplates  a  specific  bill  or  bills,  whether  drawn  or 
49  10481  I       to  be  dfawn,  and] not  a  general  authoritj  to  draw  to  a  certain  amount, 

without  anj  description  of  the  bills.    In  the  latter  case  it  will  not  be  such 
an  implied  acceptance  or  promise  to  accept,  as  will  bind  the  drawee. 

So,  a  letter  of  credit,  within  a  reasonable  time  before  or  after  the  date  of  the 
bill,  describing  and  promising  to  accept  it,  if  shown  to  a  person  who  takes 
the  bill  on  the  faith  of  the  letter,  is  a  yirtual  acceptance. 

But  where  bills  are  drawn  and  sold  to  a  third  person,  on  a  letter  of  the 
drawee,  written  to  the  drawer,  allowing  the  latter  a  limiled  credit^  Ofotia-  \ 
bU  on  certain  amditiont^  the  drawee  is  under  no  obligation,  express  or  j 
implied,  to  the  holders  to  accept  the  bills. 

Letters  of  credit  should  be  addressed  to  the  persons  who  adyance  the  funds, 
or  buy  the  bills  drawn  under  it ;  and  then  they  become  the  mandatories 
of  the  drawee  or  writer,  and  have  nothing  to  do  with  the  equities  or  rela- 
tions between  the  drawer  and  drawee.  ^ 

This  is  an  action  lo  recover  tiie  balance  due  oh  four  bilU 
of  Exchange,  wiih  interest,  damages  and  costs,  drawn  by 
James  Grimshaw,  of  New-Orleans,  in  March  and  April, 
1839,  on  the  defendants,  Charles  Tayleur,  Son  &.  Co.,  mer- 
chants in  Liverpool,  payable  in  London,  60  days  after  sight, 
which  were  refused  acceptance  and  protested  for  non-pay- 
ment. The  plaintifTs  show  that  they  were  the  purchasers 
and  are  I  he  holders  of  said  bills,  which  they  took  from  James 
Grimshaw,  the  drawer  thereof,  on  the  faith  of  a  letter  of  cre- 
dit, written  by  said  Tayleur,  Sons  &  Co.,  dated  at  Liverpool, 
the  7lh  December,  1838,  addressed  to  said  Grimshaw, 
"  giving  him  an  open  credit  for  tm  thousand paitnds  sterling,^ 
on  which  he  was  authorized  to  draw,  and  they  were  bound 
to  pay  his  drafts  so  drawn  ;  that  on  exhibiting  this  letter,  and 
depositing  it  with  the  plaintiflfs,  they  were  induced  lo  buy 
said  drafts  from  Grimshaw,  and  whicli  they  consider  a  virtu- 
al acceptance  by  the  defendants,  and  that  they  are  liable  and 
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bound  to  pay  ihe  same;  wherefore,  Ihey  pray  judgment;  Eastkrv  Dist. 
and  that  property  of  ihe  defendants,  within  (he  jurisdiction  of  ^^^^f^^^"^*  tsAO- 
this  court,  be  attached  and  made  subject  to  the  satisfaction     carhollton 
of  said  judgment.  ^!^^ 

The  defendants  admitted  they  wrote  the  letter  of  the  tatuur  rrAt. 
date  mentioned,  addressed  to  James  Grimshaw,  giving  him 
an  open  credit  of  ten  thousand  pounds  sterling,  available  as 
often  as  his  drafts  drawn  on  said  credit  should  be  covered  by 
satisfactory  remittances  in  bills,  specie  or  produce,  so  as  they 
should  not  at  any  time  be  brought  under  acceptances  for  more 
than  that  sum,  and  with  the  understanding  that,  before  or  at 
the  close  of  (he  season,  the  probable  balance  against  him 
should  be  remitted  for.  They  further  aver,  they  have  fully 
complied  with  their  obligations  to  Orimshaw,  and  that  at  the 
time  when  the  bills  were  dishonored,  they  were  already  under 
acceptance  for  a  sum  exceeding  in  amount  the  sum  author- 
ized, and  consequently  not  bound  to  accept  these  drafts. 
They  put  ihje  plaintiffs  on  strict  proof  that  they  took  the  bills 
in  question  on  the  faith  of  the  letter  of  credit,  and  pray  judg- 
ment in  their  behalf. 

On  these  pleadings  and  issues  the  cause  was  tried  before 
ihe  court. 

The  case  mainly  turned  on  the  questions :  Firsts  whether 
the  defendants  were  bound  to  third  persons  on  their  letter  to 
Gfimshaw,  and  whether  it  was  not  a  virtual  acceptance  of 
such  drafts  as  he  might  draw,  within  the  limits  and  on  the 
conditions  prescribed  1  And  second^  whether  the  defendants 
had  not  complied  and  accepted  drafts  already,  to  the  full 
amount  authorized  in  said  letter  ? 

The  parish  judge  was  of  opinion,  the  defendants  were  not 
liable  as  acceptors  under  the  letter  of  credit,  and  gave  judg- 
ment accordingly,  from  which  the  plaintiffs  appealed. 

T.  jS{iife2I,  for  the  plaintiffs  : 

t.  A  promise  to  accept  amounts  to  an  acceptance.  And 
although  at  one  time  doubts  were  raised  whether  this  doc- 
trine applied  to  bills  not  m  esse  at  the  time  of  the  promise, 
yet  all  such  doubts  have  been  completely  dissipated  by  a  large 
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EAmmx  Dm.  train  of  decisione,  bolh  in  this  country  and  by  the  highest 

December^  1840.  tribunals  of  England.  When  one  merchant  makes  to  another 

^cAsmoumnr    ^tich  a  promise  as  enables  that  party  to  obtain  credit,  by  ex- 

BABK        hibiting  it  upon  the  exchange,  the  party  promising  is  not  per* 

TATuua  ST  AL.  mitted  to  shuffle  off  his  responsibility  by  the  disingenous  plea 

of  want  of  purity  of  contract.  The  promise  enures  to  the 
benefit  of  third  persons  taking  bills  upon  the  faith  of  if,  within 
a  reasonable  time  after  the  promise  is  made,  and  euch  third 
persons,  in  the  language  of  Lord  Mansfield,  *^  have  nothing 
to  do  with  the  equitable  circumstances  between  the  drawer 
and  acceptor.^  The  plaintiffs  refer,  in  support  of  these  pro- 
positions, to  the  following  authorities :  Pillans  vs.  Fan  Mi- 
crapi  Burroul*8  Reports^  1663  ;  Johnson  vs.  CoUmgSf  1  Easty 
99 ;  Clark  vs.  Cocfc,  4  East,  68;  MUne  vs.  Pust,  3  Campbell, 
393 ;  Mason  vs.  Hunt,  Douglas,  296  ;  M'Khn  vs.  Smith,  I 
HaWs  Law  Journal,  485  ;  Payson  vs.  CooUdge,  2  GaUison, 
235 ;  Banorgee  vs.  Hovey,  5  Massachusetts  Reports,  15 ;  Wil- 
son vs.  Clements,  3  Massachusetts  Reports,  1;  Parker  vs.  Grule, 
2  Wendell,  545  ;  Same  case,  5  Wendell,  414. 

2.  This  doctrine  is  founded  upon  important  considerations 
of  commercial  policy  and  mercantile  convenience,  and  for 
half  a  century,  the  commercial  world  have  confidently  acted 
upon  it.  As  was  observed  by  Justice  Grose,  ^*  we  should  be 
doing  great  mischief  if  we  were  to  overturn  this  doctrine." 

3.  The  defendants'  counsel  has  attempted  to  restrict  the 
doctrine  to  cases  where  the  letler  of  credit  so  describes  the 
particular  bills  to  be  drawn  as  to  identify  them.  Such  a  po- 
sition is  palpably  hostile  to  that  principle  of  *'  mercantile  con- 
venience" which,  as  already  staled,  lies  at  the  foundation  of 
the  general  doctrine  of  the  availability  of  a  letter  of  credit, 
in  favor  of  third  persons.  The  idea  seems  to  have  been  taken 
entirely  from  the  case  of  CooUdge  vs.  Payson;  when  the  Su- 
preme Court  of  the  United  States,  having  no  occasion  to  go 
beyond  the  case  of  a  bill  identified  by  the  letter,  limited  them- 
selves to  such  a  case  ;  and  if,  by  implication,  their  decision 
can  be  considered  as  pregnant  with  the  negative,  that  if  not 
specially  identified  the  drawer  would  not  be  bound,  it  must 
be  regarded,  at  all  events,  as  obiter  dictum.     In  the  case  in 
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WendeUj  decided  at  a  much  later  period,  we  find  no  idenlifi-  Ea«ts»w  Dirt. 
catioD,  but  rather  the  reverse,  for  the  promise  pointed  to  two  ' 

bills  at  three  and  four  months,  yet  a  single  bill  for  the  whole    cabrolltor 

Sauk 

amount,  at  four  months,  was  considered  as  covered  by  the  tit. 

promise.  It  is,  moreover,  a  principle  of  universal  law,  that  tatmcr  »t  al 
the  intent  of  the  parties  is  the  true  key  to  the  construction  of 
every  instrument,  be  it  a  sale,  a  bond,  a  will,  or,  as  in  this 
case,  a  letter  of  credit.  This  letter  was  couched  in  the  most 
general  terms.  They  avoided  the  enumeration  of  specific 
sums,  to  be  drawn  at  specific  dates,  in  favor  of  specific  persons, 
because  the  object  was  to  give  Grimshaw  a  general  credit  up 
to  ten  thousand  pounds,  &c.,  for  any  business  that  be  might 
see  fit  to  engage  in.  It  was  intended  for  the  perusal  of  third 
persons,  and  to  induce  them  to  give  credit  to.  Grimshaxo.  This 
is  patent  upon  the  face  of  the  letter  itself,  and  flows  also  irre- 
sistibly from  the  expressions  of  Grimshaw's  application,  to 
which  the  letter  of  credit  was  a  reply. 

4.  The  letter  gave  a  continuing  open  credit.  The  terms 
of  the  letter,  coupled  especially  with  the  application  of  Grim- 
shaw, are  conclusive  upon  this  point. 

5.  The  Carrolton  Bank  took  the  bills  upon  the  faith  of  the 
letter  of  credit,  which  was  deposited  with  them,  and  has  so 
remained.  This  is  undisputed,  as  to  the  bills  of  later  date* 
As  to  the  first  bill,  it  appears  it  was  received,  together  with 
the  letter  of  credit,  by  the  Exchange  Committee,  on  the  23d 
April.  That  by  a  by-law  of  the  corporation,  the  Exchange 
Committee  were  without  power  to  act  upon  a  letter  of  credit. 
That  they  could  only  be  accepted  by  the  Board  of  Directors. 
That  on  the  26th  April,  the  board  accepted  the  letter  of  credit, 
and  ratified  the  action  of  the  Exchange  Committee.  This 
ratification,  by  a  retroactive  effect,  made  the  act  of  the  Ex- 
change Committee  the  act  of  the  Board:  See  2  Strange^  1 128, 
where  it  was  held  as  follows :  If  a  continual  claim,  or  an 
entry  to  avoid  a  fine,  or  an  entry  for  condition  broken,  is  made 
by  a  person  having  no  present  authority,  the  principal  may 
bring  an  action  upon  any  of  these  acts,  and  his  ratification  or 
adoption  of  them  will  supply  the  want  of  an  original  authori- 
ty.    In  Roe  vs.  jPierce,  2  Campbell^  96,  a  verbal  notice  to  quit, 
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Eastcrn  Dist.  by  a  steward  of  a  corporation,  was  held  ratified  and  binding, 

Dectmber,  1840.  by  the  Corporation's  bringing  a  suit  founded  upon  ihat  notice: 

cABROLLTox     ^^^  ^'^o  GooMUk  VS.  fVoodtoard,  S  B.  ^  A,,  689.     But  sup- 

BANK         posing  the  ratification  of  (he  board  would  not  so  retroact,  yet 

TATLBUR  XTAL.  anothcr  position  will  support  us.     If  the  title  of  the  bill  was 

divested  on  the  2Sd  April,  in  whom  did  it  vest?  If  in  the 
bank,  its  accessory,  the  right  arising  from  the  letter  of  credif, 
vested  also,  for  the  letter  accompanied  the  bill.  But  was  it 
vested  in  the  two  directors?  Still,  as  the  letter  accompanied 
the  bill,  the  accessory  right  of  acceptance  vested  in  them 
also.  Then,  when  on  the  26th  the  board  adopted  this  act, 
clearly  by  the  principle  of  subrogation,  they  took  all  the  rights 
which  the  directors  had  acquired. 

6.  The  plaintiflfs  contend  that  the  fate  of  every  bill  of  Grim- 
shaw,  properly  chargeable  to  the  letter  of  credit,  was,  as  re- 
gards the  condition  contained  in  the  letter  of  credit,  to  be  de- 
cided by  the  actual  amount  of  the  defendants'  acceptance, 
as  compared  with  the  actual  value  on  hand,  at  the  moment 
of  presentment  for  acceptance.  As  each  bill  came  forward, 
the  inquiry  was,  are  you  at  this  moment  under  acceptance  by 
an  amount  exceeding  by  ten  thousand  pounds  the  amount 
of  value  (that  is  merchandise  or  proceeds  of  merchandise) 
now  on  hand  ?  If  you  are  not,  your  letter  of  credit  entitles 
me  to  acceptance  ;  and  if  you  refuse,  you  dishonor  your  own 
promise,  your  implied  acceptance.  If  you  are  so  in  advance, 
then  you  have  the  right  to  refuse  acceptance  of  the  bill  I  now 
present  to  you.  This  is  the  only  fair  and  reasonable  stand- 
ard. It  accords  with  the  phraseology  of  the  letter  and  the 
intent  of  the  defendants.  It  is  simple,  unequivocal  and 
certain. 

Benjamm^  for  the  defendants,  contended,  the  plaintiffs  are 
not  a  party  to  the  letter  of  credit,  and  do  not  even  allege  an 
assignment,  of  Grimshaw's  rights,  but  merely  claim,  thai  the 
letter  was  exhibited  and  deposited  with  them  by  Grimshaw. 
Even  if  they  were  his  assignee?,  they  could  not  recover,  for 
the  only  action  that  Grimshaw  could  maintain,  would  be  one 
for  damages  for  a  breach  of  contract,  which  is  not  the  one 
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now  brought ;  and  which  could  be  victoriously  defended  by  Babtkwi  Dht. 
a  plea  of  compensation,  if  on   no  other  ground,  for  the  evi-  -Pg<»»"^» '8^* 
dence  shows  that  he  is  indebted  to  them  for  more  than  ten    cabkoutok 
thousand  pounds.  "^^ 

8.  The  second  ground  of  defence  involves  a  question  of  tatleuu  st  ix, 
commercial  law  of  great  importance,  which,  however,  is  now 
pretty  well  settled,  by  the  decisions  in  England  and  America ; 
and  which  is,  *'  whether  a  general  letter  of  credit  addressed 
to  an  individual)  authorizing  the  drawing  of  bills  by  him,  up 
to  a  certain  amount,  but  without  any  description  by  which 
the  bills  so  drawn  could  be  identified,  be  such  an  acceptance 
of  the  future  bille,  as  to  authorize  suit  against  the  signers  of 
the  letter,  by  third  persons,  purchasers  of  the  bills;  and  to 
whom  the  letter  was  exhibited  at  the  time  of  purchase?'  We 
contend,  that  in  order  to  construe  a  promise  to  accept  a  future 
bill  into  an  actual  acceptance,the  bill  must  be  described  m  terms 
not  to  be  mistaken  ;  the  description  must  be  such  as  to  idm- 
Hfy  the  particular  bill  sued  on  :  Chiltyy  on  Bills,  (Ed.  1839,) 
pages  311-12-13;  Bayley.on  Billsy  (Ed.  1836,)  j>.  168;  3 
Burrowsy  1663  ;  3  East,  105 ;  4  Idem.,  70 ;  4  Campbell,  393; 
Payson  vs.  CoolidgCy  2  Whealon,  66  ;  1  Peiers,  283  ;  3  Idem., 
426  ;  1  Baldwin,  38  ;  2  Wendell,  545  ;  5  Idem.,  414. 

3.  The  case  before  the  court  is  stronger  than  any  in  the 
books  in  favor  of  the  defendants,  for  the  letter  of  credit  con- 
tains a  clause,  that  shows  the  signers  contegoplated  that  they 
were  contracting  with  Grimshaw  exclusively,  as  they  author- 
ize him  to  draw  with  the  understanding,  i.  e.,  ^'on  the  con- 
dition, that  al  or  before  the  close  of  the  season,  the  probable 
balance  against  Grimshaw  be  remitted  for."  The  evidence 
shows  that  he  is  indebted  for  drafts  drawn  under  the  same 
letter,  for  a  sum  exceeding  the  amount  authorized  ;  and  the 
attempt,  in  this  suit,  is  to  impose  on  the  defendants  a  still 
further  loss. 

4.  The  plaintiffs  are  in  a  dilemma,  from  which  it  seems 
impossible  they  can  escape.  Their  whole  action  is  based  on 
the  supposition,  that  (he  letter  of  credit  in  question  is  equiva- 
lent to  an  actual  acceptance  of  the  bills  afterwards  to  be 
drawn.     The  bills  which   were  accepted  sujyra  protest,  were 
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EAflTBKH  DisT.  drawn  and  presented  prior  to  those  held  by  the  plaintiffs.     If 

i>'^cem6er,\^io.  \}^Qy  ^^q  r\ghl  m  their  positions,  the  bills  thus  accepted  mpra 

cAmBOLLTtiir  protest  were,  by  virtue  of  the  letter,  clearly  accepted  uncon- 

'^^        ditionally.     The  subsequent  protest  and  acceptance  s^Mra 

TATLBUB  XT  4L.  protest,  are  perfectly  idle  ;  because  it  is  palpable  that  the 

drawee,  after  an  unconditional  acceptance,  cannot  accept  for 
honor :  See  1  Peters^  264,  where  chief  justice  Marshall  says, 
"  If  the  drawees,  refusing  to  honor  a  bill,  were  bound  in  good 
faith  to  accept  or  pay  as  drawees,  they  can  acquire  no  rights 
by  paying  supra  protest." 

Morphy^  J.,  delivered  the  opinion  of  the  court. 

The  defendanls,residing  in  Liverpool,are  sued  for  a  balance 
on  four  bills  of  exchange,  drawn  on  them  by  James  Grim- 
shaw,  drawn  to  the  order  of  and  endorsed  by  U.  Bouligny. 
The  plaintiffs  allege,  that  they  were  induced,  shortly  after  the 
dale  and  before  the  maturity  of  said  bills,  to  purchase  and 
negotiate  them  upon  the  faith  of  a  certain  letter  of  credit 
given  to  Grimshaw  by  defendants,  exhibited  to  and  deposited 
with  them  at  the  time  of  such  purchase  and  nogotiation;  that 
defendants  were  bound,  under  the  faith  and  virtue  of  said  let- 
ter of  credit,  to  accept  and  pay  the  said  bills,  but  that  they 
refused  acceptance  and  payment  of  them,  although  they  did 
afterwards  pay  certain  sums  on  account  of  the  same  ;  that 
they,  (the  plaintiffs,)  have  been  obliged  to  pay  and  take  up 
these  bills,  which  they  had  negotiated  to  third  persons, 
together  with  damages,  interest  and  charges,  and  that  by 
virtue  of  said  letter  of  credit,  defendants  have  become  bound 
and  liable  unto  them  for  the  balance  due  on  said  four  bills, 
and  for  damages  and  interest  thereon. 

The  defendants  answer,  that  on  the  7th  December,  1838, 
they  did  by  letter  addressed  to  James  Grimshaw,  give  him  an 
open  credit  for  ten  thousand  pounds  sterling,  available  asoften 
as  his  bills  drawn  on  said  credit  should  be  covered  by  satisfac- 
tory remittances  in  bills,  specie  or  produce,  so  that  the  defend- 
ants should  not  at  any  time  be  brought  under  acceptance  for 
tnore  than  ten  thousand  pounds  sterling  beyond  the  value  they 
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might  have  on  hand,  and  vvilh  (he  understanding  ihat  af,  or  BAiriRir  Dtsr. 
before  the  close  of  the  season,  the  probable  balance  against  ^cember,  i84o. 
him,  should  be  remiited  for;  that  they  have  faithfully  complied     cakrolltov 
with  all  their  obligations  entered  into  with  the  said  Orim-         '^"^ 
shaw;  that  at  the  time  when  plainiiffs'  bills  were  dishonored,  tatxevr  et  al. 
defendants  were  already  under  acceptance  for  a  sum  exceed- 
ing ten  thousand  pounds  sterling  beyond  the  value  they  then 
had  on  hand  on  account  of  said  Grimshaw,  and  consequently 
were  not  bound  to  accept  them.     They  conclude,  by  calling 
for  strict  proof  that  plaintiffs  did  take  these  bills  on  the  faith 
of  said  letter  of  credit.    Upon  these  pleadings  and  the  evi- 
dence adduced  under  them,  there  was  a  judgment  below  for 
the  defendants.     Plain tijQTs  appealed. 

The  letter  upon  which  the  defendants  are  sought  to  be 
made  liable  as  acceptors  of  the  bills  sued  on,  is  in  the  follow- 
ing words,  to  wit: 

"  Liverpool,  7f  h  December,  1838." 

"James  Grimshaw,  Esq.,  New-Orleans." 

"Dear  Sir. — We  have  received  your  letter  of  the  16lh  of 
November,  advising  your  safe  arrival  at  New-York." 

"We  annul  the  open  credit  we  before  gave  you  for  ten 
thousand  pounds,  which  you  did  not  think  sufficiently  expli- 
cit, and  in  lieu  thereof,  we  now  give  you  an  open  credit  for 
ten  thousand  pounds  sterling,  available  as  often  as  your  drafts 
drawn  on  said  credit  shaU  be  covered  by  satisfactmy  remittances 
in  biUs^  specie  or  produce^  so  that  we  be  not  at  any  time  brought 
tmder  acceptances  for  more  than  ten  thousand  pounds  beyond  the 
value  we  have  on  hand  on  said  account;  and  with  the  under- 
standing, that  at  or  before  the  close  of  the  season,  the  proba- 
ble balance  against  you  shall  be  remitted  for.  We  hope  this 
will  be  sufficient  to  enable  you  to  do  any  business  to  this  port 
which  may  be  likely  to  turn  out  to  your  advantage." 
"  We  are,  dear  Sir,  yours  truly, 

(Signed)  Charles  Tayleur,  Sons  &  Co." 

It  is  contended,  on  the  part  of  the  appellants,  that  when 
one  merchant  makes  to  another  such  a  promise  to  accept,  as 
that  contained  in  the  foregoing  letter,  it  amounts  to  an  ac- 
63  VOL.  XVI. 


498  CASES  IN  THE  SUPREME  COURT 

Eastbm  Dirr.  ceptance,  and  inures  to  the  benefit  of  third  persons,  taking 

JDeeember,  1840.  bJUg  upon  the  faith  of  if,  within  a  reasonable  time  after  the 

CABBOLLTOH    pfomise  is  made.     It  is  further  contended,  that  although  such 

BA9K         ^  promise  to  accept  be  conditional,  and  though  a  third  per- 

TATLBUB  n  AL.  SOU  takcs  tho  bills,  subject  to  the  condition,  yet,  if  the  condi- 
tion be  fulfilled,  the  implied  acceptance  is  as  absolute  as 
though  never  coupled  with  a  condition.  In  support  of  these 
positions,  the  counsel  for  the  appellants  has  cited  a  number  of 
respectable  authorities,  both  English  and  American.  The 
contract  of  the  defendants  was  made  in  England,  and  the 
bills  were  to  be  made  payable  there,  although  drawn  in 
Lotiisiana;  they  were  drawn,  so  far  as  respects  the  defend- 
ants, with  a  view  to  England;  for  the  execution  of  the  con- 
tract it  should  seem,  therefore,  that  their  liability  should  be 
tested  by  the  laws  of  that  country,  but  it  is  a  matter  of  ao 
moment,  whether  our  laws  or  those  of  Great  Britain  are  ap- 
plied, for  the  Law  Merchant  of  the  two  countries,  is  not  ma- 
terially variant  on  this  subject;  if  there  be  a  difierence,  we 
believe  that  the  doctrine  of  implied  acceptances  has  been 
carried  further  in  America.  In  England,  it  was  for  some 
time  a  matter  of  doubt,  whether  a  promise  to  accept  a  bill 
not  in  €9sty  could  be  received  as  an  acceptance ;  subsequent 
adjudications  seem,  however,  to  have  done  away  with  the  old 
A  promiie  t6  distinction  between  bills  drawn  before  and  bills  drawn  after 

•oeept,  contem-  the  date  of  the  promise  to  accept,  but  in  all  the  adjudg-ed 

platei  a  Bpeeifie  ,  .   ,         "^ ,  ,  "  *.         •     ,  ->      ^ 

bill  or  bills,  cases  to  which  we  have  been  referred,  the  promise  to  accept 
o?to  be  drai^^  contemplates  a  specific  bill  or  bills,  whether  drawn  or  to  be 
andnotaf^eQei^-  drawn,  and  no  where  do  we  find  a  general  authority  to  draw 

al    authority  to  \    ,  i         .     .        v  ,  .   ,       . 

draw  to  a eertain  to  a  certain  amount  Without  any  description  by  which  (he 
a^^"deaoript?oD  ^iUs  drawn  can  be  identified,  construed  into  such  an  accept- 
ofibe  bills.  In  j^q^.^  ^f  t|^^  future  bills  drawn    under  it,  as  to  authorize  suit 

the  latter  case, It  •     .  •  .    i  «, 

wUinotbe  saoh  against  the  drawee  by  third  persons.  We  see,  on  the  con- 
eepUoTO  orpro^  lrafy>  "^ost  of  the  judgcs  in  England  expressing  the  regret, 

wiiT  *  WndT^the  ^^^^  ^^^  ^^^®^  ^^^  ^^^^  ^  written  acceptance  on  the  bill  itself, 
drawee.  has  ever  been  deemed  an  acceptance.     After  many  decisions 

in  both  countries  on  these  collateral  acceptances,  predicated 
on  the  facts  of  each  particular  case,  the  rule  has  been  laid 
down  and  settled  by  the  Supreme  Court  of  the  United  States^ 
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in  Coolidge  vs.  PaysoUy  2  WheaUm  75,  it  is,  '^  that  a  letter  EAtrsBir  Dm. 
written  within  a  reasonable  lime,  before  or  after  the  date  of  ifeewn^w"*  two- 
a  bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  carrollton 
and  promising  to  accept  it,  is,  if  shown  to  the  person  who  ^!^^ 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  f^tleur  st  al. 
acceptance,  binding  the  person  who  makes  the  promise^  g^^  letter  of 
But  this  is  said  by  the  counsel  to  be  an  obiter  dictum  of  the  credit,  wUhin  a 
judge,  who  on  that  occasion  was  the  organ  of  the  court.  We  beforeoraftertiie 
believe,  on  the  contrary,  as  in  fact  is  expressed  in  the  opinion  delcribing^  *anc! 
itself,  that  this  question  being  considered  of  much  impor- promisinf  toao- 

,  .  'Ill  1  cepl  it,  ifshowa 

tance  to  merchants,  U  was  intended  to  be  put  at  rest,  hence  to  a  person  i^ho 
the  remarkable  precision  with  which  the  rule  was  laid  down.  {Je^f^uh  of*the 
This  question  received  again  the  particular  attention  of  the  letter.isaTirtuai 
aame  tribunal  in  Schimmdpemiick  et  al,  vs.  Bayard  et  oi.,  t  ^^^^* 
PeterSy  284 ;  and  in  Boyce  4*  Henry  vs.  Edwards^  4  Peters 
118,  the  same  rule  was  again  laid  down  and  sanctioned. 
In  speaking  of  these  collateral  acceptances,  as  recognized  by 
frequent  decisions  in  England,  justice  Lawrence  is  said  to 
have  remarked,  ^*we  should  be  doing  great  mischief,  if  we 
were  to  overturn  this  doctrine."  It  is  the  opinion  of  this 
court,  that  the  mischief  would  be  still  greater,  were  we  to 
carry  it  to  the  length  we  are  called  upon  to  do  in  the  present 
case.  The  injurious  effects  which  would  flow  from  such  an 
indefinite  extention  of  the  doctrine,  would  not  be  counter- 
balanced by  the  pretended  mercantile  convenience,  in  which 
It  is  said  to  have  originated.  When  a  general  authority  to 
draw  is  given,  without  any  description  of  the  bills  to  be  drawn, 
the  drawee  is  without  the  means  of  distinguishing  those 
which  are  taken  on  the  credit  of  his  promise  from  those 
which  are  not,  and  even  when  the  bills  have  been  described, 
there  is  still  some  danger,  for  the  purchaser  must  take  the 
risk  of  the  bad  faith  of  the  drawer,  who  may  have  previously 
drawn  in  favor  of  another  person.  The  rule  then,  even  as 
laid  down,  is  not  free  from  objection,  but  such  as  it  is,  we  are 
disposed  to  hold  to  it,  strictly,  the  purchaser  of  a  bill,  who 
seeks  to  charge  a  drawee  as  acceptor  upon  a  collateral  or  im- 
plied undertaking.  3  Burrows^  1663;  1  East,  105;  4  Idem,, 
70;  4  Campbell^  393;  2  Wendell,  545;  5  /dem.,  414;  3  Peters, 
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B4m«ii  Dit    426;  ChUty'a  Ed.  of  18S9,  p.  SI  1-12-lS;  Ba^  Ed.  of  1836, 

December,  \9^.  ^    igg. 

cAmnuLLTos        I^  "®  action  can  be  maintained  on  these  bills,  upder  the 

BASK         doctrine  of  implied  acceptances,  although  carried,  perhaps, 

TATLKUH  XT  AL.  bejond  thc  proper  boundary  as  remarked  by  Lord  Kenyon,  it 

is  difficult  to  perceive  on  what  principle  of  law  the  plaintiffs 
can  sue  for  the  breach  of  a  promise  not  made  to  them.  No 
communication  is  alleged  to  have  passed  between  them  and 
defendants  at  the  time  of  their  taking  these  bills.  If  defend- 
ants have  broken  their  promise,  they  are  liable  in  damages  to 
Grimshaw,  but  clearly  not  to  every  purchaser  of  his  bills, 
with  or  without  communication  of  defendant's  engagement 
or  promise  to  him.  Grimshaw,  in  one  of  his  letters,  states  to 
defendants  in  relation  to  this  letter  of  credit,  **  U  does  not  enO' 
bk  me  to  sell  in  bank.  The  banks  require  aU  letters  of  credit  on 
mdn^^  find  ^hich  they  acty  to  be  addressed  to  themselveSy  fye.;^  and  requests 
■old  to  a  third  ^y^^  defendants  to  send  him  several  credits  in  blank,  which 

person,  on  a  let- 
ter of  the  drawee  might  be  filled  up  in  favor  of  particular  banks;  this  the  defend- 

drawer^Uowing  ants  refused  to  do.  It  is  to  be  regretted  that  the  simple  and, 
ti^e^Utter  a  ihm-  j^  q^.  opinion,  only  safe  course  alluded  to  by  Grimshaw,  is 
available  on  not  always  followcd.  When  a  letter  of  credit  is  thus  ad- 
tioni,  the  drawee  drcsscd  to  the  pcrsou  or  bank  who  advances  funds  on  the  bills 
i'ga"?o"expreM  drawu  under  it,  the  latter  becomes  the  mandatory  of  the 
or  implied,  to  signer  of  the  letter,  and  has  nothing  to  do  with  the  equitable 
accept  the  bills,  circumstanccs  between  the  drawer  and  drawee.  The  plain- 
dit^ouiid  be*ad-  ^'^^  ^^  "^^  allege  dr  show  any  assignment  of  Grimshaw's 
dressed  to  the  rights  Under  this  letter  of  credit,  nor  does  any  transfer  of  them 
vaDce"the  funds  result  from  the  sale  of  these  bills  or  the  deposit  of  the  letter; 
drawn  ^^^umiel  ^v«"  Were  the  plaintiffs  allowed  to  avail  themselves  of  the 
(hem,  and  then  rights  of  the  promisee,  it  would  not  assist  them  in  any  degree, 
tiie  roandatr-  for  the  cvidcnce  shows  him  to  be  indebted  to  the  defendants, 
drawee"  OT  wri!  ID  a  sum  far  exceeding  the  amount  sued  for. 
ter. ;  and  have  f^g  opinion  just  expressed  on  the  plaintiffs'  right  of  action, 
with  the  equities  supersedes  the  necessity  of  examining  the  other  points  in 
Twecn  the  drawl  this  casc,  which  have  been  so  elaborately  and  ably  argued 

*r  and  drawee.     [^^Q^t  US. 

It  is,  therefore,  ordered,  that  \\\^  judgment  of  the  Parish 
Court  be  affirmed,  with  costs. 
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RIGHTOR.Of.    KOHN   ET    AL. 
APPEAL  FAOM  THB  OOUAT  OF  THB  FIEST  JUDICIAL  DI8TK10T. 

Where  the  certificate  and  act  of  the  notary  recites  the  sale  and  specifies  the 
title  papers  to  be  delivered,  and  states  that,  at  the  request  of  the  vendor, 
he  had  delivered  them  to  one  of  the  vendees  for  himself  and  co- vendees, 
who  acknowledges  the  receipt  of  them,  it  is  sufficient  evidence  of  their 
delivery  on  the  part  of  the  vendor. 

Where  the  vendor  exhibits  his  titles  before  the  sale,  and  they  are  examined 
and  set  forth  in  the  act,  the  vendees  cannot  set  up  any  other  informalities 
or  nullities  in  them  than  were  specified  at  the  time. 

A  mere  expression  of  dissatisfaction  of  the  titles  which  had  been  exhibited 
and  accepted,  will  not  authorize  the  vendee  to  delay  payment ;  and  when 
not  evicted,  even  if  he  is  in  danger,  it  is  no  reason  to  withhold  payment, 
if  security  is  offered. 

A  delivery  of  the  muniments  of  title  to  one  of  several  co-vendees,  is  a 
sufficieDt  delivery  to  all  of  them. 

The  sale  of  a  tract  of  land,  claimed  under  a  Spanish  grant  or  other  title,  is 
not  void  because  the  United  States  have  refused  to  confirm  it ;  or  where 
it  has  been  only  confirmed  in  part,  if  it  appears  there  has  been  no  dis- 
turbance. 

Where  a  suit  has*been  brought  for  the  prtmiMs  and  afterwards  dismissed, 
or  the  plaintiff  non-suited,  it  will  not  operate  a  distorbanoe,  so  as  to 
authorize  the  vendee  to  resist  payment. 

8o»  where  the  vendees  sue  another  for  slander  of  title,  or  allege  the  govem- 
mentiias  sold  part  of  the  premises,  but  no  disturbance  is  shown,  it  fur- 
nishes no  ground  to  resist  payment.    They  can  only  require  security. 

Where  the  vendees  affsct  and  mortgage  the  premises  to  secure  the  punc- 
tual payment  of  the  price,  the  vendor  has  his  privilege  and  mortgage 
for  the  payment  of  any  portion  of  it  as  it  becomes  due. 


Eastbhv  Uist. 
/)eetfm6er,1840. 

BIOBTOB 
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KOHR  XT  AL. 
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This  18  an  action  on  several  promissory  notes  against 
Joachim  Kohn,  L.  Millaudon,  Frederick  Frey,  John  Slidell, 
Henry  T.  Williams,  H.  6.  Schmidt,  and  C.  F.  Zimpel, 
which  they  had  given  for  the  purchase  of  a  tract  of  land, 
known  as  the  *'Hou mas  Grant*'  situated  in  the  parish  of 
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DisT.  Ascension^  and  lying  in  the  rear  of  three  plantaiiona,  to  wit: 
J>ecemifer,\s4o.  DoradoQ  Bringier,  Francois  Laville,  and  the  heirs  of  Wade 
BiGHTOR  Hampton^  containing  ninety  thousand  four  hundred  and  tbir- 
KOH9BTAL.  ^^^^  superficial  arpents;  at  two  dollars  and  fifty  cents  for 
each  superficial  arpent,  making  together,  two  hundred  and 
twenty-six  thousand  thirty-four  dollars ;  one  seventh  being 
sold  for  cash,  and  the  balance  at  one,  two,  three,  four,  five 
and  six  years,  from  the  17th  May,  1836.  The  vendees  pur- 
chased different  shares  or  proportions  of  the  whole  tract  at 
the  above  rates,  and  on  the  above  terms  and  conditions,  for 
which  each  gave  his  promissory  notes,  and  the  whole  of  them 
joined  in  the  act  of  sale  which  reserves  a  special  mortgage 
and  privilege  to  secure  the  payment  of  said  notes.  The 
defendants  were  sued  in  separate  petitions,  and  the  notes  of 
each  annexed,  in  which  judgment  is  prayed  on  the  notes 
remaining  unpaid  and  protested.  The  suits  were  instituted 
in  October,  1839,  and  on  the  4th  November,  were  consoli- 
dated. 

The  defendants  set  up  various  defects  of  title,  disturbances, 
slander  of  title,  and  suits  for  eviction  and  threatened  evic- 
tions, in  defence  and  in  resistance  and  delay  of  payment ;  and 
finally  prayed  for  a  rescission  of  the  sale. 

The  material  facts  of  the  case  are  stated  and  detailed  in 
the  opinion  of  the  court,  and  need  not  be  recapitulated  here. 

There  was  judgment  against  each  of  the  defendants  for 
the  amount  of  the  notes  signed  by  him,  and  which  had  become 
due  and  were  protested  for  non-payment,  with  interest  and 
costs  of  protest ;  but  decreeing  that  no  execution  should  iseue 
until  the  plaintiff  furnished  security  to  the  satisfaction  of  the 
court,  for  the  entire  price  of  the  land,  against  the  claims  of 
John  M'Donough,  in  a  suit  pending  on  appeal  between  MiU 
laudon  and  said  M^Donough,  for  slander  of  title.  All  the 
defendants  but  Williams  appealed. 

Preston  and  Ibley^  for  the  plaintiff. 

Eustis^  contra. 
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GarUmdj  /.,  delivered  the  opinion  of  the  court.  Eabtsu^  Dibt. 

In  the  month  of  May,  1836,  the  plaintiff  and  wife,  by  ^'^^'"^^  ^^^- 
public  act,  sold  to  Laurent  Millaudon  three  undivided  ninth  kicbtor 
parts,  and  to  John  Slidell,  Henry  G.  Schmidt,  Joachim  Kohn,  kohbTet  al. 
Frederick  Frey,  Charles  F.  Zimpel  and  Henry  T.  Wilhams, 
each,  one  undivided  ninth  part  of  a  tract  of  land,  containing 
ninety  thousand  four  hundred  and  thirteen  ninty-four  hun- 
dredth superficial  arpents,  being  a  portion  of  the  tract  gener- 
ally known  as  the  Houmas,  situated  as  is  supposed  in  the 
parishes  of  Ascension  and  Iberville,  for  the  sum  of  two 
hundred  and  twenty-six  thousand  and  thirty^-four  dollars  and 
eighty-four  cents,  one  seventh  of  which  sum,  viz  :  thirty- 
two  thousand  two  hundred  and  ninety  dollars  and  twenty 
cents  was  paid  in  cash,  and  the  remainder  to  be  paid  in  six 
equal  annual  installments.  To  secure  the  payment  of  the 
price,  the  purchasers,  each,  gave  their  promissory  notes  to  the 
plaintiff,  viz :  L.  Millaudon,  six  notes,  each  for  ten  thousand 
seven  hundred  and  sixty-three  dollars  and  fifty-six  and  a  half 
cents,  and  John  Slidell,  H.  G.  Schmidt,  Joachim  Kohn, 
Frederick  Frey,  Charles  F.  Zimpel  and  H.  T.  Williams, 
each  gave  six  notes,  each  for  the  sum  of  three  thousand 
seven  hundred  and  forty-four  dollars  and  fourteen  cents, 
payable  as  aforesaid.  ^'  In  order  to  secure  the  full  and  punc- 
tual payment  of  the  aforesaid  promissory  notes  at  the  respec- 
tive periods  of  maturity,  the  said  purchasers  affect,  mortgage 
and  specially  hypothecate  the  described  and  sold  premises  in 
favor  of  the  vendor,  promising  and  binding  themselves  not 
to  alienate,  incumber  or  deteriorate  the  said  property,  to  the 
prejudice  of  this  mortgage.'*  The  notes  of  Millaudon, 
which  fell  due  in  May,  1838  and  1839,  and  those  of  the 
other  parties  which  became  due  in  May,  1837,  1838  and 
1839,  not  being  paid  at  maturity,  were  protested,  and  this 
suit  brought  to  recover  the  amount  of  them. 

The  first  ground  of  defence  is,  that  the  consideration  for 
which  the  notes  were  given  has  entirely  failed,  as  Rightor 
had  no  right  or  title  to  the  property  sold. 

Secondly,  that  various  stipulations  and  conditions  were 
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KAsmx  DiiT.  imposed  upon  plaintiff  by  (he  act  of  sale,  which  he  had  not 

December,  1840.  complied  wilh,  wherefore,  he  had  no  right  to  demand  payment. 

■lovroB  ~      Thirdly,  that  the  Houraas  grant  was  never  recognized  by 

«»•  the  government  of  the  United  States,  on  the  contrary  it  had 

been  repudiated  by  many  of  the  public  officers,  and  land  sold 

within  the  limits  of  it  and  the  premises  sold  to  the  defendants. 

Fourthly,  that  Francis  Laville,  disturbed  them  in  their 
title  and  possession  of  the  land  by  commencing  and  prose- 
cuting a  suit  against  the  plaintiff  and  these  defendants,  to 
rescind  the  sale  made  by  bira  to  plaintiff,  and  further,  that 
John  M^Donough  set  up  title  to  a  large  portion  of  the  land 
sold,  and  was  prosecuting  a  suit  to  recover  it. 

The  plaintiff  obtained  a  judgment  against  each  of  the 
defendants  for  the  respective  sums  claimed,  with  interest,  and 
against  them  jointly  and  severally  for  costs;  it  is  also  decreed 
*Uhat  said  judgments  bear  vendor's  privilege  on  the  pro* 
perty  described  in  the  petition."  And  it  is  further  decreed, 
that  no  execution  issue  on  this  judgment  until  the  plaintiff 
shall  have  furnished  security,  to  the  satisfaction  of  the  court, 
in  the  sum  of  two  hundred  and  twenty-six  thousand  and 
thirty-four  dollars  and  eighty-four  cents,  to  indemnify  them 
against  the  claims  of  M'Donough  upon  (he  property  sold  by 
the  plaintiff  to  the  defendants,  in  the  suit  now  pending  by 
appeal  in  this  court. 

From  this  judgment  all  the  defendants,  except  Williams, 
have  appealed. 

In  addition  to  the  grounds  of  defence  urged  in  the  court 
below,  the  defendants,  further  say,  there  is  error  in  the  judg- 
ment in  decreeing  it  shall  **bear  vendor's  privilege  on  the 
property  described." 

Before  proceeding  to  the  consideration  of  the  grounds  of 
defence,  we  have  to  notice  a  bill  of  exception,  taken  by  the 
defendants  to  the  reception  as  evidence,  of  an  act  which  the 
defendants  call  a  proces-verbal  or  certificate  of  J.  H.  Ilsley, 
as  notary  public  in  the  parish  of  Ascension,  stating  he  bad 
delivered  to  Williams,  one  of  the  purchasers,  for  and  in 
behalf  of  himself  and  his  co-vendees,  all  the  title  papers 
stated  therein,  which  papers  and  muniments  of  title,  Rightor 
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in  the  act  of  sale^  had  promised  (o  produce  and  deliver  within  Eutihh  Diit. 
a  stipulated  time.  DecemUr.  la^o. 

The  first  ground  of  objection  i?,  that  the   certificate  is  not        MiMrrom 
the  best  evidence  of  the  delivery  of  the  papers,  and  that  the    kohsi^t  au 
notary  should  have  been   produced   in   person  to  prove  what 
he  states.     If  the  act  was  what  the  counsel  for  the   defend- 
aals  contend  it  ist,  we   should   possibly   concur  with  him  in 
opinion,  but  he  has  overlooked  a  few  important  words  at  the     JY***/*    ^^i 

r  ^  r  e«rtificale     and 

elose  of  it,  which  materially  affect  its  character.  The  notary  act  of  theooury 
recites,  in  the  first  place,  that  portion  of  the  sale  from  plain-  und  •peeifiea 
tiflT  to  defendants,  in  which,  he  agrees  to  deliver  certain  {o*be*deii?eSSL 
title  papers,  he  then  describes  the  papers  and  says  that  at  «ndMatetUiat,at 
the  request  of  Rightor,  he  had  delivered  thern  to  Williams  fendor,  he  had 
for  himself  and  his  co-vendees,  who  says,  he  "  hereby  f^^jj^f/^^j^Jll^^ 
acknowledees  the  receipt  of  ilie  same,"  and  then  siffns  the  dees  for  himieif 

and  oo-Tendeet, 

act  in  presence  of  the  notary  and  two  witnesses,  by  whom  who  aekoowi- 
ft  is  duly  certified.  We  think  the  district  judge  did  not  err,  S'fhem%'uti?! 
in  Admitting  the  act  as  evidence.     It  is  a  receipt  given  in  ^S'®"1  «"dence 

»  ..  of  iheir  delivery 

presence  of  a  notary  in  due  form,  and  is  an  authentic  act,  on  th»  part  of 
which  he  could  make  and  certify.     "  i  e  vcn  or. 

The  second  ground  of  exception  goes  to  the  effect  of  the  Wherethe Ten- 
act,  the  judge  so  says,  and  leaves  it  open  for  argument  on  titles^  before  the 
the  merits.  ■•*«•   ""^  !•>«; 

are      examined 

In  deciding  upon  the  merits  of  this  case,  we  are  of  opinion  and  let  forth  to 
the  defendants  have  not  shown  the  consideration  of  the  dees^^Mnnot^wt 
notes  have  failed,  and  in  this  action,  they  cannot  go  into  the  " JI.ro"{it°e****^ "*' 
question  whether  the  title  of  Rightor  and  wife  was  good  or  nuintiei  in  them 
not.  Previous  to  the  sale  the  vendors  exhibited  to  the  ven-  fled  at  the'umcr 
dees  their  title  papers,  they  were  examined  and  set  forth  in 
the  act  of  sale,  such  defects  as  appeared  in  them  were  spe-  presuon  of  dia^ 
cially  pointed  out,  and  the  vendors  bound  to  remedy  them.  Sg  turei^whi^ 
If  that  has  been  performed,  the  defendants  cannot  now  set  had  been  exhib- 
up  other  informalities  and  nulleiies,  as  a  ground  for  suspend-  ed,  iAh  noTauI 
ing  payment.  8  Martin,  JV.  S,,  SSO;  5  Lcndriana  Reports,  i^et'^^ehiy^y: 
19.     They  expressed  themselves  satisfied  with  the  title,  and  mem ;  and  when 

J   ,  .  .  .  ^  J.         .       not  eTieted,eTen 

cannot  now  delay  payment  by  a  mere  expression  of  dissatis-  if  he  is  in  dan- 
facUofi  with  it.  They  have  not  been  evicted  by  any  one,  ^n'to  whhiJSd 
and  the  danger  of  it  is  not  a  sufficient  reason  to  withhold  P^P'^P^l^  *?* 

_  ^     "  cuntjr  It  oirered. 

64  VOL.  XVI. 
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Ein-KRH  DiiT.  payment,  if  secuiiiy   for    indemnity    be    given.     Louisiana 
^^"'^^''^''*^-  Code,  articU  2535 ;   7  Martin,  JV.  S,,  95. 

BieRTOB  Tbe  second  ground  of  defence  depends  entirely  upon  (he 

KoaiTrrAL.    evidence.     Righlor  in   the  act  of  sale  stipulated  to  release 

certain  mortgages  and  to  furnish  various  title  papers  within 

a  fixed  time.     We   have  examined  the  conditions  carefully 

and  believe  the  plaintiff  has  complied  with  them  fully.     He 

produced  to  the  notary,  before  whom  the  sale  was  passed,  a 

certificate   from   the   proper  oflBcer,   stating   the  mortgages 

**  have  been  duly  raised,  cancelled  and  annulled,''  which  was 

A  dciirery  of  by  said  notary  annexed  to  the  act  of  sale.     It  appears  from 

of  tuie  to  one  of  the  act  passed   before   Ilsley,   that  the  title  papers  required, 

dee?*u  T'wam-  ^ave  been  delivered  to  Williams,  one  of  the  vendees.     This 

eient  delivery  to  the  appellants  Contend,  is  not  sufiicient.     They  say,  Wil- 

•lloflhem.  f  .     •  i.  •    •  i_  r 

hams  was  not  their  agent  for  receivmg  those  papers,  or  for 
any  other  matter  affecting  their  interests;  this  may  be  true, 
and  Williams  might  say  the  same  of  them.  He  was  one  of 
the  vendees,  and  as  much  entitled  to  the  custody  of  the  title 
papers  as  any  one  of  his  co-vendees.  The  plaintiflf  could 
not  deliver  the  papers  to  each  of  them,  nor  can  each  of  them 
have  the  keeping  of  them.  The  appellants  know  very  well 
where  the  titles  are  to  be  found,  and  if  they  think,  they  are 
not  safe  in  the  custody  of  Williams,  it  is  in  their  power  to 
have  them  deposited  in  some  safe  place,  where  they  can 
have  access  to  them. 

The  third  ground  of  defence  is  not  more  tenable  than  the 
The  sale  oft  two  first.  Whether  the  Houmas  claim  has  been  recognized 
oUiiroed  under  a  hy  the  United  States  or  not,  is  a  question  not  necessary  to  be 
oiher***tfi'ie"*  ^8  examined  at  present.  It  may  be  a  subject  for  future  discus- 
not  Toid because  sion  and  decision.  This  court  held  in  the  case  of  Bessy  vs. 
have  refused  to  Piotado,  that  a  sale  of  land  claimed  under  a  Spanish  grant, 
where"  It '  has  '®  "^^  ^^'^  because  the  United  Slates  have  refused  to  confirm 
been  only  con-  it.  3  Louisiatui  Reports,  490.  In  the  case  of  Guidry  vs. 
itTopean  there  Green,  it  was  held  that  the  purchaser  of  a  tract  of  land  of 
torbance.  "^  ^*''  fourteen  hundred  arpents,  could   not  refuse  payment  of  ihc 

price,  on  the  ground  that  the  United  States,  on  application^ 
had  only  confirmed  the  title  to  six  hundred  and  forty  acres, 
where  it  appeared  there  was  no  disturbance  in  the  possession 
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of  the  remainder.  1  Martin,  JV.  S,,  475.  It  might  be,  Eimnir  Dist. 
ihai  on  presenling  further  and  different  evidence,  the  claim  ^cember^  i840. 
might  be  recognized  for  the  whole  quantity.  riohto* 

The   fourth    e^round   of  defence  is,  the   defendants  have  *•• 

^  KORJr  ST  AL. 

been  disturbed  in  their  possession  and  title  of  the  land  sold, 
by  various  suits  commenced  against  them.  The  first  is  un 
action  commenced  by  Francois  Laville  against  the  plaintiff 
and  defendants,  to  rescind  a  sale  which  Laviile  had  made  to 
Rightor,  of  a  part  of  the  land,  for  non-payment  of  the 
price.  This  disturbance  is  easily  disposed  of.  There  was 
judgiTient  against  Laville  in  this  suit,   he  took  an  appeal  to     Where  a  •nit 

..  I'll  I  i'*i  1  .1  hftt  been  broaght 

this  court  which  has  been  dismissed,  and  more  than  one  for tiiepremites 
year  has  expired  since  the  rendition  of  the  judgment.  But  "li^mimd'^orthc 
independent  of  any  consequences  that  might  flow  from  the  P*a»nt>ff.  non- 
state  of  that  case,  this  court  has  held,  that  if  an  action  of  not  operate  a  dii- 
disturbance  were  brought  and  afterwards  dismissed,  or  the  iuthortie'^^ihe 
plaintiff  non-suited,  the  vendee  could   not  resist  payment  of  vendee  to  resist 

T  payment. 

the  price.     4  Martiny  JV*.  iS.,  352  ;  3  Lomsiana  Reporls,  432. 
The  appellants  further  say,  they  have  been  disturbed  and 
are  in  danger  of  being  evicted,   by  a   claim  set  up  by  John 
M^Donough,  which   case  is  now  pending  on  appeal  in   this 
court.     The  first  remark  we  have  to  make  in  relation  to  this 
suit  is,  it  was  invoked  by  the  defendants  themselves.  M'Don- 
ough  had  neither  brought  suit  or  disturbed  the  defendants  in 
any  manner,  so  far  as  the  record  informs  us,  but  (hey   sue 
him,  alleging  he  has  no  title  (o  the  land  sold  them  by  the 
plaintiff,  biit  had   slandered    their   title,  which  was  just  and 
valid  ;  wherefore,  they  pray  he  be  compelled  to  exhibit  what- 
ever title  he  may  have,  that  it  be  rejected,  and  he  be  compel-  vendee^  w^ano! 
led  to  pay  them  fifty  thousand  dollars  damages,  for  the  injury  ^'l^r.^°''  •^■n^Jer 
sustained  in  consequence  of  the  slander  of  their  title.     After  the  government 
such  a  menace  and  invitation  on  the  part  of  the  appellants,  iheprcmiwslbnt 
it  would  have  been  somewhat  unkind  in  M'Donough  not  to  p©    disturbance 

^  °  18  shown,  It  fur- 

have  set  up  some  claim;  he  did  so,  but  with  what  success  nishes  no  ground 

remains  to  be  tested  hereafter;  all  (he  defendants  can  require  ment.  They^can 

now,  is  to   have  indemnity  against  any   eviction   hereafter,  cujL*^^"***  *** 

according  to  art.  2535  of  (he  LouiHana  Code,  which  indemnity 

or  security,  the  court  below  has  ordered  to  be  given,  before  an 
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fiMTtKR  Divr. 
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Where  (he 
Yendees  tfTect 
and  nioiigf»{!:e 
the  premises  to 
secure  the  punc- 
tual pavraent  of 
the  piioe,  ihe 
vendor  has  his 
priTilege  and 
mortgage  for  the 
payment  of  mnj 
portionof  it  asit 
Deeomes  due. 


eiecution  can  issue  on  the  judgment.  Il  is  well  understood 
ihal  when  a  vendee  has  just  reason  to  fear  an  eviction,  he 
may  require  security  or  indemnity,  before  he  pays  the  price  : 
6  Louisiana  ReportB^  221.  That  indemnity  has  been  ordered 
in  this  case,  and  the  defendants  cannot  complain.  They  are 
not  bound  to  pay  until  the  security  is  given,  or  the  suit  with 
M'Donough  decided  in  their  favor. 

It  is  further  urged  by  the  appellants,  that  they  fear  evic- 
tion, and  fee!  uncertain  as  to  their  title,  becatise  the  United 
Stales  have  sold  some  portion  of  the  Houmas  Orant.  This 
we  believe  to  be  true,  but  it  does  not  follow,  those  sales  are 
necessarily  legal,  nor  is  it  shown  the  defendants  have  been 
disturbed  by  any  of  the  purchasers.  It  has  been  long  settled, 
that  a  vendee  cannot  refuse  payment  of  the  price,  on  the 
ground  that  other  persons  have  titles  to  the  land  sold  him, 
but  who  have  not  disturbed  him  :  3  MarHnt  JV*.  S.,  Ill  ;  S 
Louisiana  Reports,  342  and  458. 

The  other  questions  made  by  defendants  are,  whether  the 
district  judge  erred,  in  decreeing  the  plaintiffhad  the  vendor's 
privilege  on  the  land,  and  whether  it  operated  and  effected 
the  whole  tract,  to  secure  the  payment  of  each  defendant's 
notes,  or  whether  the  separate  interest  of  each  defendant  is 
bound  to  secure  his  own  notes.  As  to  the  first  question,  we 
have  no  doubt  the  district  judge  was  correct  in  decreeing  the 
plainlifThas  the  vendor's  privilege  on  the  land  sold,  but  as  to 
the  manner  it  is  to  operate  between  the  parties,  the  judgment 
does  not  decide  it,  and  as  we  have  not  been  required  to 
amend  it,  we  must  leave  it  as  it  is.  What  may  be  its  legal 
meaning  and  effect  we  shall  not  now  decide,  as  the  parties 
have  not  placed  the  question  before  us  in  such  a  mode  as 
will  enable  us  to  do  so,  without  anticipating  the  decision  of 
a  question  not  before  us. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that   the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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ArrsAL  rROM  tbi  coort  or  ^bb  nuMT   judicial  DitTtior.  uvaudam 

tw. 
In  an  action  for  an  immoveable,  witnesses  may   be  admitted  to  prove  the    Tt^mcirAun 

general  meaning  of  certain  vtords  or  phrates  used  in  the  description^ 

bat  not  to  show  the  sense  in  which  the  party,  against  whom  the  testimony 

is  offered,  used  them. 

No  recovery  by  the  original  owner  can  be  had  if  he  has  divested  himself  of 
title  by  a  dedication  of  the  loeut  in  qtio  to  a  public  use,  thereby  render- 
ing it  a  loeut  publietu^  hart  du  etmtmeree. 

Bat  the  designation  of  a  square  of  ground,  for  a  particular  object,  by 
marking  or  writing  on  it,  in  the  plan,  the  word  ^co/;y#^c"  does  not  divest 
the  owner  of  title,  or  make  it  a  iociu  publicw.  It  may  perhaps  create  a 
servitude  on  this  property,  by  which  the  adjacent  proprietors  of  lots  might 
require  the  owner  to  erect  the  edifice  and  dedicate  it  to  the  object  desig- 
nated. 

This  is  A  peiilory  action.  The  plaintiff  alleges  he  is  the 
owner  of  a  square  of  ground,  number  63,  on  the  original  plan 
of  faubourg  Annunciation,  bounded  by  Camp,  Colisium, 
Robin  and  Race  streets,  and  which  the  defendants  have 
taken  into  possession.  He  prays  to  be  declared  the  true  and 
legal  owner,  and  put  in  possession,  with  damages  for  the 
detention  of  the  same. 

The  defendants,  pleaded  (he  general  issue,  and  admitted 
possession,  but  averred  they  held  and  possessed  by  a  good 
and  legal  title. 

Upon  these  pleadings  and  issues  the  case  was  tried.  The 
evidence  showed  that  the  square  of  ground  in  controversy 
was  part  of  the  land  laid  out  into  lots  and  squares,  in  1807, 
by  the  plaintiff  as  proprietor,  called  Faubourg  Annunciation. 
This  square  was  numbered  63,  and  the  word  ^^colysie^*  written 
on  it  in  the  original  plan. 

The  plaintiff  proved  that  he  had  exercised  acts  of  owner- 
ship over  this  properly  by  repeatedly  offering  it  for  sale  ;  and 
that  his  original  title  to  it  was  good.  There  was  no  evidence 
of  a  sale  or  transfer  to  the  defendants  or  any  other  person, 
more  than  the  mere  designation  of  the  square,  in  the  original 
plan,  as  ^*coly$6e,** 
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Eavtbrh  DiiT.      Pilie,  City  Surveyor,  deposed  'Mhat  a  place  upon  a  plan, 
DecenUfer^  18*0.  ^hj^h  is  destined  for  public  use,   has  some  name  given  lo  it 
uvAUDAu      upon  tbe  plan,  wliicli  shows  it  to  have  been  so  destined,  and 
Muxi^AUTT    ^  ^^^^  is  frequently  given  to  a  place  according  to  the  use  for 
vuMBUTwo.    which  said  place  is  destined.     That  his  first  impression  as  to 
the  place  marked  "co/y^^e"  was  a pui/ic  jpZace,  but  he  is  now 
uncertain,  as  to  whether  it  was  such   or  not.     But  upon 
inspection  of  the  plan  and  reading  the  prospectus  or  proces- 
verbal  of  sale,  he  would  consider  the  place  marked  "colj/^^e" 
as  a  public   place.     Wilkinson,   also  a  surveyor,  says  "the 
square  number  63,  on  the  map  or  plan  before  him,  was  reserv- 
ed for  a  Colisium,"  "(hat   the  word  "co/j/«^c"  written  on 
the  plan  meant  to  designate  a  place  for  a  public  building.*' 

There  was  a  bill  of  exceptions  taken  to  a  question  asked 
Mr.  Pilie,  on  being  shown  the  plan  of  Faubourg  Annuncia- 
tion :  "What,  from  his  knowledge  of  surveys,  he  would  con- 
sider as  public  places,  and  what  as  private  property  ?' The 
question  and  the  answer  thereto  were  objected  to.  1.  The 
place  must  speak  for  itself.  2.  The  effect  of  the  evidence 
to  be  elicited  would  be  to  confer  title  by  oral  testimony.  3. 
That  the  name  by  which  the  square  in  dispute  is  called 
admits  of  no  doubt,  and  requires  no  peculiar  skill  to  be  under- 
stood.    The  evidence  was  admitted  and  excepted  to. 

There  was  judgment  for  the  plaintiff,  decreeing  him  the 
land.     The  defendants  appealed. 

SouUy  for  the  plaintiff,  iniiisted  that  he  showed  a  good  title 
to  the  property  in  dispute,  accompanied  with  possession, 
which  could  not  be  taken  from  him  by  presumptions  result- 
ing from  any  name  which  it  may  have  pleased  the  proprietor 
to  place  on  this  property,  when   he  laid  it  out  into  (own  lots. 

2.  The  appellants  have  shown  no  title  whatsoever,  and 
cannot  take  away  the  plaintiff's  title  by  parole  testimony. 

S.  The  plan  of  division,  laying  the  Faubourg  out  into 
squares  nnd  lots,  where  if  the  property  in  contest  makes  part, 
shows  nothing  which  can  be  construed  into  a  dedication  of 
this  square  to  public  use;  on  the  contrary,  this  square  is 
marked,  lined,  numbered  and  colored  in  the  same  manner  as 
all  the  other  property,  which  was  intended  as  a  reserve,  and 
actually  was  reserved  by  the  appellee. 
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Rawky  attorney  for  the  Municipality  contended,  that  the  Eastsr!!  Dist. 
testimony  of  the  surveyors  was   properly  received  to  explain  ^cember,  i84o. 
the  plan,  and   the  various  figures   and  lines  upon  it.     They      utaubai* 
were  men  of  skill,   capable  and  necessary  for  this  purpose,    jgjjjf^^^j^jj^ 
If  there  was  any  ambiguity  the  evidence  was  legally  receiv-    mumbertwo. 
ed,  for  without  it  the   plan  could  not  have  been  understood. 
Where  the  terms  used  in  an  instrument  are  apparently  ambi- 
guous, and  yet  capable  of  receiving  intrinsically  an  interpre- 
tation,  such   evidence  is    admissible.     Parole   evidence   to 
explain  the  meaning  of  words  or   technical    phrases,   has 
always  been  received  in  the  courts  of  this  stale.     2  Starkie, 
546.  '  Morgan  vs.  Lmngston^  6  Martin^  220. 

2.  The  evidence  offered  by  the  defendants  to  prove  that 
Livaudais,  the  plaintiff,  had  stated  and  declared  what  was  to 
be  understood  by  the  word  ^^  Colysee^^  and  certain  marks 
and  lines  upon  the  plan,  was  improperly  refused  by  the  court. 
Proof  was  offered  that  Livaudais  had  declared  to  those  who 
had  purchased  lots  near  the  ground  in  question  that  this 
square  was  intended  for  a  public  place  and  for  public  use. 
These  declarations  were  explanatory  of  the  plan,  and  may 
be  considered,  in  this  case,  in  the  same  light  as  the  opinions 
or  evidence  of  witnesses.  The  square  is  marked  or  called  * 
"co/y5^e,"  and  without  impugning  the  classical  knowledge 
of  buyers  of  town  lots,  it  may  not  be  erroneous  to  suppose 
that  some  of  them  did  not  know  what  was  meant  by  this 
word.  The  course  then  was  to  apply  to  him  who  had 
caused  the  plan  to  be  made  and  the  word  to  be  used.  They 
are  told  by  him,  it  was  intended  for  a  public  square  which 
was  to  be  left  open  and  dedicated  to  the  public  as  a  square 
or  building  for  public  use.  If  the  word  was  unintelligible  to 
many,  justice  requires  that  his  own  interpretation  should  be 
received.  Evidence  of  what  the  surveyor  said,  who  was  the 
agent  of  the  owner,  was  received.     6  Peters^  498. 

3.  The  evidence  in  the  record  is  sufficient  to  show  that 
the  plaintiff  has  dedicated  to  the  public  the  square  now 
claimed  by  him,  and  havingdone  so,  he  has  no  rightful  claim 
to  it  any  longer.  The  plan  fully  exhibits  the  intention  of 
the  grantor,  and  shows  that  this  square  was  designated  and 
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GASTiKsr  DitT.  named,  as  is  usual,  as  a  public  place  ;  there  are  also  squares  oo 
December,  1840.  ^jj^  same  plan  designated,  ihe  Market  square,  AnnunciatioD 

square,  Le  Prytan6e  square  and  the  '^Colys^e.'^  These 
denote  public  places.  There  is  a  Pry taneum  in  Paris,  which 
vuMBimrwo.  h  not  a  hall  of  justice  ;  a  Colisium  in  London,  in  which 
there  are  no  exhibitions  of  battles  of  gladiators,  or  fights  with 
wild  beasts :  But  all  these  are  public  places. 

4.  The  eflect  of  Livaudais '  grant  to  the  public,  need  not 
be  inquired  into  at  this  day.  The  grantor  has  passed  away 
his  title,  and  he  cannot  now  retake  it,  as  there  is  no  condition 
annexed.     6  Peters,  433,  498 ;  2  Idem,  566. 

Martin,  J.y  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  in  which 
the  plaintifT  recovered  a  square  of  ground  in  the  city  of  New- 
Orleans,  in  their  possession,  to  which  they  claim  title.  They 
also  pleaded  the  general  issue. 

We  have  not  examined  the  plainlifT's  title,  because  the 
defendant's  have  recognized  it,  by  urging  a  title  in  them- 
selves under  him,  and  have  presented  as  evidence  of  it  the 
plan  of  a  Faubourg,  laid  out  into  lots,  streets,  squares  and 
public  places,  on  a  plantation  formerly  belonging  lo  him'; 
the  locus  in  quo,  being  a  square  figuring  on  said  plan,  on 
which  the  word  "co/ysfe"  was  written. 

The  defendant's  counsel  has  called  our  attention  to  a  billof 

exeception  which  he  took  to  the  rejection  of  parole  testimony, 

oflTered  to  prove  the  interpretation   which  the  plaintiff  had 

In  ao  aetion  s'^®"  '"  Verbal  declarations  to  the  word  *^colys6e.^     He  has 

for  an  imroovea-  relied  on  the  case  of  Morgan  vs.  Livingston,  6  Martin,  19,  in 

may  be  admitted  which  this  court  recognized  the  regularity  of  the  admission  of 

l^i'^^rnfof  witnesses  to  prove  the  meaning  of  the  words  "frente  al  rioy 

•«rtain  tPorS  or  This  is  certainly  correct  when   the  general   meaning  of  the 

die  description,  word  is  in  question ;  but   not   when   it  is  attempted  to  show 

^^°°*^*nJ^°^  in  what  sense  the  party,   against  whom  the  testimonjMs 

wiiieh         the  oflTered,  had  declared  he  had  used  the  word  :     For  it  would 

party,      against  ,  .  ■.  i    •  « 

whom  the  testi-  be  an  attempt  to  establish,  by  parole  testimony,  thai  for  which 
^a^ihe^^^'  the  law  requires  written  proof. 
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On  the  merits  the  defence  is,  thai  the  plnintiflT  cannot  Eaitbrit  Dist. 
recover,  because  he  has  divested  himself  of  his  title  to  the  ikcrmAtt,  i84n. 
locuB  tn  jtio,   by  a  dedication  of  it  to  a  public  use;  thereby      uvaudhs 

rendering  it  a  locus  nubUcus,  to  wit :  a  piece  of  land  hors  du   '^- 

commerce.  hum  b  eh  two. 

This  is  certainly   true  if  such   a  dedication,  as  that  con- .  ^?  recoTcir 

,    ,   _       ,  f  ,  .....  .     bj  the  original 

tended  for,  has  taken  place  :  and    whether  it  has  or  not,  is  owner  can    be 

the  only  question   which  the  case  presents.  vested  li/mUif 

The  word  "Coliseum,"   is  the   proper  name  of  an  edifice  p^'i'/^ebyaded- 

»  r     r  ^  ication    or   the 

in  Rome,  originally  known  as  the  "Amphitheatre  of  Titus,"  loanin  9U0  toa 
the  dimensions  of  which   were  extended  to  such  a  degree  !i"erebj  render^ 
(hat  it  is  said,  it  was  called  "Co/wctim,"  from  its  collosal  mag-  J£^'*^'^ 
Ditude.     GibborCs  decUne  and  fall  of  the  Roman  Empire  ;  ch.  commerce. 
71,  title  "  Coliseum  of  TUus.^^    The  Roman  people  met  in 
this  place  to  view  the  fights  of  gladiators   wild  beasts,  &c. 
It  was  a  place  of  public  diversion  and   amusement.     It  was 
originally  the  private  property  of  the  Emperor,  and  we  are 
without  any  evidence  of  the  character  of  that  property  being 
changed. 

There  is  no  evidence  of  the  alleged  dedication,  out  of  the 
plan  in  this  case;  and  none  tn  the  plan  out  of  the  word  "coli- 
seum." In  this  same  plan  is  marked  a  locus  publicus,  called 
"  Le  place  du  Tamaunciadon^^  in  the  middle  of  which  is  a 
spot,  designated  as  a  place  for  a  church.  If  the  plaintiff  did 
not  by  this  designation  contract  the  obligation  of  building  a 
church,  he  certainly  renounced  the  right  of  appropriating  ii 
to  any  other  object.  The  erection  of  a  church  by  him  could 
not  be  resisted  by  anybody.  He  might  make  it  a  catholic 
or  protestant  church  ;  and  when  built,  he  might  avail  him- 
self of  it,  by  selling  or  leasing  it  out.  He  might  employ 
clergymen,  and  rent  out  the  pews.  There  is  nothing  with 
us  that  prevents  a  public  building,  designed  for  public  wor- 
ship, from  being  private  property  or  from  being  sold  or  leased 
out  as  such.  We  have  seen  a  presbyterian  church  in  St. 
Charles-street,  purchased  and  leased  out  to  the  congregation  ; 
and  we  have  seen  a  catholic  chapel  built  on  private  property, 
in  Delord-street,  between  Constance  and  Tchoupitoulas,  con- 
secrated by  the  Bishop,  used  a  while  for  divine  worship,  and 
65  VOL.  XVI. 
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EAiTiBa  DibT.  nothing  now  remains  than  the  ^^ locus  ubi  Troj&fuiU^  now 

December,  1840.  occupied  for  profane  uses. 

There  is  not  within  this  city  any  place  of  public  worship, 
that  is  not  the  private  property  of  its  congregation. 

Are  places  of  public  amusement  of  a  diSerenl  character, 
in  this  respect,  than  places  of  public  worshipl  Had  the 
plaintiff  designated  on  his  plan,  places  for  a  theatre,  a  ball- 
room, a  concert  hall,  or  a  tennis  court,  would  this  designation 
be  construed  as  a  dedication  of  those  places  to  public  use, 
divest  him  of  his  title,  and  place  them  out  of  commerce?  If 
ii  did,  what  remedy  would  there  be  if  these  places  were  not 
applied  according  to  the  dedication?  Who  should  be  put  m 
merit  f  and  against  whom  would  the  process  be  directed  for 
the  purpose  of  setting  the  dedication  asidel  As  we  have 
said  in  regard  to  the  spot  designated  for  a  church  or  **Leplaa 
du  Pannuneiation,'"  the  obligation  which  the  plaintiff  has  con- 
tracted by  the  use  of  the  word  ^^coUisewn^^  might  certainly 
be  discharged  by  the  erection  of  such  an  edifice.  In  the 
meanwhile  he  may  have  lost  the  right  of  using  the  square 
for  any  other  purpose  ;  as  to  the  erection  of  this  edifice,  who 
has  put  him  in  mor&?  If  the  building  is  not  necessarily  to 
be  erected  by  him,  who  has  offered  to  erect  itt  Who  has 
accepted  the  donation   which   results   from  the  dedication! 

Boithe  ijetig-  The  Municipal  officers  have  no  right  over  the  property  dedi- 
iMtion     of     »  ,  ,V.  •  .  .  .  . 

•quare  of  ground  cated  to  public  uso,   moro  than  to  watch  over  it,  to  prevent 

^eet,^mark-  ^^^  deversjou  to  Other  uses ;  to  remove  incumbrances  and  all 
Sng  or   writing  obstacles  to  the  full  enjoyment  of  the  public  of  the  property, 

on  It  in  the  pUn,  .      .  .      .      iT  .       i     ..       .  mt 

the  word  "CO-  accordinir  lo  the  terms  and  object  of  the  dedication.  The 
dRi^st  Uirowner  defendanU  do  not  pretend  that  plaintiff  has  impeded  the 
pf^JJ*  °'*™jj^«  exercise  of  that  right.  They  contend  that  this  property  is 
ait.  It  may  t>«i^  their  own  ;  and  all  their  efforts  in  this  case  have  tended  to 
temtad^oiTihU  show  that  the  plaintiff  has  been  divested  of  his  title.  The 
whi*'h7hc  »d*a-  action  being  a  petitory  one,  this  would  suffice  to  prevent  a 
eent  proprietors  recovery  ;  but  as  we  have  said,  there  was  no  dedication, 
qmre'the'^ow^  Had  there  been  one,  it  was  mchoaU  only,  until  the  accept- 

Iteeuidd^iMte  ^^^^  ^^  ^^^  P^^^y  ^^  whose  benefit  the  dedication  was 
It  to  tiie  object  intended.     Of  the  acceptance,  there  is  not  the  least  tittle  of 

dedgiiated.  . , 

evidence. 
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It  is  not  for  us  now  lo  say  wheiher  the  purchasers  of  lots  EArnsnai  Dwt. 
rromthe  plaintiff;  in  reference  to  his  plan,  acquired  rights  or  ^^^^*  mo- 
not  on  this  square.  If  they  did,  whether  those  rights  were 
personal  or  real,  in  the  nature  of  a  servitude,  and  whether  the 
lots  were  the  creditor-estales^  and  the  square  the  debtor^state 
of  the  servitude.  The  rights  of  the  purchasers  of  lots,  what- 
ever they  may  be,  cannot  be  acted  on  in  a  suit  to  which  they 
are  not  parties,  by  themselves  or  their  legal  representatives. 
The  Municipality  is  without  authority  to  represent  them. 

It  is,  therefore,   ordered,   adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


HEATH  &  GO. 
Vt, 
TAUeHT  ST  AL., 
DGUOaXRTT 

U  CO. 

ISTBBTXirOM. 
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The  plaintiff  who  is  non-suited,  may  take  a  suspensive  appeal  on  giving 
security  to  cover  all  costs;  and  his  right  to  appeal  from  such  a  jadgment, 
is  too  plain  to  be  questioned,  whatever  may  be  its  affect  upon  third  par- 
ties. 

Where  counsel  alleges  the  appellee  is  not  a  resident  of  the  state,  he  will  not 
be  allowed  te  contradict  his  allegation,  and  object  to  service  ef  citation, 
made  on  him  as  his  attorney. 

The  endorsee  of  a  note,  who  sues  the  maker,  and  fails  to  prove  the  signa- 
ture of  the  payee  or  endorser,  will  be  non-suited. 

Where  a  creditor  sues  the  captain  of  a  steam-boat  as  owner,  and  as  the  re- 
presentative of  the  other  owner,  he  cannot  claim  a  privilege  on  the  pro- 
ceeds of  the  boat  for  the  price  of  goods  sold  to  the  captain,  to  sell  again 
for  profit 
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Gastsrv  DitT.      This  18  an  action  against  W.  C.  &  D.  Vanght,  on  iheir 

jigCTwfter,  1840-  ^^^^^  f^^  gj^^  hundred  and  thirty^ix  dollars,  payable  to  Wal- 

BXATH&  CO.     (on  &  Co.,  in  which  the  steam-boat  Walker  was  attached  as 

TAuoBTBTAL.   hcipg  commandcd  by  one,  and  alleged  to  be  owned  in  part 

iwueBBUTT      by  both. 

nrrsBTuroM.  Dougherty  &  Co.  intervened,  and  claimed  the  sum  of 
nine  hundred  and  eight  dollars  seventy-four  cents  for  sup- 
plies furnished  said  boat  at  the  instance  of  W.  D.  Yaught, 
the  captain  and  part  owner,  and  due  them  by  privilege  on  the 
boat. 

A.  St.  Clair  also  sued  Yaught  on  his  draft  for  two  thousand 
three  hundred  and  twenty-six  dollars,  drawn  on.Ricker, 
Hadley,  Davis  &  Co.,  and  protested  for  non-acceptance, 
which  he  alleges  was  for  advances  and  supplies  furnished 
captain  Yaught,  for  and  on  account  of  said  steam-boat.  He 
claims  a  privilege  for  ihe  amount  of  his  demand. 

There  were  various  other  claimants  and  intervenors,  for 
privileged  demands  against  the  boat.  It  was  in  the  mean- 
time sold  by  the  sheriflf,  for  the  sum  of  four  thousand  one 
hundred  and  fifty  dollars.  There  was  judgment  distributing 
the  proceeds  among  the  several  claimants  and  creditors, 
according  to  their  rank. 

Dougherty  &  Co.,  and  Bi.  Clair,  had  their  claims  allowed, 
partly  as  privileged,  and  partly  as  ordinary  creditors.  The 
balance  of  one  hundred  and  eighteen  dollars,  was  ordered  to 
be  paid  to  the  owners,  Walker  &  Roberts ;  Walton  &  Co's. 
claim  was  rejected  for  want  of  proof;  Heath  &  Co.  were 
considered  as  creditors  of  W,  C.  &  D.  Yaught  only;  having 
no  claim  on  the  owners  of  the  boat;  both  of  these  last  claim- 
ants were  non-suited  !  Heath  &  Co.  and  St.  Clair,  both 
appealed.  The  appeal  bond  was  given  payable  to  the 
**otmers  of  the  steam-boat  Walker  and  clamants.^ 

L  W.  jSmt/A,  for  the  plaintiffs  and  appellants. 

1.  Appellants  were  the  first  attaching  creditors.  They 
seized  the  steamer  as  the  property  of  W.  C.  &  D.  Yaught  & 
Co.  No  one  has  intervened  claiming  to  be  owner  of  the  boat. 
The  subsequent  claims  of  privilege,  whether  arising  from  the 
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nature  of  the  demand^  or  from  the  levying  of  the  attachments,  Rastuix  Uirr. 
are  In  effect  interventions  or  third  oppositions  to  our  claim  of  -QccenAar^ isio. 
privilege,  on  the  property  in  our  possession  by  prior  attach- 
fiient.  None  of  the  subsequent  claimants  has  shown  that 
W.  C.  &  D.  Vaught  &  Co.,  were  not  the  owners.  The  bur- 
den of  this  proof,  lay  upon  those  claimants.  Our  first 
attachment  confers  a  privilege  over  all  the  other  attaching 
creditors  on  the  proceeds  of  the  boat. 

2.  The  judgment  appealed  from,  is  contradictory.  The 
court,  on  the  strength  of  W.  C.  &  D.  Vaught's  confession, 
give  judgment  to  J.  S.  Dougherty  &  Co.,  with  privilege  for 
five  hundred  and  six  dollars  seventy-three  cents,  while  in 
reference  to  cluim  of  appellants,  the  court  decides  that  the 
Yaughts  are  not  the  owners  of  the  boat. 

3.  The  judge  a  quo  erred  materially  as  to  the  facts  in  the 
case.  They  were  not  as  he  considered  them  to  be  in  the 
reasons  for  his  judgment. 

Vasoriy  for  Dougherty  &  Co.  appellees,  moved  to  dismiss  the 
appeal,  for  want  of  a  sufficient  appeal  bond  to  stay  execution, 
and  because  the  appellants  had  no  right  to  appeal  from  a 
judgment  in  favor  of  these  appellees;  it  not  being  a  judg- 
ment against  them,  and  they  cannot  be  aggrieved  by  it.  12 
Louiiiana  Reports^  387. 

2.  They  have  not  caused  all  the  parties  to  said  judgment 
to  be  cited  and  made  parties  to  the  appeal;  and  citation  of 
appeal  was  served  on  the  attorney  of  the  appellees. 

VoiOfij  for  Walker  &  Roberts,  the  owriers  of  the  steam- 
boat, prayed  the  affirmance  of  the  judgment  appealed  from  ; 
that  W.  C.  &  D.  Vaught  were  in  no  way  liable  for  the  claim 
of  the  appellants,  not  being  owners  of  the  boat,  and  the 
claim  against  them  being  for  goods  sold  them,  and  not  for 
articles  furnished  the  boat. 

m 

£{fryn,  and  Jlnderson,  for  St.  Clair,  insisted  that  he  should 
Jiave  been  allowed  the  whole  of  his  demand,  being  the  first 
attaching  creditor  after  Heath  &  Co.,  whose  claim  was 
against  the  Vaughts,  who  had  no  interest  in  the  boat. 
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EAmmv  Dun*.      Oarlond,  /.,  delivered  the  opinion  of  the  court, 

J}ecember,  1840. 

'  On  the  8th  of  July,  1839,  S.  Heath  &  Co.  instituted  their 

UATH^  CO.  ^^.^  against  W.  C.  &  D.  Vaught  &  Co.,  in  the  commercial 
^MnMrnr*"*  court,  as  endorsees  of  a  promissory  note  for  six  hundred  and 
thirty-six  dollars  and  thirty-five  cents,  with  interest  and  costs 
of  protest,  alleging  that  said  Vaught  &  Co.  were  a  commer- 
cial firm  doing  business  in  New-Orleans  ;  that  W.  C.  Vaught 
was  a  resident  of  Mississippi,  but  had  property  in  this  state, 
which  they  pray  may  be  attached  and  sold  to  satisfy  their 
demand.  The  attachment  was  placed  in  the  hands  of  the 
sheriff,  at  fifteen  minutes  before  three  o'clock,  and  levied  on 
the  steam-boat  Walker,  her  machinery  and  furniture.  On 
the  same  day  a  citation  was  served  in  person  on  W.  C. 
Vaught,  but  that  directed  to  D.  Vaught  was  never  served,  as 
the  sheriff  says  he  could  not  find  him. 

To  this  petition  an  answer  was  filed,  on  the  Slst  of  Octo- 
ber, 1839,  by  counsel  appointed  to  represent  the  defendants, 
denying,  generally,  the  plaintiflTs'  demand. 

On  the  same  day  that  Heath  &  Co.  commenced  their  suit 
in  the  Commercial  Court,  Amos  St.  Clair  instituted  a  suit  in 
the  District  Court,  alleging  ^^that  the  steam-boat  Walker,  Cap- 
tain W.  C.  Vaught  and  owners,  whose  names  are  unknown, 
were  indebted  to  him  two  thousand  three  hundred  and  twen- 
ty-six dollars  and  fifty  cents.  This  sum  is  made  up  by  a  note 
for  three  hundred  and  sixty-one  dollars  and  fifty  cents,  made 
payable  to  St.  Clair,  signed  "  W.  C.  Vaught,  master  of  S. 
B.  Walker,"  also  a  draft  drawn  by  Vaught  on  Ricker,  Hadley, 
Davis  &  Co.,  for  one  thousand  nine  hundred  dollars,  which 
he  directs  to  be  charged  ^'to  account  S.  Bt.  Walker  and  own- 
ers," acceptance  of  which  was  refused  and  protest  made,  and 
a  receipt  for  sixty-five  dollars  given  to  St.  Clair,  by  James 
Melmolh,  **  for  services  on  steam-boat  Walker.*'  It  is  further 
alleged,  that  the  note,  draft  and  receipt  were  ^*on  account  of 
necessary  supplies  and  moneys  advanced  for  the  use  and 
benefit  of  said  steam-boat  Walker."  The  petition  concludes, 
by  praying  that  said  Vaught,  in  his  own  behalf,  and  the  said 
unknown  owners  of  said  steam-boat,  by  process  to  be  served 
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upon  said  W.   C.  Vaughi,  caplain  of  said  boat,  be  ciled  Eastbrh  Dm. 
to  appear,**  and*  that  judgment  be  rendered  in   his  favor,  -Q^c^"^* ' 8^- 
which  shall  operate  as   *^  a  privilege  on  said  boat  attached."    hsath  &  co. 
Affidavit  was  made  that  Yaught  and  the  owners  of  the  boat  yAuoBTST  al. 
were  indebted  the  amount  claimed,  and  that  he  and  the  own-     iwughbutt 

.  &  CO. 

ers  reside  out  of  the  state ;  upon  which  an  attachment  issued    iimRTMOBs. 

that  was  placed  in  the  hands  of  the  sheriff  on  the  same  day 

at  three  o'clock,  whichVas  levied  on  the  aforesaid  steam-boat, 

which  the  sheriff  says  he  had  previously  seized,  at  the  suit  of 

Heath  &  Co.  Personal  service  of  the  petition  and  citation  was 

made  on  Yaught,  on  the  lOih  of  the  same  month.     On  the 

1st  of  August,  a  citation  was  issued,  directed  to  "  the  owners 

of  the  steam-boat  Walker,"  which  the  sheriff  returns  as  served, 

on  the  6th,  by  leaving  the  same  on  board  the  boat,  with  L. 

N.  Gavin,  the  sheriff's  keeper.     On  the  9ih  of  August,  W. 

P.  Walker  and Roberts  file  their  answer,  stating  they 

.are  the  joint  and  part  owners  of  the  steam-boat,  and  are  not 
liable  for  the  arnount  of  the  draft,  note  or  receipt,  as  they 
were  not  given  for  supplies  furnished  or  advances  made  for 
the  use  and  benefit  of  the  boat,  but  were  for  the  individual 
debts  of  Yaught,  the  master.  They,  therefore,  pray  the  de- 
mand be  rejected. 

On  the  27th  of  July,  1839,  J.  S.  Dougherty  &  Co.  present 
their  petition  to  the  Commercial  Court,alleging  that  the  steam 
boat  Walker,  and  William  Yaught,  master  and  part  owner 
thereof,  and  the  other  part  owners,  whose  residence  is  un- 
known, are  indebted  to  them  in  the  sum  of  nine  hundred  and 
eight  dollars  and  seventy-four  cents,  for  provisions,  stores  and 
groceries,  sold  and  delivered  for  the  use  of  said  boat,  and 
money  advanced  to  pay  seamen  and   hands  on  board,  for 
which  they  claim  a  lien  or  privilege.     When  the  petition  was 
filed,  an  acceptance  of  service  and  confession  of  judgment  was 
written  on  it,  signed  by  W.  C.  Yaught,  in  conformity  with 
which,  a  judgment  was  forthwith  rendered  by  the  court  for 
the  sum  claimed,  and  the  privilege  recognized.     Two  days 
after  an  execution  issued  on  it,  the  steam-boat  was  sold  for 
four  thousand  one  hundred  and  fifty  dollars,  cash,  and  the 


520  CASES  IN  THE  SUPREME  COURT 

EAiTimH  DiCT. •money  held  by  the  sheriff,  subject  to  the  different  claimants 

JDecembert  1840.  upon  it. 

.  _         Durioff  the   pendency  of  these  different  suits,  numerous 

BVATB  K  CO.  O  r  •z  ,         t        rt  •     l  1  TV* 

w-  interventions  were  filed  in  them,  m  the  Commercial  and  Uis- 

wSoH«"  ^l^ci>  trict  Courts,  by  the  pilots,  engineers,  firemen,  deck-hands, 
umRTMOBfl.   gjewardft,  clerks  and  many  others,  claiming  various  sums  for 
services  and  supplies,  and  claiming  privileges  ;  finally,  by 
consent  of  all  parlies,  the  record  in  the  case  of  St.  Clair, 
Against  the  steam-boat,  with  the  inlervcntions  filed  in  it,  was 
removed  from  the  District  into  the  Commercial  Court,  and  all 
parties  proceeded  as  in  a  concursOj  to  establish  their  claims 
and  privileges  upon  the  common  fund,  and   to  contest  the 
rights  of  each  other.     Upon  a  full  examination,  the  judge 
made  a  tableau,  setting  forth  the  amount  of  the  claims  al* 
lowed,  those  having  privileges  of  the  first,  second  and  third 
classes,  and  the  sums  allowed  as  ordinary  debts.     He  further 
decreed,  that  there  be  a  judgment  of  non-suit  against  Si. 
Clair,  for  the  sum  of  sixteen   hundred  dollars,  part  of  his 
claim,  allowing  the   remainder  as  a  debt  against  the  boat. 
He  also  gave  judgment  of  non-suit  against  Walton  &  Co., 
who  had  intervened,  and  against  ileal  h   &  Co.,  who  first 
sued. 

From  this  judgment  Heath  &  Co.  appealed,  and  St.  Clair, 
after  appearing  and  asking  that  the  judgment  be  amended  in 
bis  favor,  has  also  appealed. 

The  first  question  to  consider  here  is,  a  motion  to  dismiss 
the  appeal  of  Heath  &  Co.,  (upon  which  all  the  others  stand,) 
made  by  the  counsel  for  Dougherty  &  Co. 

The  first  ground  is,  no  legal  bond  has  been  given.  The 
appeal  is  a  suspensive  one,  and  the  bond  is  for  two  hundred 
dollars,  with  the  usual  condition,  that  they  prosecute  their 
appeal  with  effect,  and  saiisfy  whatever  judgment  may  be 
rendered  against  them.  The  fund  out  of  which  all  the  claims 
were  to  be  paid  was  in  court,  it  is,  therefore,  only  necessary 
to  inquire  what  judgment  the  court  can  render,  to  determine 
the  sufficiency  of  the  bond.  If  the  appeal  shall  be  success- 
ful, then  Heath  &  Co.  are  not  liable  for  any  thing,  if  they  are 
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unsuccessful,  they  are  only  liable  for  costs.  The  bond  is  very  Easterx  Dibt. 
ample  to  cover  ihena.  necembei\  i84o. 

The  second  ground  for  dismissal  is,  that  they  have  no  right    heath  u  co. 
to  appeal.     Heath  &  Co.  have  had  a  judgment  of  non-suit  y^^^^'^  ^^ 
rendered  against  them,  in  a  suit  which  they  had   a  right  to      doughkrtt 
commence,  and  we  hold  their  right  to  appeal  from  the  deci-   mrsRysiroBa. 
sion,  too  plain  to  be  questioned  ;  its  effects  upon  third  parties,     The  piaiDtiflT 

.   .    1  .  .  .  ,.«.         .  .  who  is  noD-suit- 

m  a  trial  upon  the  merits,  may  be  a  different  question.  ed,  ma?  take  « 

The   third  cause  for  dismissal  is,  the  appellants  have  not  ""'P^"*"^©    ap- 

'  •  r  peal    on    giving 

caused  all  the  parlies  to  the  judgment  to  be  cited.  Dougherty  security  to  cover 
&  Co.  do  not  complain  that  they  are  not  cited,  but  that  W.  right  to  appeal 
C.  Vaught  has  not  been  notified.     From  an  examination  of  J^em ?l\toViam 
the  record,  we  see  these   appellees  suing  Vaught,  as   part  to^e  questioned 
owner  of  the  steam-boat,  and  holding  him  liable  as  such,  be  its  affect  upon 
This  allegation  is  made  by  the  counsel  who  makes  this  mo-    ""^P«">e8. 
(ion,  who  further  alleges,  that  Vaught  is  not  a  resident  of  the 
state;  we  subsequently  find  the  same  gentleman  represeniing 
him  against  the  attack  of  Heath  &  Co.,  and  in  another  place     vvhere  coun- 
defending  the  owners  of  the  boat  against  St.  Clair.     On  re-  s^i  alleges  the 

_.  II.    ir--  /.J  1-  1  I       appellee  is  not  a 

fernng  to  the  batch  of  citations,  we  find  one  directed  to  the  resident  of  the 
owners  of  the  boat,  and  served  on  the  counsel  himself,  and  be^%iiowed  To 
as  we  suppose  he  and  his  client  consider  their  allegation  true,  contradict  his  ai- 

'  •  ,  ,  .  legationtandob- 

we  will  hold  them   to  it,  and  consider  the  noticed  sufificienl.  ject  to  service  of 
When  the  counsel  shall  change  his  position,  and  as  the  re-  o*n*him as hTs^ai- 
presentative  of  Vaught  ask  us  to  take  care  of  his  rights,  we  *o»'ney. 
will  lake  them  into  consideration. 

We  find  a  bill  of  exception  on  the  record,  taken  by  the 
counsel  of  St.  Clair,  to  the  admission  of  Dougherty  as  a  wit- 
ness>against  his  claim.  We  have  no  doubt  the  judge  erred 
in  admitting  the  witness,  but  as  we  can  decide  the  cause 
upon  the  other  testimony,  it  is  not  necessary  further  to  con- 
sider it. 

In  the  argument  of  the  cause,  the  claims  of  Heath  &  Co., 
St.  Clair,  Dougherty  &  Co.,  Walton  &  Co.,  and  the  proprie- 
ty of  ordering  the  balance  of  the  proceeds  of  the  boat  to  be 
paid  to  Walker  and  Roberts,  have  only  been  discussed.  It  is 
admitted  the  judgment  is  correct,  in  relation  to  the  privilege 
claims. 

66       VOL.  XVI. 
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EAsraBH  DiiT.      The  demand  of  Heath  &  Co.  is   not  for  supplies  for  (he 

December,  1840.  boat.     It  is  a  debt  of  W.  C.  &  D.  Vaughl  &  Co.;  it  is  not 

HEATH  H  co7  alleged  they  were  owners,  or  had  any  thing  to  do  with,  or 

^'  any   property  in  (he  steamer.     The   note  was  endorsed  to 

TAVSBT  KT  AL.,  J       V       r         J         ^  ... 

oouoHERTT     claiman(8,  by  Walton  &  Co.,  and  they  have  no  lien  or  pnvi- 

f^    PCI 

nmHTssoRt.    IcgCy  other  than  what  their  seizure  under  the  attachment 

gives  them.     To  maintain   that,  it  was  necessary  to  make 

out  such  a  case  as  would  entitle  them  to  a  judgment,  which 

they   have  not.     We   have   examined   the  testimony  (aken 

Q^^^^^^^^^  down  and  sent  up  to  us,  and  find  no  proof  of  the  endorsement 

•ueithe  maker,  of  Walton  &  Co.  on  the  note.     Stevenson  proves  the  signa- 

the  »igiia?ure  of  ture  of  Yaught   &   Co.,  but  says  nothing  about  that  of  the 

do^rE'/^tm  *be  endorsers.     The  court  was,  therefore,  correct  in  rendering  a 

non-niited.        judgment  of  non-suit. 

From  a  careful  examination  of  the  testimony  of  Stevenson, 
Sr.  Clair's  own  witness,  we  are  satisfied  fully  as  much  has 
been  allowed  him  as  he  was  entitled  to,  for  supplies  furnished 
and  money  advanced,  on  account  of  the  steam-boat.  He  did 
not  sue  Yaught,  personally,  but  as  owner  and  captain  made 
„^  ,   him  the  representative  of  the  other  owners.     In  this  form  of 

Whei-eacred-         ...  ,  .  ...  .  j 

itorsueithecap-  action  he  cannot  recover  and  have  a  privilege  on  the  proceeds 
boiit  °a8*  owner  ®^  ^^^  boat,  for  goods  sold  to  him  to  sell  again  for  a  profit, 
and  as  the  rep-  fhe  iudcfment  as  to  him,  is,  in  our  opinion,  correct. 

regentative       of  J       ^  ,  .o^^  ,  /^.i 

the  other  owner  The  claim  of  Dougherty  &  Co.  appears  to  be  sufficiently 
a*pr?vi?ege"*on  established,  and  we  see  no  reason  for  interfering  with  the 
the  proceeds  of  judgment,  in  that  respect. 

the  hoat,  for  the  ^       °  '  ^ 

price  of  goods      Walton  &  Co.  offered  no  evidence  of  the  validity  of  their 
tain,tosena^in  claim,  it  was,  therefore,  properly  dismissed.     ' 
for  profit.  After  discharging  all  the  claims  allowed  by  (he  court  be- 

low, the  sum  of  one  hundred  and  eighteen  dollars  and  thirty- 
three  cents,  remained  of  the  proceeds  of  the  sale  of  the  boat, 
which  was  ordered  to  be  paid  to  Walker  and  Roberts,  who 
claimed  as  owners.  The  owners  of  the  boat  are  clearly  en- 
titled to  this  sum.  Who  they  are,  the  evidence  does  not 
inform  us  ;  but,  we  suppose,  the  judge  of  the  inferior  court 
was  satisfied  the  sum  ought  to  be  paid  to  those  persons,  and 
we  shall  not  interfere  now,  as  none  of  the  other  claimants 
have  any  right  to  it,  as  the  case  is  now  presented  to  us. 
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It  is,  therefore,  ordered  and  decreed,  ihai  the  judgment  of  Eabtkkm  Dist. 
the  Commercial  Court  be  affirmed,  with  costs.  Deeember,\S40. 

KIBKXAir  BT  AL. 

'  HIILI. 


sn 


KIRKMAN   ET   AL.    VS.    HILLS. 
AFPIAL  VROM   TBS   COURT   OP  THB   rilBT  JUDICIAL  DtiTRICT. 

Where  a  judgment  is  rendered  asrainet  the  defendant,  ^^  to  be  satisfied  to  the 
amoant  of  six  hundred  and  fortjr-fiye  dollars,  out  of  the  funds  attached  in 
the  hands  of  the  garnishee,*'  it  is  considered  a  final  judgment  as  to  the 
garnishee^  on  which  execution  may  issue  against  him. 

Jadgment  may  be  rendered  against  both  the  defendant  and  garnishee,  at 

the  same  time,  and  in  the  same  judgment. 
A  garnishee  maybe  arrested  and  held  to  bail,  under  a  judgment  against 

him  and  the  defendant,  but  after  a  return  of  Ji./a.  and  ea.  Ma,  **not  found, 

ftc,"  the  bail  may  still  surrender  him  at  any  time  before  a  judgment 

fixing  his  responsibility  as  bail. 

This  is  a  proceeding  against  bail.  The  plaintiflfs  obtained 
judgment  against  George  Poliett,  an  absentee,  and  Frost 
Thorn,  garnishee,  which  was  entered  up  in  the  following 
words:  **  It  thus  appears  the  garnishee  was  the  mandatory 
of  defendant,  for  the  purpose  of  paying  the  debt  now  sued  on, 
and  the  money  in  his  hands  for  that  purpose,  it  is  clearly  un- 
.  derstood  and  agreed  by  all  parties,  must  be  considered  as 
money  of  the  plaintiffs  and  not  of  defendant,  the  latter 
having  lost  all  control  over  it,  from  the  moment  the  plainiids 
were  notified  of  its  being  in  his  hands  for  their  account,  if 
not  from  the  moment  of  the  receipt  of  it  by  the  garnishee,  for 
the  special  purpose  of  being  handed  over  to  the  plaintiffs." 

*'It  is,  therefore,  ordered  land  adjudged,  that  the  plaintiffs 
recover  from  George  Pollett,  the  sum  of  seven  hundred  and 


HILLS. 
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EASTBftM  DisT.  forly-lwo  dollars  sixty-four  cenis,  with  eight  per  cent,  inler- 
December.is^.  ^^^  j^^^^  to  be  satisfied  to  the  amount  of  six  hundred  and 
KiBKH Air «T AL.  foity-five  doUars,  out  of  the  funds  attached  in  the  hands  of 

Frost  Thorn,  garnishee." 

The  plaintiffs  look  out  ajierifacias^  and  on  a  return  of  no 
property  found,  Thorn  being  in  the  city  of  New-Orleans, 
though  residing  in  Texas,  was  arrested  and  held  to  bail  on 
this  judgment.  The  defendant  in  this  rule,  Hills,  became  his 
bail.  The  judgment  being  unsatisfied,  and  writs  of  fieri  facias 
and  capias  having  issued  in  vain,  a  rule  was  taken  on  the 
bail  to  show  cause  why  he  should  not  pay  the  sum  of  six 
hundred  and  forty-five  dollars,  which  had  been  attached  in 
the  hands  of  the  garnishee,  and  for  whom  he  had  become 
bail. 

On  hearing  the  rule,  and  the  plaintiffs  showing  that  they 
had  taken  out  a  fieri  facias  and  capiat  against  Thorn,  which 
were  returned  "nulla  bona^^  and  "not  found,"  there  was  judg- 
ment against  the  defendant  for  the  amount  claimed,  and  he 
appealed. 

Elwyrif  for  the  plaintiffs. 

Poils^  contra. 

Morphyy  /.,  delivered  the  opinion  of  the  court. 

H.  W.  Hills  having  become  the  surety  of  one  Frost  Thorn, 
a  garnishee  arrested  and  held  to  bail,  at  the  suit  of  the  plain- 
titfs,  the  latter  in  due  course  of  proceedings  moved  the  court- 
for  judgment  on  the  bail  bond,  after  having  given  him  ten 
(lays  notice  in  writing  of  the  intended  motion.  Judgment 
having  been  entered  up  accordingly,  the  bail  appealed. 

ft  is  urged  in  this  court,  that  there  has  been  no  regular 
and  final  judgment  rendered  against  the  garnishee,  that  no 
writ  oi  fi.fa.  and  ca.  sa.  issued  as  required  by  law,  and  more- 
over, that  the  appellant  is  not  liable  under  the  bond,  because 
it  refers  to  a  judgment  to  be  rendered,  not  to  one  already  ren- 
dered. We  find  in  the  record  a  decree  entered  up  in  the  fol- 
lowing words,  to  wit  :  **  //  is  ordered  and  adjudged^  that  the 
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plaintiffsy  Alexander  Kirkman  ^  Co.y  recover  of  George  Pollett,  Easterh  Dm, 
the  defendanty  seven  hundred  andforty-two  dollars  sixty-four  centSy  ^^ccember^  i84o 
mth  eight  per  cent  per  annum  interest  on  six  hundred  and  forty-  mekmah  wal. 
two  dollars  sixty-Jour  cents,  from  the  1st  of  November  1 832,  umU  '^' 

paidy  and  costs  ofsuity  to  be  satisfied  to  the  amount  of  six  hundred  where  a  judg- 
and  forty -five  dollars  out  of  the  funds  attached  in  the  hands  o/ "«?*•«  *«"Sered 
Frost  Thorny  gamishee,^^  Tlie  decreial  part  of  this  judgment  femiant,  ••to  be 
might  have  been  more  formal  and  explicit,  as  relates  to  the  JlJJount  of  six 
fi^arnishee,  but  such  as  it  is,  we  cannot  but  consider  it  as  a  J""**"*^  ^  "<* 

°         .  forty-five  dollara 

Gnal  judgment  against  him.     In   practice  the  liability  of  a  oat  of  the  fundi 
garnishee  is  sometimes  decreed  on  a  rule   to  show  cause,  hands  of  tJ^gai> 
served  on  him  subsequently  to  obtaining  judgment  against  °^e^y'"?"7 
the  debtor,  but  it  is  as  often,  and  perhaps  oftener  decreed  in  judgment,  at  to 
the  main   judgment  against  the  principal.     The  Code  of  whifhexecuUon 
Practice  has  laid  down  no  positive  rule  on  the  subject,  how-  JJJJnrthim*""* 
ever,  the  terms  of  article  264,  would  seem  to  indicate  as  the    Judgmentmajr 
proper  one,  the  very  course  pursued  by  the  plaintiff.     It  must  against  both  the 
of  necessity,  we  think,  be  followed  whenever  the  answers  of  a  «roi£»Bat^e 
garnishee  are  to  be  controverted  or  disproved,  for  otherwise  "nie  time  and 
after  a  judgment  is  rendered  against  an  absent  debtor  it  might  judgment 
appear,  on  a  rule  to  show  cause  taken  subsequently  on  the 
garnishee,  that  the  latter  has  no  funds  in  his  hands  belong- 
ing to  the  defendant,  and    thus  the  court  be   shown  to  be 
without  jurisdiction  over  him.     If  the  wording  of  the  decree 
in  this  case  could  leave  it  doubtful  whether  judgment  was  in- 
tended to  be  given  against  Thorn,  he  has  shown  that  he  felt 
himself  affected  by  if,  and  understood  it  as  a  final  judgment, 
by  taking  from  it  an  appeal  which  has  since  been  dismissed. 
In  fact,  it  appears  to  us  clearly  from  the  testimony  on  file, 
and  the  reasoning  of  the  judge  below,  that  the  liability  of  the 
garnishee  was  the  only  difficulty  in  the  case.     This  was  in- 
tended to  be,  and  we  ihrnk   has  been  pronounced  upon  by 
this  judgment.     The  facts  disclosed  by  this  record  render 
probable  the  hardships  complained  of  in  Thorn's  being  de- 
creed to  pay  over  funds,  part  of  which  had   previously  been 
attached  by  another  creditor.     This  hardship,  however,  he  is 
said  to  have  brought  upon  himself,  by  his  course  of  conduct 
towards  the  pluinlinTi;.     Be  this  as  it  may,  this  judgment  is 
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EAnvRv  Thn,  noi  before  us  on  its  roerits,  our  inquiry  in  relation  to  it  can 

J^^cemUr,  iMk  only  be,  whether  it  is  such  a  final  judgment  against  the  gar- 

T^Tgyf*  BT  AL.  DislicCs  <^8  can  become  the  basis  of  the  subsequent  proceedings 

^-  requisite  to  fix  the  reeponsibiliiy  of  his  bail.     Under  this 

judgment  9i  fieri  facias  issued,  but  it  appearing  from  its  word* 

A    garnithM  iQg  to  be  directed  only  against  Pollett,  an  oUm  writ  was 

•Dd  held  to  bau  taken  out  against  both  defendants,  upon  which  a  return  of 

mmt   ^  B^khSt  ""^  property  found,"  was  made;  thereupon,  a  ct^ias  ad  tatiM- 

f'''dJn*'*^  bT'^^*^^*^^'*''**  ^*®  sued  out,  upon  which  the  sheriflf  returned, 
•fter  a  return  of  that  the  defendants  could  not  be  found  in  the  parish.  These, 
^^tSthnnSihc^*  ^^  think,  are  all  the  proceedings,  upon  the  due  observance 
^^^^^nd"*^?*^*  of  which  a  recovery  against  the  bail  is  made  to  depend  by 
at  Mj  time  be- our  laws.  The  surety,  it  is  true,  even  after  all  this,  has 
&^^  ^  bif"^  (b^  right  to  surrender  his  principal  at  any  time  before  judg- 
spoosibiiitj    at  ment  18  pronounced  against  him;  this  has  not  been  done.  As 

to  the  objection  drawn  from  the  wording  of  the  bail  bond,  it 
is  a  sufficient  answer  to  say,  that  Thorn  having  been  arrested 
after  the  judgment  in  the  inferior  court,  the  prospective  ex- 
pressions used  in  that  instrument,  must  be  understood  to 
relate  to  the  definitive  judgment  to  be  rendered  by  this  court, 
before  which,  the  case  had  been  brought  up  by  appeal. 

It  is,  therefore,  ordered,  that  the  judgment  under  review 
be  affirmed,  with  costs. 
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EivRBv^Divr. 
LALLANDE   VS.    M^MASTER.  December,  1840. 


AFPIAL     rmOM   THK   COMMBRCIAL   OOOET  OF   NEW-0KLKAN8. 

Uacairent  money  left  in  the  handi  of  a  broker  to  sell  at  a  diacoont,  and 
taken  by  another  broker,  hayingr  dealings  with  and  a  creditor  of  the  first, 
under  pretence  of  selling  it ;  he  cannot  appropriate  it  in  payment  of  his 
debt,  without  the  consent  of  the  other ;  but  the  true  owner  and  original 
depositor  will  recover  its  value  in  his  hands. 

This  is  an  action  to  recover  4he  sum  of  nine  hundred  and 
eighty  dollars,  as  the  value  of  nine  hundred  and  ninety-five 
dollars  in  Illinois  bank  notes,  which  the  defendant  had 
received  from  the  plaintifT's  broker  and  appropriated  (o  the 
payment  of  his  own  account  against  the  broker,  who  had 
failed. 

The  plaintiff  alleges  thai  on  the  19th  February,  1840,  he 
put  into  the  hands  of  Robinson,  a  broker,  two  thousand  and 
sixty-five  dollarsin  Illinois  bank  notes  to  be  exchanged  or  sold 
for  Louisiana  currency,  at  one  and  a  half  per  cent,  discount. 
Thai  Robinson  used  one  thousand  and  seventy  dollars  of  this 
deposit,  and  having  tlie  next  day  after  receiving  it,  left  nine 
hundred  and  ninety-five  dollars  in  his  office  with  his  clerk, 
with  directions  to  sell  it  at  1  1-2  per  cent,  discount,  the 
defendant,  who  is  also  a  broker,  in  the  habit  of  selling  to  and 
buying  from  Robinson  uncurreni  money,  the  latter  being 
then  indebted  to  him  twelve  hundred  dollars  on  account, 
stepped  in  and  asked  the  clerk  at  what  rate  he  would  sell 
this  Illinois  money.  He  answered  he  had  forgotten  the  rate, 
and  the  defendant  went  away.  Shortly  afterwards  he 
returned  and  asked  the  clerk  to  let  him  have  the  money ;  and 
if  Robinson  would  not  sell  it  at  two  and  a  half  per  cent,  dis- 
count, he  would  return  it,  and  the  clerk  assented.  When 
Robinson  came  in  and  was  informed  of  what  had  passed, 
he  sent  his  clerk  for  the  money,  stating  he  was  limited  to 
one  and  a  half  per  cent.,  and  would  not  sell  for  two  and  a 
half  per  cent,  discount.  The  defendant  told  the  clerk  that 
he  had  already  disposed  of  the  money. 


LALLAKDS 
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Bastbui  Dirr.  All  this  passed  on  the  morning  of  the  20lh  ;  and  the  nasi 
-Q'**"'^*  ^*^-  day,  Robinson  failed.  About  3  o'clock  of  the  day,  the  defend- 
"  ant  received  the  money,  he  directed  his  clerk  to  credit  Robin- 


r^TU.  ^"  ^^  ^^^  account  current  with  the  net  proceeds,  after 
deducting  two  and  a  half  per  cent.  The  plaintiff  alleges 
this  money  was  his  properly,  and  prays  judgment  against 
the  defendant,  M^Master  for  the  value  of  said  notes. 

The  defendant  pleaded  the  general  issue,  except  such  facts 
as  are  specially  admitted.  He  avers  that  Robinson  and 
himself  were  exchange  brokers,  and  in  the  habit  of  purchas- 
ing from  each  other  uncurrent  money  ;  and  that  the  money 
in  question  was  received  in  the  usual  course  of  business  in  a 
payment  of  the  balance  of  an  account  current  between  them, 
which  Robinson  expressly  authorized  him  to  take  in  this 
Illinois  money  on  the  same  day  he  received  it,  and  that  he 
sold  it  the  same  day,  in  the  usual  course  of  business.  He 
expressly  denied  that  this  money  ever  belonged  to  the  plain- 
tiff, and  prays  that  his  petition  be  dismissed,  and  reconvenes 
for  three  hundred  dollars  in  damages.  On  the  trial,  Robin- 
son was  called  as  a  witness,  and  stated  that  the  defendant 
obtained  the  money  from  his  clerk,  and  when  he  came  in  he 
sent  his  clerk  to  the  defendant  for  it  the  same  day  before 
three  o'clock,  who  denied  that  he  had  it.  The  defendant's 
clerk  testified  that  the  money  did  not  remain  longer  on  hand 
than  that  day  or  the  next.  He  thinks  it  was  sold  the  same 
evening. 

There  was  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appealed. 

« 

L.  Janiny  for  the  plaintiff  urged  the  reversal  of  the 
judgment. 

1.  Because  there  was  no  sale.  The  defendant  obtained 
the  money  from  the  clerk  with  the  express  understanding 
that  he  was  to  return  it,  if  Robinson  did  not  accept  his  propo- 
sition. As  soon  as  he  was  informed  of  it,  Robinson  disap- 
proved of  the  transaction  and  sent  for  the  money,  and  the 
defendant  fraudulently  denied  having  it  in  his  possession. 
At  no  subsequent   time   was  Robinson's   consent  obtained. 
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Least  of  all  did  Robinson  consent  to  apply  it  to  the  payment  Eaitbm  d»t. 
of  his  own  debt.  Indeed  by  doing  so,  he  would  have  expos-  •^*^°^*'^»'^*^' 
ed  himself  to  the  severe  penalties  of  the  act  of  1840. 

2.  Even  if  the  clerk  .had  made  a  contract  with  the  defendant!  ^ 

which  cannot  be  pretended,  it  would  be  void,  because  a  broker 
b  as  no  right  to  delegate  his  authority.  Story^s  Jlgency,  SO,  85. 
8.  The  defendant  did  not  get  the  notes  in  the  ordinary 
course  of  business ;  be  obtained  them  maHa  fide^  he  had 
notice  that  Robinson  was  limited  to  selling  them  at  one  and 
a  half  per  cent,  discount,  which  implies  that  Robinson  only 
acted  as  broker ;  a  presumption  of  this  description  would 
arise  from  the  circumstance  that  Robinson  was  a  professional 
broker,  and  this  presumption,  aided  by  the  other  facts  in  evi- 
dence, could  leave  no  reasonable  doubt  in  the  defendant's 
mind,  and  finally,  the  usual  course  of  trade  is  to  sell  uncur- 
rent  notes  for  cash  and  not  on  a  credit. 

Where  money  or  notes  are  paid  bona  fide  and  upon  a  valu- 
able consideration,  they  never  can  be  brought  back  by  the 
true  owner.  But  when  they  come  mala ^6  into  a  person's 
hands,  they  are  in  the  nature  of  specific  property,  and  if  their 
identity  can  be  traced  and  ascertained,  the  party  has  a  right 
to  recover.  Per  Lord  Mansfield;  Cwper,  200;  Foley's 
Agency^  eh.  4,  section  2,  page  260. 

8.  A  sale  upon  credit,  instead  of  being  for  ready  money 
under  a  general  authority  to  sell,  and  in  a  trade  where  the 
usage  is  to  sell  for  ready  money  only,  creates  no  contract 
between  the  owner  and  the  buyer ;  and  the  thing  sold  may 
be  recovered  in  an  action  of  trover.  Per  Holiy  chiejjustkef  12 
mod.f  514,  page  262  ;  Foley* s  Agency j  C.  W.  section  3,  page^ 
262. 

4.  Usnge  might  authorize  sales  on  credit,  but  without  such 
usage  the  authority  is  limited  to  cash  sales.  An  authority 
to  sell  stock  does  not  authorize  a  sale  on  credit,  as  sales  of 
stock  are  always  for  ready  money.  An  authority  to  sell  and 
transfer  stock  for  the  principal  does  not  authorize  the  agent 
to  transfer  by  way  of  security  for  his  own  debt,  for  it  is  not 
an  ordinary  exercise  of  such  authority.  Story^s  Jlgenoy^  74. 
67  VOL.  XVI. 
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EMniui  liioir.      i>^ion  and  Smith,  for  defendabt. 

~~  1840 

'  1.  The  bank  notes  were  purchased  by  defendant  in  good 
faith,  for  a  valuable  consideration,  in  the  usual  course  of 
business,  and  without  notice  of  the  instructions  of  the  plain- 
tiff to  Robinson.  If  these  facts  are  proved,  the  title  to  the 
bank  notes  passed  by  delivery,  and  the  plaintiff  has  recourse 
to  Robinson  only.  Not  even  loss  or  robbery  of  the  notes 
would,  as  in  case  of  goods,  entitle  the  plaintiff  to  sue  the 
defendant  for  them.  **For,  says  Chiihfs  treaties  cnbiUs, 
page  S78,  it  may  be  laid  down  as  a  general  principle  that 
whenever  one  of  two  innocent  persons  must  sutler  by  the 
act  of  a  third,  he  who  has  enabled  such  person  to  occasion 
the  loss  must  sustain  it"  And  Byks  at  page  9S,  remarks, 
that  *^  bills  and  notes  payable  to  bearer  circulate  as  money, 
and  are  considered  as  such.  And  it  is  absolutely  essential 
to  the  currency  of  money  that  the  property  and  possession 
should  be  inseparable.**    See  also,  Chitty  an  BiUs^  page  555. 

S.  The  laiw  of  the  case  is  free  from  doubt,  aud  in  questions 
of  fact  this  Court  wilt  not  disturb  the  verdict  unless  mani- 
festly  erroneous ;  nor  where  the  cause  depends  on  the  credit 
due  to  a  witness.  Morris  vs.  HaUhy  2  Martin  JV*.  jS.,  491.  The 
jury  had  the  witnesses,  except  one,  before  them ;  they 
could  best  compare  and  reconcile  the  testimony  adduced,  and 
determine  on  the  degree  of  confidence  to  which  each  witness 
was  entitled. 

The  said  defendant  and  appellee  answers  that  there  is  no 
error  in  the  judgment  appealed  from,  and  prays  that  the  same 
'  be  affirmed  with  costs. 

Morphy  /.,  delivered  the  opinion  of  the  court. 

The  record  shows  that  on  the  19ih  of  February  last,  plain- 
tiff placed  in  the  hands  of  one  Gary  Robinson,  an  exchange 
broker  of  this  city,  two  thousand  and  sixty-five  dollars  in 
bank  notes  of  various  banks  of  the  slate  of  Illinois,  for  the 
purpose  of  having  said  f\otes  sold  or  exchanged  for  Louisiana 
currency,  at  a  discount  of  one  and  a  half  per  cent.  That  on 
the  same  day,  Robinson  having  left  in  the  hands  of  hi$  clerk 
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nine  hundred  and  ninety-five  dollars  of  ihis  money  wtlh  Rarbrv  Dist. 
directions  to  sell  it  at  the  above  discount,  the  defendant  who  i^^cember,  i84o. 
is  also  a  broker  and  was  in  the  habit  of  selling  to  and  buying 
from  Robinson  uncurrent  money,  stepped  into  the  office  and 
proposed  to  buy  this  amount  at  two  and  a  half  per  cent ;  the 
clerk  not  recollecting  at  what  rate  it  was  to  be  sold,  said  that 
he  had  better  see  Robinson ;  he  consented,  however, at  defend- 
ant's request^  to  let  him  take  away  the  money  under  the 
express  understanding  (hat  if  Robinson  would  not  sell  at* 
that  rate,  he,  defendant,  would  return  him  the  money.  As 
soon  as  Robinson  came  in  and  was  informed  of  what  hail 
passed,  he  sent  his  clerk  to  defendant  to  get  back  the  money, 
declaring  that  he  would  not  sell  it  at  that  rate.  The  defend- 
ant answered  that  he  had  already  disposed  of  the  money, 
and  would  see  about  it ;  Robinson  failed  a  day  or  two  after. 
Under  those  facts  the  plaintiff  claims  the  money  taken  by 
defendant  as  being  yet  his  property,  while  defendant  contends 
that  he  purchased  it  from  Robinson  in  the  usual  course  of 
business,  and  has  carried  to  his  credit  the  net  proceeds  of  this 
money  at  two  and  a  half  per  cent,  in  an  account  current 
annexed  to  his  answer.  The  case  was  tried  by  a  jury  who 
brought  in  a  verdict  for  defendant.  The  judge  below  over- 
ruled a  motion  for  a  new  trial,  declaring  that  he  was  satis- 
fied that  the  verdict  should  have  been  for  plaintiff,  but  that  as 
the  evidence  was  clear  and  uncontradicted,  this  court  might 
render  such  judgment  as  the  justice  of  the  case  required. 

The  only  question  to  be  solved  is  one  of  fact,  to  wit ; 
whether  there  has  been  a  sale  of  this  Illinois  money,  which  , 
according  to  the  evidence  belonged  to  the  plaintiff.  Defend- 
ant has  attempted  to  prove  a  sale  by  the  testimony  of  a  single 
witness  taken  by  commission  before  a  justice  of  the  peace  : 
He  states  that  on  the  19ih  of  February  at  11  o'clock,  A.  M., 
Robinson  in  his  presence  agreed  to  sell  this  uncurrent  money  to 
defendant  at  a  discount  of  two  and  a  half  per  cent.;  far  from 
being  supported  by  any  corroboratingcircumstances,  this  testi- 
mony is  directly  contradicted  by  Robinson  who  denies  having 
made  any  such  agreement  with  defendant,  either  on  the  day 
alluded  to  or  afterwards.    When  Robinson  at  about  3  o'dock 
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Bimmir  Dirr.  on  the  same  day  sent  to  get  the  money  back,  defendant  did 
'*'**^'  not  assert  any  r\gh{  to  it  by  purchase  from  Robinson,  but 
answered  only  that  he  had  already  disposed  of  the  money, 
and  would  see  about  it ;    notwithstanding  this  answer,  it 


iUoearreiicmo-  would  appear  that  defendant  still  had  the  money  in  his  pos- 
hMdi^a  brok^  session  at  that  hour,  for  his  clerk  testifies  that  it  was  put  in  a 
cr,  to  Mil  at  a  drawer  and  did  not  remain  longer  on  hand  than  that  day  or 
ken  bj  anotiier  the  next.  He  thought  it  was  sold  the  same  evening,  but 
d^mn  '^hlL  ^^^  not  swear  that  it  was  not  in  defendant's  possession  the 
Mid  a  creditor  of  next  day,  and  that  it  was  about  three  o'clock  on  the  19th  that 
peteoeeof^iu  defendant  directed  him  to  credit  Robinson  on  his  account 

not  appmriate  c"^®*^^  ^^^  ^^^  "^^  proceeds  of  this  money  at  two  and  a 
it  in  payment  of  half  per  cent.  Upon  the  whole  the  evidence  has  appeared 
the  eonient  of  to  US  insufficient  to  establish  the  agreement  which  alone 
the  trae^wner  ^^"'^  authorize  the  defendant  to  apply  this  money  to  the 
and  original  de-  payment  of  his  own  debt ;  admitting  that  he  honestly  believ- 
eover  its  Talne  ed  that  Robinson  was  selling  it  for  his  own  account.    Lofds- 

Inhithandt^        j^^  fj^  ^^^^^^  ^iSl. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court 
below  be  reversed ;  and  this  court  proceeding  to  give  such 
judgment  as,  in  their  opinion,  should  have  been  rendered 
below,  it  is  ordered,  and  adjudged,  that  the  plaintiff  do 
recover  of  the  defendant  the  value  of  said  notes,  at  a  dis- 
count of  one  and  a  half  per  cent,  to  wit :  Nine  hundred  and 
eighty  dollars  and  eight  cents,  with  interest  and  costs  in  both 
courts. 
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[SAflTBVK   Dm. 
MUNICIPALITY  NUMBER   TWp   M.    MCDONOUGH.  December,  1840. 


MUinClPAUTT 
ArPKAL   nOM    THB    COURT  OF  THE    FUST  JUDICIAL   DISTKICT.  HUXBKR    TWO 


The  acts  of  1832,  *^  for  opening  and  unproving  streets  and  public  places  in 
New-Orleans,"  does  not  authorize  the  commissioners  to  assess  a  tax  on 
the  neighboring  proprietors  of  grounds,  for  the  purpose  of  clearing,  gra- 
ding, draining  and  improving  streets  in  their  vicinity,  already  opened 
and  dedicated  to  public  use,  when  no  portion  of  the  disbursements  is  for 
lands  taken  or  to  be  taken  for  new  streets. 

The  act  of  1832  is  enacted  for  the  exclusive  and  special  object  of  author- 
izing the  city  council  to  take  lands  or  lots,  to  remove  any  buildings  or 
improvements,  necessary  for  the  purpose  of  opening,  extending,  enlarg- 
ing, straightening  or  otherwise  improving  any  street  or  public  place,  on 
due  compensation  being  made  to  the  parties  and  persons  to  whom  the 
loss  and  damage  occasioned  thereby  exceeds  the  advantage  and  benefit 
thereof. 

An  opposition  to  the  proceedings  of  the  report  of  commissioners  under  the 
act  of  1832,  for  opening  streets,  &o.,  which  is  in  the  nature  of  a  perempto- 
ry exception,  destroying  and  defeating  the  right  and  power  assumed  by 
the  corporation,  alleging  the  proceedings  are  nvU  ab  vnitio^  may  be  put  in 
at  any  time  before  judgment  homologating  the  report. 

This  case  comes  up  on  an  opposition^in  the  nature  of  a  per- 
emptory exception,  to  the  report  of  commissioners  appointed 
under  the  3d  section  of  the  act  of  1832,  for  opening  and  ex- 
tending streets  in  the  city  of  New-Orleane.  In  July,  1838, 
the  Municipality  Number  Two  petitioned  the  court  for  the 
appointment  of  three  commissioners  of  estimate  and  assess- 
ment, alleging  they  were  desirous  of  opening  and  improving 
certain  streets,  within  their  limits ;  the  same  having  been 
applied  for  by  a  number  of  owners  of  property  and  residents 
in  the  part  of  the  city  intended  to  be  improved  and  benefited; 
and  that  notice  of  said  intended  improvements  had  been  duly 
given. 

The  commissioners  thus  appointed  were  qualified,  entered 
on  the  duties  allotted  to  them,  and  made  a  report,  which  is 
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Btfimi  Diir.  stated  in  (he  record  to  have  been  tiled  on  the  15(h  August, 
'**^-  1840.  It  appeared  the  assessment  of  taxes  was  made  on  the 
neighboring  property  holders,  for  the  purpose  of  prolonging 
several  streets  in  the  rear  of  Municipality  Number  Two,  by 
running  thera  further  into  the  swamp,  and  for  grading  and 
ditching  them,  and  also  for  draining  and  clearing  the  rear  of 
this  section  of  the  city. 

John  M'Donough,  one  of  the  property  holders  assessed, 
excepted  to  and  opposed  the  whole  proceedings,  as  set  forth 
in  the  petition ;  that  it  was  not  such  a  case  as  is  contemplated 
and  provided  for  in  the  act  of  1832,  for  opening  streets,  &c., 
under  which  these  proceedings  were  had,  and  that  neither 
himself  or  his  property  were  liable  to  any  assessment  therefor, 
in  manner  and  form,  as  is  sought,  &c.;  there  being  no  pro- 
perty required  to  be  taken,  or  any  other  matter  or  thing  ne- 
cessary to  be  ordered  or  decreed  under  said  act.  But  that 
the  whole  improvements  sought  by  said  proceedings,  being 
the  ordinary,  improvements  on  streets  already  open  and  pub- 
lic, consisting  of  works  to  be  done  in  the  usual  and  ordinary 
manner,  by  the  municipal  corporation.  He  prays  that  the 
report  of  the  commissioners  be  rejected,  and  that  the  whole 
proceedings  be  dismissed. 

On  these  pleadings  and  issues  the  case  was  tried. 

The  principal  question  involved  was,  whether  this  case 
came  within  the  provisions  of  the  act  of  1832,  providing  for 
opening,  &c.,  streets  in  New-Orleans:  Session  acts  o/183S, 
p.  133. 

The  district  judge  was  of  opinion,  the  whole  proceedings 
were  unauthorized  by  any  law,  and  gave  judgment  dismiss- 
ing them.     The  plaintiffs  appealed. 


Carter^  for  the  appellants. 
OrymeSt  contra. 


Stmon,  /.,  delivered  the  opinion  of  the  court. 


OF  THE  STATE  OF  LOUISIANA.  5M 

The  record  show^  thai  on  rtie  24ih  July,  18S8,  plHitiiifls  £*«»«»  Dm. 
peiitioiied  ihe  court  of  the  first  judicial  district,  for  the  pur-  If^cember^  i84o. 
pose  of  obtaining  the  oppointmenl  of  three  competent  persons  muwicifalitt 
lo  act  as  commissioners  of  estimate  and  assessment,  according  "iimbbr  two 
flo  a  law  of  the  legislature,  entitled  ^'an  act  to  regulate  the     M^nuaairoB. 
opening,  laying  out,  and  improving  streets  and  public  places 
in  the  city  of  New-Orleans  and  its  suburbs,  incorporated  and 
non-incorporated,  and  in  the  banlieus  of  the  same,"  approved 
on  the  Sd  April,   1832.     Their  alleged  object  was  the  open- 
ing and  improving  of  certain  streets,  within  the  limits  and  in 
the  rear  of  their  municipal  corporation  ;  and,  accordingly, 
printed  advertisements  were  regularly  published,  in  both  lan- 
guages, giving  a  description  of  all  said  improvements,  in  con- 
formity with  the  law,  and  in  pursuance  of  certain  resolutions 
of  the  council  of  the  said  Municipality,  passed  on  the  15th 
May,  preceding.     The  three  commissioners  were  appointed 
by  the  district  judge,  on  the  same  day  the  petition  was  pre- 
sented, and  having  been  regularly  sworn,  on  the  9th  March, 
1840,  they  proceeded  to  make  a  report,  in  which  they  im- 
posed and  assessed  a  tax,  to  be  levied  upon   the  neigh- 
boring proprietors  of  the  streets  to  be  opened  and  improved, 
for  the  puq;x)se  of  defraying  the  necessary  expenses  occa* 
sioned  by  the  improvements.     On  the  12th  of  August,  1841, 
John  M^Donough,  one  of  the  proprietors  subject  to  taxation 
under  the  report,  made  opposition  to  its  homologation,  alleging 
thai  the  case  set  forth  and  exhibited  by  the  petition,  is  not 
such  an  act  as  is  contemplated  and  provided  for  by  the  act  of 
the  legislature,  under  which  the  proceedings  were  had ;  that 
neither  himself  nor  his  property,  mentioned  in  the  report  of 
the  commissioners  named  by  the  court,  are  liable  to  any  as- 
sessment therefor,  in  the  manner  and  form  as  is  sought  by  ' 
the  said  proceedings ;  that  there  is  no  property  taken  or  re- 
quired to  be  taken  uuder  the  provisions  of  said  act,  but  that 
the  whole  improvement  sought  by  the  said  proceedings,  are 
the  ordinary  improvements  on  streets  already  open  and  pub- 
lic, consisting  of  works  to  be  done  and  performed  in  the  usual 
and  ordinary  manner,   by   the   municipal  corporation.     He 
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EAsnur  DifT.  in  aoy  other  manner  but  that  prescribed  by  the  law  from 

December^  1840.  which   the    power  18  derived :    2  Idem.,    ISl,    ^eetioii  8. 

xuRicDAUTT       But  it  Is  Contended,  that  John  M^Donough's  oppositioa 

'^™*"  ^^®   comes  too  late,  and  that  he  ought  to  have  resisted  the  pas- 

jf^DosouaH.     sage  of  the  ordinance,  on  the  publication  in  the  newspapers, 

as  required  by  the  second  section  of  the  act,  and  previous  to 

the  Council's  proceeding  to  act  on  the  propositions  made  by 

the  neighboring  proprietors.    This  objection  cannot  be  sus- 

to  die  Droeeed-  taiued.     Had  the  ordinance  been  passed  and  the  proceedings 

j^f^of^^mmul  of  the  commissioners  been  carried  on,  within  the  meaniDg, 

ttoaert     under  iatentiou,  and  object  of  the  law  under  which  the  application 

the  act  of  1838,  »  j  rr 

for  opening  was  made  to  the  District  Court,  the  opponent  might,  perhaps, 
wh^is  in  the  1^^^^  ht^n  precluded  from  making  opposition  to  the  boroolo* 
iwture  of  a  per-  graiion  of  the  report  of  the  commissioners  so  appointed,  witbia 

emptorj  exeep-  or  rr  » 

tioD»  deftroyiog  the  purvicw  of  the  said  act,  unless  showing,  according  to  the 
the  right^'anS  ^^ird  section  thereof,  and  within,  ten  days  from  the  filing  of 
K^the  oo"*"»-  ^'^  report,  that  his  rights  and  interests  are  affected  thereby ; 
tion,  alleging  j)ut  in  this  csso,  the  Opposition  must  have  the  effect  of  a  per- 
aie  noii^ii^',  omptory  exception,  which  goes  to  destroy  and  defeat  the  right 
any  tlme"bcfore  ^^  power  assumed  by  the  corporation,  whose  proceedings  are 
jQdgment  homo-  quU  and  void,  ob  wUio :  and  that  can  certainly  be  shown  at 

logatiog  the  re-  .. 

poit.  any  stage  of  the  said  proceedmgs. 

Under  this  view  of  the  case,  we  think  the  district  judge 
did  not  err,  in  sustaining  John  M'Donough's  opposition,  and 
in  dismissing  the  proceedings. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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.   BANK  or  ILLIHOIS  M.   8LOO  tc  BTRNB   ET  AI» 

« 

APPKAL  rEOM  THE  COURT  OF  THE  FIEIT  JUDICIAL  DI8TEICT. 

Accepton  of  billf  of  exchan^re  drawn  on  tlieir  letter  of  credit,  addrened  to 
the  payees  or  pnrchaserB  of  thebilla,  are  abeolnte  accepton  and  notgoar- 
antors. 

Where  gruarantore  receiFe  no  notice  of  the  acceptance  of  the  ^aranty,  or 
of  the  Torious  adFancee  made,  orbiUa  drawn  on  it  until  after  their  di^ 
honor,  they  are  discharged  by  the  laehet  of  the  holders  or  creditor*. 

It  is  the  daty  of  creditors  or  holders  of  bills  drawn  under  guaranty,  within 
a  reasonable  time  afUr  the  advances  are  actually  made,  to  give  notice 
thereof  to  the  guarantors,  informing  them  that  reliance  is  placed  on 
their  guaranty  to  insure  repayment 

A  party  giving  a  letter  of  guaranty,  has  a  right  to  know  whether  it  is  ac- 
cepted, and  whether  the  person  to  whom  it  is  addressed,  means  to  give 
credit  or  make  advances  on  it  or  not. 

It  is  always  with  reluctance  the  court  pronounces  on  the  unconstitutibnality 
of  laws,  and  especially  those  of  a  sister  state,  and  where  the  judicial  tri- 
bunals of  the  state  have  pronounced  on  their  validity  this  court  will  re- 
cognize them  as  constitutional. 

This  is  an  action  by  the  plaintiffs  as  the  holders  of  (en  bills 
of  exchange,  drawn  by  A.  O.  Sloo  &  Co.,  on  the  defend- 
ants, Sloo  &  Byrne,  of  New-Orleans,  drawn  and  sold  to  the 
plaintiffs  on  the  following  letter  of  credit,  written  by  the 
drawees  to  the  plaintiffs. 

"New-Orleans,  23d  December,  1836.** 

^'Messrs.  A.  O.  Sloo  &  Co.,  of  Alton,  Illinois,  are  hereby 
authorized  to  value  on  us  at  such  times,  and  for  such  sums 
as  may  suit  their  own  convenience,  to  the  extent  of  fifty 
thousand  dollars.  Their  bills  on  us  for  that  amount,  nego- 
tiated through  your  institution,  or  any  part  thereof,  shall  be 
duly  honored  and  paid  by  your  obedient  servants. 

SLOO  &  BYRNE.** 

**To  the  cashier  of  the  branch  of  the  > 
State  Bank  of  Illinois,  at  Alton."  ) 


EArmv  DisT. 
December,  IS40. 

BAVK  OT  XLU- 

jrois 

vt, 

sioo  &  BTura 

vr  AL. 


1616381 
47    612| 


k.  1 

ET  AL. 
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£astbu  Di8t.  "  We  do  hereby  guaranty  the  punctual  payment  of  any 
December,  1840.  ^\\\  drawn  and  negotiated  upon  the  faith  of  the  within  letter." 
BAHi  OP  iLu-  "SHIELDS,  TURNER  &  RENSHAW." 

^"  «  A.  W.  &  R.  M.  HAINES.'' 

now  in  suit  on  this  letter,  and  sold  them  to  the  plaintiffs, 
which  were  all  duly  accepted,  payable  four  months  after  date 
and  sight,  and  protested  for  non-payment  at  maturity, 
amounting  in  the  aggregate  to  thirty-seven  thousand  six 
hundred  and  thirty  dollars. 

The  plaintiffs  pray  judgment  against  Sloo  &  Byrne,  as 
acceptors,^and  Shields,  Turner  &  Renshaw,  and  A.  W.  & 
R.  M.  Haines,  as  guarantors  for  the  amount  of  these  bills, 
and  all  damages  and  costs. 

The  defendants,  Sloo  ^  Bt/mey  excepted  to  the  plaintiffs' 
right  to  maintain  this  action,  because  the  plainlifTs  are  not  a 
legally  constituted  corporation,  under  the 'constitution  and 
laws  of  the  state  of  Illinois,  and  that  they  cannot  maintain 
this  action  in  their  corporate  name. 

2.  That  the  debt  sued  for,  has  been  satisfied  and  paid  on 
an  execution,  and  judgment  obtained  in  Illinois,  against  the 
principal  debtors  and  drawers,  A.  G.  Sloo  &  Co. 

3.  That  if  said  debt  is  not  satisfied  or  fully  paid,  these  re- 
spondents are  discharged,  by  the  release  of  A.  G.  Sloo, 
in  consequence  of  the  act  of  the  plaintiffs,  who  was  the 
principal  member  of  the  firm  of  A.  G.  Sloo  &  Co.,  and  for 
whose  accommodation,  principally,  they  guarantied  and  ac- 
cepted the  said  bills.     They  pray  to  be  dismissed. 

Shields^  Turner  ^  Renshaw^  excepted  to  the  plaintiffs' 
right  to  sue  in  their  corporate  capacity,  as  not  being  legally 
constituted,  and  unconstitutionally  incorporated.  They  deny 
all  liability  as  guarantors. 

A.  W.  4*  -K*  ^-  HaineSy  also  excepted  to  the  constitution- 
ality of  the  plaintiffs  as  a  corporation,  and  to  sue  in  their  cor- 
porate name.  For  answer,  they  deny  all  liability  as  guar- 
antors for  want  of  notice,  &c.,  and  by  the  release  of  A.  G. 
Sloo,  from  his  liability  as  drawer  and  for  whose  benefit  and 
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accommodatioQ  the    bills  were    accepted  and  guarantied.  Easterh  Dist. 
These  exceptions  were  all  overruled.     A  mass  of  testimony  December,  i84o. 
was  taken  and  read  on  the  trial.     The  plaintiffs  instituted  bahk  op  hu- 
suit  in  Illinois,  against  A.  G.  Sloo  &  Co.,  soon  after  the  bills         ^*'"- 
in  question  were  drawn  and  accepted,  to  wit,  in  April  1837,   iloo  &  btkhs 
including  all  their  liabilities  of  every  character;  A.  G.  SloO, 
was  absent  from  the  state  in  New-Orleans.     H.  M^CIintock 
his  partner,  gave  a  power  of  attorney  to  a  lawyer,  to  confess 
judgment  in  the  name  of  the  firm,  and  at  the  May  term, 
1837,  of  the  circuit  court  of  that  state,  judgment  was  ren- 
dered by  confession  against  Sloo,  and  against  M^Clintock,  for 
a  large  amount,  (one  hundred  and  twenty-five  thousand  dol- 
lars,) apparently  embracing  every  liability  which  they  had 
come  under  to  the  plaintiffs,  whether  due  or  to  become  due. 

A.  G.  Sloo,  on  his  return  to  Illinois,  disavowed  any  act  or 
authority  to  confess  judgment  for  him,  and  carried  this  case 
before  the  Supreme  Court  of  the  state  of  Illinois,  by  writ  of 
error,  in  which  the  judgment  was  reversed  and  vacated  as  to 
him. 

It  was  admitted  there  was  no  notice  given  to  the  guaran- 
tors of  the  acceptance  of  the  bills,  or,  in  fact,  that  the  plain- 
tiffs had  accepted,  and  agreed  to  take  and  discount  these  bills 
on  the  faith  of  the  letter  of  credit. 

There  was  judgment  against  the  acceptors  for  the  amount 
of  the  bills  sued  on,  and  in  favor  of  the  guarantors  discharg- 
ing them.     The  plaintifls  and  acceptors  appealed. 

L,  C.  Duncan^  for  the  plaintiffs. 

BarUmy  EustU  and  PotU^  for  defendants  and  guarrantors. 

Jtfar/tn,  Z.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  recover  the  amount  of  ten  bills 
of  exchange,  accepted  by  the  defendants  Sloo  &  Byrne,  the 
payment  of  which  was  guarantied  by  the  other  defendants. 
Shields,  Turner  &  Renshaw,  and  A.  W.  &  R.  M.  Haines. 

There  was  judgment  against  the  acceptors,  and  for  the 
other  defendant?.     The  acceptors  and  the  plaintiffs  appealed. 
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E48TBRV  DwT.      fhe  facts  of  the  case  are  these.     Sloo  &  Byrne  wrote  a 

'         letter  to  the  plaintiffs,  promising  to  accept  and  pay  bills 

BASK  OF  iLLi-  drawH  on  them  by  A.  6.  Sloo  &  Co.  of  AUoo,  Illinois^  and 

^^7'         discounted  by  plaintiffs,  to  the  amount  of  fifty  thousand  dol- 

sLook  BTMTi  lars.     The  other  defendants,  by  an  endorsement  on  said  let- 

ter,  guarantied  the  payment  of  such  bills  as  might  be  drawn 

in  pursuance  thereof.     Bills  to  the  amount  of  thirty-seven 

thousand  six  hundred  and  thirty  dollars  were  accordingly 

Aeoepton  of  drawn,  discounted  and  accepted,  but  protested  for  non-pay- 

dnwn  ^on  xhw  i^^nt.     The  defence  of  the  acceptors  is,  that  they  are  guar- 

LddresKd  trthe  ^^^^^^  ^V^  ^^^  ^"^'^  being  drawn  with  the  knowledge  of  the 
payees  or  pur-  plaintiffs,  for  the  accommodation  of  the  drawers,  and  that  the 

ctifiscirs  Ok      the 

biUs,  are  ftbso-  plaintiffs  having  doubts  of  the  solvency  of  the  drawers,  pre- 

ind  nori?a«nI  ^^*'^^  °"  M*Clintock,  000  of  the  partners  of  A.  G.  Sloo  &  Co. 

tori.  to  give  a  power  of  attorney,  on  which  judgment  was  con- 

fessed for  the  firm  to  the  plaintiffs,  in  one  of  the  District 
Courts  of  the  state  of  Illinois,  for  a  sum  exceeding  the  amount 
of  the  liabilities  of  the  firm  to  them.  That  on  this  judgment 
property  of  the  firm  to  the  amount  of  sixty-five  thousand  dol- 
lars, was  seized  and  sold,  and  afterwards,  A.  G.  Sloo,  the 
partner  of  M^Clintock,  who  was  then  absent,  returned  and 
obtained  the  reversal  of  the  judgment  as  far  as  it  concerned 
him;  that  consequently  the  debt  of  the  firm,  as  far  as  it  related 
to  M'Clintock,  was  merged  in  the  judgment,  and  so  far  as  it 
Where  guar-  Concerned  A.  G.  Sloo,  extinguished  by  the  judgment  ob- 

antors receive  no  tained  against  his  co-partner,  which  released  the  latter  from 

notice  of  the  ac-  •    •      i    ,   •  •  i  i  r  v-      ■   •    *  j  l 

ceptance  of  the  the  origmal  debt,  and  operated  a  release  of  his  jomt  debtor. 
Se™anourad-  The  power  of  attorney  under  which  judgment  was  con- 
?S*!?  ^^^^'  ""y  fessed,  bears  date  the  20th  April,  1837.     At  that  period,  all 

bills  drawn  on  it  ^  ^     ^  j-i^l 

until  after  their  the  bills  sued  upon,  had  been  accepted,  and  none  of  them 
Ihti^'S'^'b^Ihe  had  yet  become  payable.     The  first  was  at  maturity  the  4th 

h^v%^^  crid!  •^""®»  ^"^  ^^^  '^®^  ^"  ^^®  ®^'^  of  August;  and  judgment  was 
itora.  confessed  the  4th  of  May,  1837;  so  that  at  neither  of  these 

two  periods,  had  the  plaintiffs  any  claim  against  the  fmoy  on 
the  bills  sued  on,  which  at  that  time,  as  far  as  they  could  be, 
were  duly  honored.  There  can  be  no  discharge,  unless  the 
debt  was  included  in  the  judgment.  The  plaintiffs  should 
have  shown  this  clearly  ;  and  the  facts  proven,  present  a  vio- 
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lent  presumption  ihat  the   judgment  did  not  include  the  Eabtebh  Dmt. 
amount  of  these  bills.    Judgment  was,  therefore,  correctly  ' 

given  against  the  acceptors.  bamk  of  ilu- 

As  to  the  guarantors,  they  claimed  a  discharge  on  account  vt.' 

of  the  laches  of  the  plaintiffs,  who  neglected  to  give  them  any  ""°ex  al™* 
notice  of  their  acceptance  of  the  guaranty,  or  of  the  advances 
made  thereon,  until  after  the  dishonor  of  the  bills.    Judge 
Story,  in  the  case  of  Cremer  vs.  Higginson  et  ol.,  1  Mason  340,  of  creditors  "or 
expressed  his  opinion,  "  that  it  was  the  duty  of  the  plaintiffs  jjo^^^e"  of  bills 

r  r  ^  J  r  drawn        under 

within  a  reasonable  time  after  the  advinces  were  actually  made,  ^^nmy,  with- 
to  give  notice  thereof  to  the  defendants,  and  that  reliance  ume  7fter°^he 
was  placed  upon  their  guaranty  to  insure  repayopent,  and  if  fuaUy^^aJ!^  *J^ 
notice  was  not  given  in  a  reasonable  time,  nor  until  after  a  gWc  notice  there 
material  change  in  the  circumstances  of  the  debtors,  such  tors,  in^rmTng 
laches  of  the  plaintiffs,  was  a  complete  discharge  of  the  defend-  Inceis'phce^on 
ants  from  their  guaranty."  In  the  case  of  Douglas  et  oZ.  vs.  their  guaranty  to 
Reynolds  et  al.,  7  Peters,  113,  judge  Story,  in  delivering  the  ment.^  re^y- 
opinion  of  the  court,  said,  ^'a  party  giving  a  letter  of  guar- 
ranty,  has  a  right  to  know  whether  it  is  accepted,  and  m\&txe^lf^^^!^ 
whether  the  person  to  whom  it  is  addressed,  means  tfi  give  f" ifilo^whcth**' 
credit  on  the  footing  of  it  or  not.  It  may  be  most  material  it  i«  accepted, 
not  only  as  to  his  responsibility,  but  as  to  future  rights  and  person  to  whom 
proceedings.  It  may  regulate,  in  a  great  measure,  his  course  means***?o"5ve 
of  conduct,  and  his  exercise  of  vigilance  in  regard  to  the  party  credit  or  make 

,  ••.••«¥.!  .       advances  on  it  or 

in  whose  service  it  is  given.^     In  the  present  case,  no  notice  not 
bad  been  given  of  the  acceptance  of  the  guaranty,  or  of  any 
advances  made  on  it  at  the  time  they  were  made,  nor  until  the     ,^  . 

.   ,       _   -  ''  .   1.       ,  ,  "   "    always 

Circumstances  of  the  debtors  were  materially  changed  by  the  vith  reiaetance 
dishonor  of  the  bills.  Judgment  was  consequently,  properly  nounces'on^ESe 
given  against  the  plaintiffs,  as  regards  the  guarantors.  anconsiitutionai- 

Aq  objection  was  made  to  the  right  of  the  plaintiffs  to  sue,  especially  those 
OQ  the  ground  of  the  unconstitutionality  of  their  charter.  It  and*  where^the 
was  irranted  after  the  territory  of  Illinois  became  a  state,  the  J°?^?**  tribunal 

°  ,    .  'of  the  state  have 

constitution  of  which,  prohibits  the  legislature  from  charter-  pronounced  on 
ing  any  bank,  except  one  "Stale  Bank."    The  plaintiffs  Iw^court^'^wrii 
were  incorporated  under  the  style  of  the  "  President,  Direc-  «*«0Rn«e  <>>em 
ors  and  Company  of  the  State  Bank  of  Illinois."     It  is  con- 
tended that  they  are  not  a  state  bank,  because  their  capital  is 
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EAmui  DisT.  Dot  wholly  the  property  of  the  state.     It  is  always  with  great 
December,  UAO,  reluctance  that  courts  of  justice  pronouace  on  the  uncoosti- 
BASK  OF  im-  iUtionality  of  an  act  of  the  legislature.     And  this  reluclance 
'^■^         is  much  increased,  when  they  are  called  upon  to  review  an 
•woji*™*   act  of  the  legislature  of  a  sister  state.    The  state  of  Illinois 
has  reserved  an  interest  in  this  bank.     They  have  styled  it 
^Hhe  State  Bank."  Tliey  do  not  appear  to  have  chartered  any 
other.    The  legislature  has  construed  the  clause  of  the  con- 
stitution referred  to,  as  authorizing  the  plaintiffs'  charter.  A 
slate  court  has  entertained  suits  under  it,  the  Supreme  Court 
of  that  state  has  affirmed  the  judgment.     It  does  not  appear 
to  us  that  the  judge  a  qw)  erred  in  overruling  this  objection. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  inferior  court  be  affirmed,  with  costs. 


STATE   BANK  OF   ILLINOIS   V8.    SLOO    &   BTRNE,  ET  AL. 

ON   AN    APFICATION    FOR   A    SEHBARING. 

Where  a  judgment  has  been  rendered  against  two  commercial  partners  on 
the  confession  of  one,  which  is  on  a  writ  of  error  reveiBed  and  vacated  as 
to  the  other,  he  is  not  thereby  released  from  the  original  debt  by  a  merger 
of  the  debt  in  the  judgment. 

If  judgment  be  obtained  against  one  of  several  debtors  in  foZufo,  the  others 
cannot  resist  the  demand  of  their  creditor  on  the  ground  that  the  debt  is 
merged  in  the  judgment  against  their  co-debtor. 

EustiSy  Pottg  and  BartoHy  insisted  on  a  rehearing  in  this 
case,  on  the  ground  that  the  court  had  mistaken  the  fact  in 
stating  and  assuming  the  hypothesis  that  the  bills  sued  on 
were  not  included  in  the  judgment  obtained  by  the  piaintifls 
in  Illinois,  against  the  drawers,  A.  6.  Sloo  &  Co.  They 
showed  that  they  were  so  included,  although  not  at  maturity 
when  that  judgment  was  rendered.  This  fact  is  shown  by 
the  remitilur  entered  by  the  plaintiffs  afterwards,  when  they 
were  all  dtie,  and  protested  for  non-payment. 
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i.  Is  not  the  remUlUur  for  the  eum  of  fourteen  thousand  Eaw«k  dwt. 
dollars,  entered  after  the  drafts  were  due,  a  perfect  demonstra-  -Oggg^Agr,  i840, 
tion  that  the  liabilities  of  the  drawers  were  included  in  the   baskofiiu- 
judgraentl    The  remittUur  is  conclusive  evidence  of  what?  w. 

It  proves  that  at  the  time  it  was  entered  the  judgment  *"*^/"" 
was  for  more  than  covered  all  the  liabilities  of  Bloo  & 
Co.  At  this  time  the  drafts  were  protested  and  the  draw- 
ers' liability  on  them  were  fixed;  but  still  the  judgment 
was  for  too  large  an  amount  by  fourteen  thousand  dollars. 
On  this  point  there  can  be  no  mistake,  and  the  court  will  be 
satisfied  on  a  more  thorough  consideration  of  the  evidence. 

3.  By  the  irregular  and  illegal  proceedings  of  the  court 
in  Illinois,  A.  6.  Sloo  is  released  from  this  debt,  which  is 
merged  in  the  judgment  standing  alone  against  M'Clintock. 
The  letter  of  credit  and  acceptance  of  the  defendants  was 
for  the  benefit  of  A.  G.  Sloo  &  Co.  alone,  and  by  dis- 
charging Stoo  from  all  liability  on  the  bills  in  suit^  the  defend- 
ants are  deprived  of  all  recourse  on  him  in  the  event  of  pay- 
ing said  bills.     See  3  WendelPs  Reports. 

4.  Was  not  the  letter  of  credit  given  for  the  benefit  and 
accommodation  of  A.  G.  Sloo  &  Co.,  as  is  alleged;  and 
were  not  Sloo  &  Byrne  accommodation  and  not  ordinary 
acceptors]  If  so,  they  are  not  principal  debtors,  but  only 
those  who  were  accommodated,  viz:  A.  G.  Sloo  &  Co.! 
This  being  the  case,  a  release,  no  matter  from  what  cause,  of 
one  of  the  principal  debtors,  discharges  the  accommodation 
acceptors  or  sureties  from  the  whole  debt.  The  evidence 
shows  that  Sloo  and  Byrne  were  largely  in  advance  to  A.  G. 
Sloo  &  Co.,  when  the  bills  were  at  maturity.  It  is  clear 
they  were  drawn  upon  and  accepted  by  Sloo  8l  Byrne  for  the 
accommodation  of  the  drawers  exclusively. 

Martin,  /.,  delivered  the  opinion  of  the  court. 

A  rehearing  in  this  case  has  been  asked  on  the  suggestion 

of  an  error,  into  which  the  court  has  fallen  in  a  matter  of 

fact,  to  wit :  that  the  debt  for  which  the  defendants  are  sued, 

was  not  included  in  the  judgment,  which  the  plaintiflTs 
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Eastbbv  Dm.  obtained  in  the  state  of  Illioois  against  the  drawen  of  the 
^i'^cember,  im.  bills  sued  on. 

»AFK  ov   i^      '^b®  defendants  urge  that  if  this  debt  was  included  in  the 
>o»        judgment  referred  to,  they  are^discbarged,  because  A.  6. 
noofc  BTMB  Sloo^^one  of  the  drawers  of  the  bills  has  obtained  a  reversal 
"  ^        of  the  judgment ;  and  his  partner,  M^Clintock  was  discharg- 
ed, from  the  original  claim  of  the  bank  against  the  firm,  by 
its  being  merged  in  the  judgment    This  is  a  non^eqwUur. 
Where  a  jadr-  ^^^  reversal  of  the  judgment  as  to  Sioo,  left  him  in  the  situ- 
ment  hat  been  ation  in  which  he  was  before  the  inception  of  the  suit  in 

reoQered  sninst 

two  eommerciai  which  the  judgment  had  been  obtained.  The  judgment 
eonfettTonofoDe  remaining  in  force  against  M'Clintock  his  partner,  the  debt  as 
vhich  18  on  «  to  him  is  indeed  merged  in  the  judgment,  by  which  it  has 

writ  oi  error  re*  w^iiii  %    *  • 

Tersed  and  va-  passed  m  rem  judtcatem.  If  the  bank  has  claims  on  other 
other/he^s  nol  parties,  who  Were  the  co-debtors  of  the  same  debt,  either 
there^  released  principal  or  accessory,  there  is  no  merger  as  to  them,  in  the 
debt  bya merger  judgment  against  M'Clintock.  If  judgment  be  obtained 
diejudraent.'^  ^S^inst  One  of  Several  debtors  insolidoy  the  other  cannoi 
"  JV**!"*"**  resist  the  demand  of  their  creditor,  on  the  ground  that  the 
gainst  one  of  debt  is  merged  in  the  judgment  against  his  co-debtor.  The 
«iiMffdb,theotiw  surety  cannot  urge  that  by  a  judgment  against  the  principal, 
S'*dcman7"*f  ^®  '^  relieved  from  his  suretyship  by  the  merger  of  the  obii- 
their  crediior'on  gation  of  the  principal  therein.  We  can  discover  no  real 
the  SebUs  roer-  or  material  error  in  the  judgment  rendered  herein,  and  the 
ged  in  the  jodg-  g^g^  decision  must  remain  undisturbed. 

ment       against 

their  ao^cbtor.     The  rehearing  is  therefore  refused. 
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FINK  V9,   LALLANDE   ET  AL.  Eastbrst  Oist. 

Decembo',  1840. 


AFFSAL    FROM   THR    COURT  OF  THE   FIRST  JUDICIAL    DISTRICT. 


FnrK 

The  sheriff  may  proceed  to  moke  further  seizures  under  the  same  writ  of  ^' 

LALLAirSSITAa. 

JUri  f aetata  if  by  the  sale  of  the  property  first  seized,  it  is  insufficient  to 

satisfy  the  writ.  4s  1175I 

The  want  of  docketing  a  judgment  does  not  prevent  its  being  executed. 

A  scroll,  with  the  letters  L.  S.  written  in  it,  will  be  a  sufficient  seal  to  a  writ 
of Jierif aetata  when  it  does  not  appear  the  court  had  any  other. 

A  sheriff's  return  is  prima  facie  evidence  of  the  legality  of  his  acts ;  and  it 
becomes  the  daty  of  the  party  attacking  the  validity  of  a  sheriff's  sale,  to 
prove  that  the  formalities  required  by  law  were  not  complied  with. 

If  a  levy  be  made,  within  or  before  the  return  day  of  the  execution,  the 
sheriff  may  proceed  to  sell  afterwards,  even  after  the  return  of  the  writ 

The  appraisement  is  immaterial,  in  a  sheriff's  sale  on  twelve  months' 
credit  when  the  property  must  be  sold  for  whatever  it  will  bring. 

Before  the  adoption  of  the  constitution,  a  compliance  with  either  the  English 
or  French  text  of  Jthe  law  was  sufficient. 

After  a  lapse  of  twenty  years,  the  legal  presumption  is  in  favor  of  the  sher- 
iff's acts,  and  of  the  legality  and  validity  of  a  sheriff's  sale. 

This  is  an  action  for  slander  of  title  and  disturbance  of 
possession  of  the  plaintifl;  as  the  owner  and  possessor  of  a  city 
lot,  by  the  defendant,  who  claims  to  be  owner ;  exercising 
acts  of  ownership  over  it,  by  hauling  earth  and  placing  it 
thereon.  He  prays  to  be  quieted  in  his  title,  and  that  the  de- 
fendant be  enjoined  and  prohibited  from  disturbing  him  in  the 
possession  thereof. 

The  defendant  pleaded  a  general  denial,  and  avers  that  he 
is  the  true  owner  of  said  lot,  situated  at  the  south  west  cor- 
ner of  Perdido  and  St.  Paul  streets,  which  he  purchased  of 
Jean  Gravier's  curator,  the  2l8t  July,  1836,  by  notarial  act, 
and  that  he  is  the  true  and  legal  owner  thereof.  That  the 
plaintiff's  titles  set  up,  under  which  he  claims,  are  null  and 
void,  and  can  have  no  effect  against  third  persons.  Where- 
fore he  prays  that  this  suit  be  dismissed.  He  also  prays  that 
Gravier's  curator  be  called  in  warranty. 
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EAfTsmv  Dirr.      Gravier's  curator  pleaded  a  general  denial  to  the  plaintiff's 

j)eeember,  1840.  petiiion  ;  and  averred  that  the  sale  to  Lallande  was  valid  and 

,„j.         made  in  virtue  of  an  order  of  the  Court  of  Probates.    He 

^-  further  averred,  that  the  plaintiffs  titles  were  null,  and  the 

sales  under  which  the  property  is  claimed  were  not  made  in 

conformity  with  the  provisions  of  law  required  in  forced 

alienations.     He  expressly  denies  that  the  plaintiff  has  ever 

been  in  possession  ;  but  that  on  the  contrary,  Jean  Gravier 

was  in  possession  thereof  up '  to  the  time  of  bis  death  in 

October,  1834.     He  prays  that  the  suit  be  dismissed. 

Upon  those  pleadings  and  issues  the  cause  was  tried. 

The  plaintiff  claimed  under  a  sheriff's  sale  made  in  1814, 
under  execution  which  issued  on  a  judgment  obtained  by  a 
certain  Madam  Rabasse  against  Jean  Gravier.  The  pari  icuiars 
and  facts  of  this  sale  are  specially  and  fully  set  forth  in  the 
opinion  of  the  court. 

There  wab  judgment  enjoining  the  defendant  from  com- 
mitting disturbances  of  the  plaintiff's  possession^  and  that 
the  plaintiff  recover  one  dollar  in  damages,  with  costs;  the 
defendant  to  recover  one  dollar  and  costs  from  his  warrantor, 
reserving  to  defendant  and  his  warrantor  the  right  to  sue  for 
a  rescission  of  the  sheriff's  sale  under  which  the  plaintiff 
claims.     Gravier's  curator,  called  in  warranty,  appealed. 

6.  and  H.  Strawbridge^  for  the  plaintiff.  We  claim  the 
lot  in  dispute,  under  a  sheriff's  sale  to  one  G.  Wirtenbacken^ 
in  1814.  The  conveyances  or  chain  of  title,  from  him  to  the 
present  plaintiff  were  not  contested. 

2.  The  sheriff's  sale  is  valid.  We  show  a  judgment,  exe- 
cution and  regular  sale  under  them,  which  is  all  that  can 
be  required  at  this  day ;  more  than  twenty  years  having 
elapsed.  It  cannot  be  expected  to  reconcile  supposed  errors 
of  dates,  blunders  and  irregularities  of  sheriff's  and  clerks  in 
the  minutia  of  their  proceedings  in  by-gone  days,  like  other 
obligations  and  duties  required  of  the  present  generation. 

3.  But  our  claim  does  not  rest  solely  on  the  validity  of  the 
sheriff's  sale  or  the  requisites  of  a  perfect  title.  It  rests  on 
prescription,  on  a  just  title  translative  of  property ;  possessioR 
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ia  good  faith  ;  a  sale  valid  in  form  ;  title  derived  from  the  Eaitxhh  Dist. 
real  owner,  and  held  in  good  faith  under  the  reasonable  i^cemimr,  imp. 
belief  in  its  ?alidity  and  justness.     Lowiana  Code^  3445, 
et  $eq.,  3450-1,  3447.  «». 

LAUASSXITIL. 

L.  /ontfi,  for  the  defendant  and  warrantor,  relied  on  the 
following  points  in  argument: 

1.  The  plea  of  prescription  cannot  be  made  by  the  plain- 
tiff. For  if  it  were  true,  that  he  had  such  a  possession  as 
would  prevent  the  defendant  from  claiming  the  property  in  a 
petitory  action ;  that  the  defendant  was  deprived  of  suing 
for  the  property ;  still  the  defendant  as  such  may  oppose  the 
nullity  of  the  sale  under  which  he  is  himself  sued.  Q^a 
tem/KfraUa  suiU  ad  agendeniy  perpetua  stunt  ad  excipiendum. 
8  Martin,  JV*.  iSf.,  696  ;  1  Idem.,  468 ;  7  TouUier,  708. 

S.  The  defendant  being  in  possession,  and  showing  an  old 
possession  under  a  good  title,  will  be  presumed  to  have  pos- 
seswd  during  the  intermediate  space  of  time. 

3.  He  who  claims  under  a  title  which  is  void,  though  he 
believed  it  to  be  good,  will  prescribe  only  by  thirty  years. 
Part.  3,  {.  29,  t.  25,  Oloss  J^o.  3.     Gregory  Lopez. 

4.  He  who  has  held  property  for  thirty  years  in  good  faith 
and  is  dispossessed  of  it,  may  recover  it  back  from  the  pos- 
sessor, unless  this  possessor  be  the  true  owner.  Part.  3,  t. 
19,  I.  21.  Part.  3,  t.  29,  I.  21.  The  defendant  was  in 
possession  and  had  filled  up  the  ground. 

5.  Corporeal  possession  is  necessary  to  prescriptions.  Part. 
S,  t.  30,  Z.  6  ;  7  Martin,  JV.  S.,  122 ;  9  Martin,  46,  175, 
170;  11  Wcm.,  17. 

6.  A  sheriff's  sale,  which  describes  the  property  so  imper- 
fectly that  its  locality  cannot  be  ascertained  without  further 
inquiries,  unaccompanied  by  any  act  of  corporeal  possession, 
is  not  a  title  on  which  prescription  can  be  based.  There  is 
no  room  for  constructive  possession,  when  not  even  the 
recorded  title  conveys  notice  of  what  is  claimed  under  it. 
With  what  strictness  symbolic  delivery  is  ^o  be  construed, 
appears  from  the  case  of  CopeUy  vs.  Daverges,  1 1  Martin,  641 . 
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Easru  Dut.      a  defendant  in  execution  is  not  a  party  to  the  Bheriflfs  sale. 
-Oecember^iMO.  Delogtiy  VS.  SmUh ;  3  Louisiana  Reports,  418.    This  consent 
yjjj^  to  the  alienation  is  supplied  by  certain  formalities,  by  which 

^-  alone  he  can  be  deprived  of  his  property.     Where  these  for- 

malities  are  not  complied  with^  the  sale  is  similar  to  a  pnvate 
act,  without  the  signature  of  the  vendor.  It  is  a  title  defec- 
tive in  form,  and  not  sufficient  for  the  prescription  of  ten  and 
twenty  years. 

Simony  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  alleges  that  he  is  the  owner  of  a  piece  of  ground,  • 
at  the  corner  of  St.  Paul  and  Pigeonnier  or  Perdido  streets, 
containingone  hundred  and  twenty  feet  fronton  theformeraod 
two  hundred  feet  on  the  latter ;  which  lot  is  the  west  corner 
of  said  Perdido  and  St.  Paul  streets ;  which  he  has  held  by 
a  just  title,  and  together  with  those  under  whom  he  claims, 
by  a  quiet  and  undisturbed  possession  of  more  than  twenty 
years.     He  also  states  that  he  has  been  disturbed  in  his  pos- 
session by  the  defendant,  who  gives  himself  out  as  the  owner 
of  the  lot,  and  is  about  improving  the  same,  and  prays  for 
four  hundred  dollars  damages  against  said  defendant,  and 
that  his  vendor  J.  H.  Holland,  be  called  in  warranty,  and 
in  case  he  should  not  succeed  in  maintaining  the  tide  by  him 
transferred  to  plaintiff,  he  be  condemned  to  pay  ten  thousand 
dollars  damages.     Defendant  Lallande  joined  issue  by  aver- 
ring title  in  himself,  as  purchased  from  N.  B.  Lebreton  cura- 
tor to  the  estate  of  Jean   Gravier,  at  the  public  sale  of  the 
property  of  the  succession,  and  according  to  a  plan  made  on 
the  3rd  September,  1834.     He  further  alleges  that  the  titles 
filed  by  plaintiff,  are  null  and  void  and  can  produce  no  effect 
against  third  persons ;  that  he,  the  defendant,  has  made  im- 
provements on  the  lot  in  question  to  the  amount  of  one  thou- 
sand dollars ;  and  concludes  by  praying  that  plaintiff's  peti- 
tion be  dismissed,  that  the  curator  of  the  estate  of  Gravier 
be  called  in  warranty,  and  that  in  case  of  eviction,  he  be 
condemned  to  pay  him  one  thousand  dollars  damages.    The 
warrantor  also  answered    by    pleading  the  general  issue, 
admitting  the  sale  made  to  defendant,  and  further  averring 
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that  the  plaintiff's  title  is  null  and  void,  as  none  of  the  for-  Easthut  Dist. 
malities  required  by  law  in  forced  sales  were  complied  with ;  Deeember^\S40. 
he  also  denies  that  plaintiff  ever  was  in  possession  of  the        ^^^^ 
premises,  which,  on  the  contrary,  always  remained  in  Gra-  «•• 

-vier's  possession  until  his  death  in  1834;  and  prays  for  the 
dismissal  of  plaintiff's  action.  The  District  Court  gave 
judgment  in  favor  of  the  plaintiff  against  the  defendant 
Lallande,  and  in  favor  of  the  latter  against  his  warrantor, 
reserving  to  the  said  defendant  and  warrantor,  their  right  to 
institute  all  actions  for  the  nullity  or  rescission  of  the  sheriff's 
sale  of  the  property  in  dispute,  under  which  plaintiff  claims 
title.  From  this  judgment  the  defendant  and  his  warrantor 
appealed. 

The  facts  of  the  case  show  that  on  the  24th  May,  1814, 
a  certain  widow  Rabasse  obtained  a  judgment  against  Jean 
Gravier,  in  the  Parish  Court  of  New-Orleans,  for  eight  hun- 
dred and  ninety-one  dollars  with  interest  and  costs.  That  on 
the  second  of  August,  1814,  an  alias  pluries  fieri  facias^  hav- 
ing issued  on  said  judgment,  the  sheriff  partly  levied  it  on 
the  lot  of  ground  in  question,  describing  it  in  his  return  to 
be  *^a  piece  of  ground  situated  in  the  Faubourg  St.  Mary, 
having  about  one  hundred  and  eighteen  feet  in  front  on  St. 
Paul-street,  and  about  two  hundred  feet  in  front  on  Pigeon- 
nier-street."  The  writ  was  returned  for  want  of  time  on  the 
6tb  September,  following.  On  the  12th  of  the  same  month, 
another  writ  issued  which  was  returned  on  the  Sd  October, 
by  stating  that  the  property  seized  on  former  fieri  facias  was 
not  sold.  On  the  7th  October,  another  writ  issued,  which 
was  returned  on  the  8th  November,  by  mentioning  the  seiz- 
ure of  a  lot  of  ground  situated  in  the  Faubourg  St.  Mary. 
On  the  16lh  November,  another  execution  issued,  and  on  the 
5th  December,  it  was  returned  thus :  *^  property  seized  not 
sold  for  want  of  time."  On  the  12th  December,  another 
writ  issued,  and  was  returned  for  want  of  time  on  the  1st 
May,  1815,  and  on  the  9th  May,  another  execution  was 
issued,  which  was  returned  on  the  5th  June,  1815 ;  in  which 
return  it  is  stated  that  a  sum  of  one  hundred  and  sixty-four 
dollars  (exclusive  of  sheriff's  fees)  was  made  by  sale  of  pro- 
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EAfTEEv  DivT.  perty  by  former  writs  on  the  7th  December^  1814 ;  and  from 
December,  iMO,  an  entry  made  in  a  journal  or  book  of  sales  kept  in  the 
yijjj^         Parish  Court,  it  also  appears  that  the  sale  of  the  lot  in  dis- 
^'-  pute^  havinff  produced  two  hundred  and  ten  dollars,  there 

remaiued,  after  deducting  all  the  officers'  fees,  a  balance  of 
one  hundred  and  sixty-four  dollars  in  favor  of  the  seizing 
creditor.  The  sheriff 's  sale  of  the  lot  in  question,  is  dated 
the  19ih  May,  1815,  recites  the  twelve  months'  note  to  have 
been  given  on  the  7th  December,  1814,  being  the  day  of  the 
sale ;  and  shows  the  adjudication  to  have  been  made  on  said 
day  to  one  Wirtenbacken  ;  who  sold  the  premises  to  J.  H. 
Holland,  by  act  under  private  signature,  on  the  20th  March, 
1816,  which  act  was  regularly  authenticated  before  a  notary 
public  on  the  2l8t  November,  1816,  and  the  plaintiff  acquired 
the  same  from  Holland  by  a  notarial  act  passed  on  the  3d 
December,  1835.  The  appraisement  of  the  property  seized 
was  made  on  the  18th  October,  1814,  at  different  prices  by 
two  appraisers  and  an  umpire,  and  is  identified  by  the  testimo- 
ny of  the  then  acting  sheriff.  An  advertisement  of  the  sale  of 
the  property  seized,  to  be  made  at  one  year's  credit  on  the  7th 
December,  1814,  is  also  produced  and  proven  to  have  been 
regularly  published  in  a  newspaper  called  "The  Friend  of  the 
Laws ; "  this  advertisement  is  dated  the  23d  November,  and 
was  proceeded  by  other  written  notices  dated  the  22d  Octo- 
ber, for  the  sale  of  the  property  to  take  plaoe  on  the  22d 
November,  ensuing.  It  is  also  in  evidence  that  the  plaintiff's 
vendor  paid  regularly  the  taxes  on  said  property  from  the 
yearl819  to  1836. 

It  is  contended  on  the  part  of  the  appellees :  let.  That 
the  fieri  facias^  under  which  the  seizure  took  place,  was  null, 
because  property  seized  under  previous  writs,  remained  undis- 
posed of. 

2d.  That  it  is  not  shown  that  the  judgment  was  docketed, 
as  required  by  the  then  existing  laws. 

3d.  That  the  writ  has  no  seal. 

4th.  That  it  is  noVshown  the  sheriff  had  an  unexpired  writ 
in  his  hands,  when  he  made  the  seizure. 
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6lh.  That  the  sheriff  had  no  writ  at  all  in  his  hands  when  EAiriwr  Dirr. 

1  J     .1  1  December^  \%\0, 

he  made  the  sale.  __,^3^_— =— _. 

6th.  That  the  appraisement  was  irregular,  as  the  apprais-        pikk 
ers  were  not  sworn ;  the  appraisement  is  not  dated>  and  the  u^it^BrDBirAt. 
third  appraiser  was  not  properly  appointed. 

7th.  That  the  property  was  not  sufficiently  described  in 
the  advertisements,  and  8th ;  that  the  advertisements  were 
not  published  during  the  period  required  by  law. 

Whether  an  individual  might,  under  the  old  Civil  Code» 
obtain  the  rescission  or  nullity  of  the  sale  of  his  property 
by  instituting  a  direct  action  of  nullity,  or  by  way  of  excep- 
tion, appears  to  us  to  be  a  question  of  no  materiality  in  this 
case;  and  we  see  no  reason  why  the  principal  matter  in 
issue  should  not  be  decided  in  the  present  action.  We  are, 
therefore,  disposed  to  take  the  case  on  its  real  merits,  and  to 
look  into  the  questions  presented  to  our  consideration  on  the 
validity  of  the  sale  made  by  the  sheriff  to  Wirtenbacken,  in 
order  to  put  an  end  to  this  subject  of  litigation  between  the 
parties ;  due  allowance  being  made  for  the  difficulty  of  ascer- 
taining whether  all  the  formalities  of  the  law  have  been 
complied  with,  at  a  time  when  judicial  proceedings  were 
very  far  from  being  as  regular  and  as  well  understood  as 
they  now  are. 

I.  When  the  execution  under  which  the  property  in  dis- 
pute was  seized,  was  returned  by  the  sheriff,  it  appears  that 
he  had  sold  the  lots  which  had  been  seized  under  former 
writs,  and  that  the  amount  of  the  sales  being  found  insuf- 
ficient, had  then  proceeded  to  making  a  new  levy,  previous 
to  returning  said  execution.  The  return  of  the  fourth  execu- 
tion states :  that  ^'  after  having  exposed  them  foY  eaie  (the  lots 
first  seized)  according  to  law  at  one  year*8  credit,  G.  Wirten* 
baeken  bought  them  for  three  hundred  and  seventy  dollars  the  first 
loty  and  two  hundred  dollars  the  second,  in  cdl  five,  hundred  and 
seventy  dollars,  I  then  seized  a  lot,  <^c. "  This  shows  clearly 
that  the  new  levy  was  made  after  the  sale ;  and  moreover. 
It  is  not  shown  that  he  ever  released  or  abandoned  the  pos- 
session of  the  property  sold  under  the  writ  returned  on  the 
6th  September,  and  we  must  presume  that  he  kept  it  in  his 
70  vol*.  XVI. 
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Eimmv  DtdT.  possession  *until  he  could  dispote  of  it;  as  the  law  stood  at 
Ikeember,  \uo,  ^^^^^  ^j^^^^  j^  required  three  months  to  elapse  before  a  defini- 
FiiTK  tive  sale  could  be  made  if  the  preperty  seized  could  not  be 
LiujLiTDs  CT  AL.  ^^^^  ^^^  cash;  and  the  sheriff  may  have  been  obliged  to  return 
The  sheriff  his  wrils  several  times  before  the  sale  could  take  place;  the 
maL^^lfSiier  s®^®***^!  returns  do  not  show  any  neglect  on  the  part  of  the 
•eizurei  under  sheriff,  and  it  does  not  appear  to  us  unreasonable  that  he 
jierifc^,^£bj  should  havo  kept  the  property  in  his  possession  for  the  space 
*ro  ert*  ^^  first  ^^  ^^^^  mouths,  considering  the  three  different  advertiser- 
seized,  it  is  in-  ments  which  the  law  required  to  make  a  sale  at  twelve 
itfjUiewriu    *  mouths  Credit;  we  see  no  impropriety  in  the  sheriff's  mak' 

ing  a  new  levy  on  some  other  properly  of  the  defendant  in 
execution,  by  virtue  of  the  same  writ,  after  he  had  ascer* 
tained,  by  the  sale  of  the  former,  that  the  property  first  seized 
was  insufficient  to  satisfy  this  writ ;  and  when  the  fourth 
fi.fa.  issued,  the  three  others  had  been  successively  and  reg- 
ularly  returned ;  the  case  cited  from  S  Marti$i9  JV*.  S.,  90, 
is  not  applicable, 
^hc  want  of      ^^'  Nothing  shows  that  the  judgment  was  not  docketed, 
docketing;  ajodg  and  we  must  presume  that  the  law  was  complied  with 
prevent  iubehig  before  the  issuiog  of  the  first  execution ;  the  want  of  dock- 
executed,  eting  would  not,  however,  prevent  the  judgment  from  beings 

executed. 
A  soroH,  with      III.    We  consider  this  point  of  a  minor  importance  ;  the 
written1irit,wiii  ^^'t  is  in  due  form,  and  regularly  signed  by  the  clerk;  and 
be  a  8"ffi«''ent  the  circumstance  that  a  scroll  with  the  letters  L.  B.  was 

seal  to  a  writ  of 

jferifadaa.xfheu  used  instead  of  a  seal,  is  not  sufficient  to  make  us  presume 
pear^the^court  that  the  Parish  Court  had  then  a  seal,  particularly  as  the 
bad  anj  other,     impression  of  a  seal  appears  for  the  first  tinoe  on  the  JifeL 

A  sheriff's  re-  issued  on  the  12th  September, 
torn   is  fnima      jy.  The  sheriff's  return  is  prima  fade  evidence  of  the 

/oae  evidence  of  ,  ^  •' 

the  legality  of  legality  of  his  acts ;  he  must  have  known  the  extent  of  his 
beoomeVtifedu- writ,  and  the  period  within  which  he  could  legally  act.     8 

luacki^th^e'^  ^ori^  682 ;  S  Louisiana  Reports,  476 ;  S  Idem.,  486 ;  9 
liditj  ofa  sher-  /dem.,  542.  It  is  certainly  the  duty  of  a  party  attacking  the 
prove  that  the  validity  of  a  sheri^'s  sale,  to  prove  that  the  formalities 
qJSr^"  by  law  required  by  law  were  not  complied  with.  Nothing  shows 
were  not  com-  here  that  the  sheriff  made  his  levy  after  the  return  day. 

plied  with.  -^  '' 
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y.  The  writ  was  returned  on  the  5th  December,  and  the  EimsH  Dm. 
sheriff's  sale  took  place  on  the  seventh;  he  had  then  no  writ  -^^'^*^*""^»  '^*^- 
in  his  hands,  since  the  next  execution  was  not  issued  until  mrK 
the  12th  of  the  same  month.  This  court  has  held  in  the  jjjj^i„jj^ 
case  of  .StAertYs.  Buhkr^  S  Martin,  JV*.  S.,  196,  that  if  a 
levy  be  made  under  a  writ  of  execution  before  the  return  niide%uhfn  or 
day,  the  sheriff  may  proceed  to  sell  afterwards.     In  our  sis-  before  the  retam 

.  ,  .      i.         f.,.     .  <l«y  of  the  exe- 

ter  States,  under  the  common  law  system,  a  writ  of  venaUumn  cuUon,  the  she- 
eapofUM  is  generally  issued  after  the  return  of  thejLJIa.  under  ff  "^fiP"^^ 
which  a  seizure  has  been  made:  but  this  proceeding  is  vArdsie^en after 

,  ,  ■•II  1*  •     •  the  return  of  the 

unknown  to  our  laws,  and  still,  according  to  our  jurispru-  writ. 
dence,  the  sheriff  may  proceed  to  selling  the  property  seized, 
although  in  making  said  sale,  he  cannot  be  considered  as 
deriving  any  authority  from  a  writ  which  has  expired,  whether 
kept  by  him  or  returned  after  the  return  day.  We  are  not 
ready  to  say'  that  the  fact  of  the  sheriff  having  returned 
the  writ  under  which  he  had  made  the  seizure,  would  in 
itself  be  sufficient  to  invalidate  his  sale,  unless  there  resulted 
a  clear  violation  of  the  law,  which  on  the  contrary,  as  it 
then  stood,  is  silent  on  this  subject.  We  think,  therefore, 
that,  although  the  most  proper  and  safe  course  would  have 
been  to  take  out  an  alias  Ji  fa.  in  order  to  make  a  regular 
return  of  his  proceedings,  the  sheriff  might  legally  proceed 
to  selling  the  property  seized  under  a  former  writ,  which  he 
had  thought  himself  bound  to  return  for  want  of  time.  ^^ 

^  The  ap  praise- 

VI.  The  appraisement  was  perhaps  irregularly  made ;  ment  is  imma- 
but  as  the  sale  was  made  at  one  year's  credit,  for  whatever  J.^^. '  ^i^^  *^^ 
price  should  be  offered,  the  appraisement  became  immaterial :  ^^*^]y®  months' 

Tl-         '    .       '    I.,    u  u  r  •  .  L    J     .,'  credit,  when  the 

this  point  might  have  been  of  some  importance,  had   the  property    must 
appraisement  complained  of  been  the  basis  of  a  cash  sale.       eyeritwlu  bring 

YII.  The  property  appears  to  us  to  have  been  sufficiently 
described  in  the  advertisement ;  it  is  in  conformity  with  the 
return  of  the  sheriff;  it  has  not  been  shown  that  the  pur- 
chaser ever  mistook  the  lot  which  was  adjudicated  to  him, 
and  the  present  controversy  has  convinced  uq  that  the  locus 
in  quo  is  not  the  real  matter  in  dispute  between  the  parties. 

YIII.  The  advertisement  is  dated  the  23d  November,  and 
the  sale  took  place  on  the  7th  December,  giving  fourteen  days. 
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EAiTKRir  DitT.  (one  inclusive  and  the  other  exclusive)  as  required  by  the 
December,\uo,  English  lext  of  the  then  existing  laws,  passed  before  thecon- 
„j„j         stiiulion  of  the  state  was  adopted.     It  is  true  that  the  French 
'^'  text  says  fifteen  days,  but  as  the  two  texts  cannot  be  reconciU 

ed^  we  must  say  that  a  compliance  with  either  ought  now  to 
Before  ^^  be  considered  sufficient ;  and  it  is  well  known  that  at  that 
eonsiiiution,    a  remote  period,  both  texts  having  equal  force,  the  two  popula- 
either 'thrEng-  ^'^ns  of  Louisiana  were  in  the  habit  of  observing  the  laws  as 
liih  or  French  (hgy  understood  them  in  their  respective  languages. 

vai  sufficient.         Qn  the  whole,  we  are  of  opinion  that  after  a  lapse  of  more 

than  twenty  years,  as  this    court  has  held   in   the  case 
of   Bromaham  et    cU.    vs.    Turner,    ante,    433,    lately   de^ 
.  cided  in  the  Western  District,  the  legal  presumption  must 

«f  twenty  jears,  be  in  favoTof  the  sheriflT's  acts.  If  otherwise,  there  would 
smnptiun  is^ln  1^^  ^^^  ancient  sales  which  could  be  maintained  ;  as  it 
'^iy^jjj^'iljlj '^otild  be  almost  impossible  to  produce  the  appraisements, 
of  the  legality  advertisements,  and  other  proceedings  relative  thereto, 
•herm's  aaie!  *  Plaintiff  has  shown  in  this  case,  a  judgment,  a  writ  of  exe-. 

cution,  and  a  regular  deed  of  sale  from  the  sheriff;  be  and 
those  under  whom  he  claims  have  had  the  civil  possession  of 
the  property  in  dispute  for  at  least  twenty-two  years,  within 
the  knowledge  of  Jean  Gravier;  they  always  paid  the  taxes 
on  it,  and  have  had  every  reason  to  consider  the  premises  as 
then*  own.  The  silence  of  Jean  Gravier,  the  defendant  on 
whom  they  were  sold,  during  such  a  lapse  of  time,  shows  at 
least  an  acquiscence  on  his  part  almost  equal  to  a  tacit  ratifi- 
cation of  the  sheriff's  acts.  Under  our  present  system,  the 
formalities  required  in  forced  alienations,  are  so  well  defined 
and  pointed  out  in  our  Code  of  Practice,  that  there  could  be 
no  excuse  for  not  pursuing  them  strictly,  but  we  do  not  think 
that  the  proceedings  had  under  the  former  laws  of  the  state, 
ought  to  be  scrutinized  with  the  same  degree  of  rigidity  ; 
and  we  therefore  conclude  that  the  sale  made  by  thesheriffto 
Wirtenbacken,  in  1814,  under  which  the  plaintiff  claims 
title,  is  valid ;  and  that  Jean  Gravier  having  then  been 
divested  of  his  title  to  the  property  in  dispute,  the  same 
•could  not  be  sold  as  belonging  to  his  succession. 
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With  thid  view  of  the  case,  it  becomes  unnecessary   to  eaitbrh  Divt. 
examine  the  question  of  prescription  relied  on  by  the  plain-  December,  mo. 
afff  and  our  judgment  must  be  in  his  favor  without  any  res-     rk-mnaov 
ervalion  or  restriction.  ©abmwm. 

The  judgment  of  the  lower  court  must,  therefore,  be 
amended,  inasmuch  as  it  does  not  decide  on  the  question  of 
iille,  definitively  in  favor  of  the  plaintiff;  and  as  it  disre- 
gards the  admission  made  by  the  parties  of  the  amount 
claimed  for  improvements  made  on  the  property  in  dispute, 
by  the  defendant,  to  wit:  four  hundred  and  ninety-five  dol- 
lars, from  which  the  plaintiff  must  necessarily  be  benefited. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled  avoided  and 
reversed  ;  and  this  court,  proceeding  to  give  such  judgment 
as  ought  to  have  been  rendered  by  the  lower  court,  it  is 
ordered,  adjudged  and  decreed,  that  the  plaintiff  be  forever 
quieted  in  his  title  to  and  possession  of  the  property  described 
in  his  petition,  as  against  defendant  and  his  warrantor  ;  that 
the  sale  from  the  estate  of  Gravier  to  said  defendant  be 
annulled,  and  set  aside,  and  that  the  defendant  recover  of 
ihe  plaintiff  the  sum  of  four  hundred  and  ninety-five  dollars, 
with  legal  interest  from  the  date  of  this  judgment,  until 
paid  ;  and  that  the  costs  of  the  lower  court  be  paid  by  the 
defendant's  warrantor  ;  those  of  this  court  to  be  paid  by  the 
j>laintiff  and  appellee. 


PATTERSON  V8.   GARRISON. 

APPEAL    VROM   THE  COMMBftOIAI.  COURT  OF   NSW-OELEANt. 

IVhere  there  is  no  evidence  of  the  rate  of  interest,  in  the  etate  where  the 
obligation  sued  on  waa  made,  it  matt  be  aMomed  be  the  same  rate  of 
legal  inteirest  in  this  state. 
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EumvK  DitT.      This  is  an  action  on  two  promissory  notes  executed  by  the 
jgcem&er,  1840.  defendant,  in  the  State  of  Maryland,  the  Slst  October,  18S7, 
rAmRjioK     payable  in  one  and  two  years  after  date,  to  the  order  of  the 
'*••      .   plaintiff. 

The  defendant  admitted  his  signature  to  the  notes,  but 
denied  that  he  ever  received  any  consideration  therefor.  He 
prays  that  the  suit  be  dismissed.  Interrogatories  were  pro- 
pounded to  the  plaintiff,  touching  the  consideration,  who  de- 
clared on  oath,  that  it  was  for  money  loaned  and  advanced  to 
one  John  (hooding,  for  the  purpose,  and  applied  to  the  im- 
provement of  defendant's  property,  in  the  vicinity  of  Balti- 
more, and  that  the  latter  guarantied  the  re-payment  of  it,  at 
the  time,  &c.  There  was  judgment  for  the  plaintiff,  allow- 
ing 6  per  cent  interest,  without  proof  of  the  rate  of  interest  in 
Maryland,    The  defendant  appealed. 

Eggkston,  for  the  plaintiff. 

Jennings  and  Penti,  contra. 

JUartbif  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  on  his  two 
promissory  notes.     He  did  not  deny  his  signature  to  the  notes, 
but  relied  on  a  want  of  consideration.     He  made  an  unsuc- 
cessful attempt  to  probe  the  conscience  of  the  plainti^  by 
propounding  interrogatories.     The  answers  to  which  fully 
establish  the  consideration,  and  charges  the  defendant  There 
was  other  proof  of  his  indebtedness. 
Where  there      '^^^  notes  were  given  in  Maryland,  and  bear  upon  their 
itnoevideneeof  face  legcd  vfUercsL    The  judge  a  quo  allowed  interest,  at  the 
eit,  in  the  aute  rate  of  6  per  cent,  per  annum.    There  being  no  evidence  in 
Jtii^  ^ed^^^  ^^^  record,  of  the  legal  rate  of  interest  in  the  State  of  Mary- 
wai    made,  it  land,  the  judge  ought  to  have  assumed  that  it  was  the  same 

iDust  he  ftssQDieu 

as  the  same  rate  as  in  this  State,  to  wit,  5  per  cent. 

of  legal  interest 

in  this  state.  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  be  annulled  and  reversed  ;  and  it  is  further  order- 
ed, adjudged  and  decreed,  that  the  plaintiff  do  recover  from 
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the  defendant  tbe  sum  of  eighteen  hundred  dollars,  with  five  Eastbut  Dm. 
per  cent,  iotereat,  from  the  gist  of  October,  1837,  until  paid  ;  l^cember,  i84o. 
the  plaintiff  and  appellee  paying  the  costs  of  ihe  appeal.  HAmT&MKHRiTT 

DAHIiGBZXH  SCOO* 


HART    &   MERRITT   VS.   DAHL6REEN   &    CO. 
AP?BAL    VROM  THE   COMMERCIAL   COURT  OF  NEW-ORLBANI. 

Where  the  anewera  of  a  garnishee  are  not  explicit  or  rosponeive  to  the  in- 
terrogatories, on  his  failure  to  make  proper  answers,  the  interrogatories 
will  be  taken  jirocon/istfo,  and  the  garnishee  held  liable  for  the  defendant's 
debt. 

This  is  an  action  by  the  drawers,  against  the  acceptors  of 
a  bill  of  exchange.  Twenty  bales  of  cotton  was  attached, 
alleged  to  belong  to  the  defendants,  in  the  hands  of  Samuel 
Wright,  who  bonded  it,  and  intervened,  claiming  it  as  his 
property.  Interrogatories  were  propounded  to  the  garnishee, 
requiring  him  to  state  if  he  had  not  received,  and  then  had 
cotton,  produce  or  property  of  the  defendants  in  his  possession. 
He  answered  that  he  had  received  cotton  from  the  defend- 
ants, for  account  of  other  persons,  which  had  been  duly  ap- 
propriated according  to  directions  received  with  it,  previous 
to  the  attachment  or  garnishment  in  this  suit.  *^That  no 
credit  remained  to  the  defendants,  as  the  same  had  not  been 
received  for  their  account.'' 

The  attorney  appointed  to  the  defendants,  stated  he  had 
been  instructed  to  say  the  defendants  had  a  good  defence, 
but  as  no  property  was  attached,  he  declined  stating  it.  He 
also  pleaded  a  general  denial,  and  prayed  that  the  suit  be 
dismissed. 

Wright  intervened,  and  claimed  the  cotton  as  his  property, 
alleging  that  it  was  shipped  to  him  by  one  Ellis,  in  Mississip- 
pi, to  cover  advances  made  to  him  ;  and  that  the  defendants 
acted  as  his  agents  in  sending  the  cotton. 
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Eastbeh  Dnr.      The  answers  to  the  plaintiff 's  interrogatories  were  not  cod* 

December,  1840.  gjdjered  responsive  or  explicit^  and  the  garnishee  was  ruled  to 

■▲KTfcxEuiTT  show  cause  why  the  interrogatories  should  not  be  taken  for 

*••  -       confessed.     On  failure  of  the  garnishee  to  appear  or  answer 

to  the  rule,  the  interrogatories  were  taken  for  confessed. 

There  was  judgment  against  the  defendants.    Both  them 

and  the  garnishee  appealed. 

Lockett  and  Micou^  for  the  plaintiffs,  urged  the  affirmance 
of  the  judgment. 

G.  B.  Duncan^  for  the  appellants,  contended  : 

1.  The  judge  erred,  in  maintaining  the  exception  to  the 
appellant's  answers.     They  were  full,  explicit  and  embraced 
every  thing  that  the  plaintiff  had  a  right  to  ask^     Code  of 
Practice,  art.  262. 

2.  The  plaintiff  has  no  right  to  propound  any  interrogato- 
ries not  recognized  by  law,  and  the  law  gives  him  no  right 
to  call  upon  a  garnishee  to  show  him  papers  or  documents, 
except  upon  issue  joined  :  Code  of  Practke,  262,  264. 

S.  The  judgment  against  the  defendants  is  erroneous, 
there  was  no  property  attached,  and  therefore,  no  jurisdiction 
in  the  Commercial  Court.  One  of  the  defendants  was  dead 
at  the  time  of  the  judgment,  and  in  no  manner  represented. 

Martin^  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  obtained  a  judgment  against  the  defendants, 
upon  their  acceptance,  and  against  Samuel  Wright  as  gar- 
nishee, in  whose  hands  a  quantity  of  cotton  was  attached,  as 
the  property  of  the  defendants.     Both  these  parties  appealed. 

The  attorney  appointed  by  the  court  to  represent  the  de- 
fendants, answered  that  he  had  addressed  a  letter  to  them, 
and  they  had  replied  that  they  had  a  good  defence  to  make, 
but  as  no  property  belonging  to  them  had  been  attached, 
they  considered  it  unnecessary  to  state  what  it  was ;  the  gea* 
eral  issue  was,  nevertheless,  pleaded. 
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The  signature  of  the  defendants,  as  acceptors,  not  being  Eimnr  0ist. 
denied,  and  no  defence  made,  judgment  was  correctly  given  ■^^^*^'  ^^^' 
against  them,  if  they  were  in  court,  by  the  attachment  of  BAwrhciizEBm 
their  property.  '"•  ^ 

The  second  interrogatory,  propounded  to  the  garnishee,  is 
in  the  following  words  :  "  Have  you  received  cotton  or  other 
produce  from  the  said  Dahlgreen  &  Co.,  or  from  any  mem- 
ber of  the  firm  %  At  what  time  ?  How  much  cotton  or  pro- 
duce 1  and  annex  to  your  answer  the  bills  of  lading  and  in- 
voice, or  copies  thereof.''  The  answer  to  this  interrogatory 
is :  **  that  he  has  received  cotton  from  the  defendants,  for  ac- 
count of  other  persons,  which  had  been  duly  appropriated, 
according  to  directions  received  with  said  cotton,  previous  to 
the  service  of  the  attachment  or  garnishment,  in  this  case.'' 

On  a  sii^gestion  of  (he  plaintiff's  counsel,  that  this  an- 
swer was  not  responsive  to  the  interrogatory,  and,  therefore, 
an  admission  that  the  garnishee  has  in  his  hands  an  amount 
of  property  or  money  belonging  to  the  defendants,  suificient 
to  satisfy  the  plaintiffs'  demand,  a  rule  was  taken  on  him 
to  show  cause  why,  on  his  failure  to  file  a  more  explicit  an- 
swer, the  interrogatories  should  not  be  taken  pro  canfesso^  and  Where  the  an- 
judgment  given  againat  him  as  garnishee.  '7^/^  "^1^ 

He  failed  or  neglected  to  file  a  further  answer,  or  to  show  explicit  or  re- 

,  ,  •  .  .       t     »  Bponsive  to  the 

cause  agamst  the  rule,  and  it  was  made  absolute.  interrontones. 

It  does  not  appear  to  us  that  the  judge  erred.  The  answ^  make^proper^ao- 
of  the  garnishee  does  not  deny  that  he  had  received  cotton  '^'^^orljjg'^w^ii 
or  other  produce  from  the  defendants,  on  their  account.  The  be  taken  pro 
allegation,  that  he  had  received  from  them  cotton  *^on  ac-  g^ubee'^heid 
count  of  other  persons,"  may  be,  and  we  suppose  it  to  be,  true;  defendant 'a  deiTt 
but  it  does  not  disprove  that  he  received  other  produce,  or 
even  cotton,  the  property  of  the  defendants. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Commercial  Court  be  affirmed,  with  costs. 
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EisTKRV  Divr. 

Decembtr^  \^^.  LATOUtt  M.   BELLOW. 


ULTOUB 

^*  APrSAL  FKOM  TBB  CITT  CODKT  OF   NKW-OKLSANB 

BKUOW. 

Where  the  appeal  is  not  brought  up  in  inch  a  manner  as  to  enable  the  court 
to  examine  the  case  on  any  point,  it  will  be  dismissed. 

This  is  an  action  on  a  promissory  note  against  the  maker. 
He  pleaded  a  general  denial,  but  made  no  other  defence. 
There  was  judgment  against  him,  and  he  appealed. 

The  record  comes  up  without  any  evidence,  and  there  is  no 
bill  of  exception,  statement  of  facts,  or  assignment  of  error. 

Peptfi,  for  the  plaintiff,  prayed  the  affirmance  of  the  judg- 
ment, with  ten  per  cent,  damages. 

Martin^  /.,  delivered  the  opinion  of  the  courL 

The  defendant  is  appellant  from  a  judgment  against  bim^ 
on  his  promissory  note.  He  has  not  brought  up  (he  record 
in  such  a  form  as  to  enable  us  to  examine  the  case  on  the 
merits,  or  placed  it  before  us  in  such  a  manner  as  to  afford 
him  any  relief.  The  clerk's  certificate  does  not  state  that  the 
record  contains  all  the  evidence,  and  there  is  no  statement  of 
facts,  bill  of  exceptions,  or  assignment  of  errors. 

The  appeal  must,  therefore,  be  dismissed,  with  costs. 
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ElfTBEH    DllT. 

WA61CBR  ET   AL.  W.   HALL.  December,  n¥>. 


AnmJLL    FEOM  THE  COHIUEOIAL  OOUET  OV  MEW-OELXAMS. 

There  ii  no  law  zeqairingy  and  it  is  not  necetsary  that  a  notarial  protest 
should  be  aigned  by  two  witnetaes.  This  inatniment  requires  no  other 
■ignatnre  than  that  of  the  notary  who  protests. 

This  is  an  action  against  the  defendant  as  acceptor  of  a 
bill  of  exchange.  He  pleaded  want  of  names  and  surnames 
of  plantiffs,  and  some  other  matters  which  were  overruled. 

In  answer  to  the  merits,  the  defendant  pleaded  the  gen- 
eral issue. 

On  the  trial,  a  bill  of  exception  was  taken  by  the  defend- 
ant's counsel  to  the  admission  of  the  protest  in  evidence,  for 
want  of  the  attestation  of  two  witnesses  in  addition  to  the 
signature  of  the  notary.  The  protest  was  admitted,  and 
judgment  given  for  the  plaintiffs,  from  which  the  defendant 
appealed. 

JW^Henry,  for  the  plaintiffs. 

Grtvof,  contra. 

Morphjfj  /.,  delivered  the  opinion  of  the  court. 

This  case  has  been  submitted  on  a  bill  of  exceptions,  which 
presents  the  only  point  made  by  the  appellant :  he  objected 
below  to  the  introduction  of  a  protest  offered  in  evidence  by 
plaintiffs,  on  the  ground  that  it  appeared  on  its  face  to  be 
neither  the  original  nor  the  copy  of  an  act,  not  being  signed 
by  two  witnesses,  nor  certified  by  the  notary  to  be  a  copy. 
The  counsel  has  not  referred  us  to,  nor  are  we  acquainted 
with  any  law  requiring  a  notary  to  be  attended  by  witnesses 
when  he  makes  a  demand  or  protest,  or  rendering  the  signa- 
tures of  witnesses  to  such  an  instrument  necessary.  The 
statute  of  1821,  concerning  bills  of  exchange,  promissory 
notes,  &c.,  requires  two  witnesses  to  attest  the  entry  made  by 


WASHXa  XT  AL. 

TW. 
BAIL. 
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EAimir  Dm.  the  notary  in  hisibook,  as  to  the  manner  in  which  notices  to 

December,  1840.  drawers  and  endorsers  have  been  served  or  forwarded.    Thi« 

vieirxR  XT  AL.  relates  exclusively  to  the  new  mode  of  proof  then  intended  to 

HALL.        ^  created  for  the  delivery  of  notices,  but  has  nothing  to  do 

There  is  no  with  the  protest  itself.     The  form  of  (his  instrument,  which 

I       •  • 

and  itu*iiot"ne-  '^  ^^®  same  almost  every  where,  requires  no  other  signature 
ceswiy  that   a  than  that  of  the  notary  or  other  officer  who  protests.     In 

notarial    protest  ^  ,    .      _.^      ...  ,  i  . 

ahouid  be  signed  fact,  It  IS  difficult  to  imagine  any  good  reason  why  witnesses 
ae8.*''Thi""inI  should  affix  their  names  to  it,  when  they  can  have  no  per- 
stromeot      re-  aonal  knowledge  of  what  it  declares  or  contains.     The  pro- 

qmres  no  other  f  ,  .  .... 

aignatare  than  test  drawn  up  by  a  notary,  is  not  an  authentic  act  witbm  the 
c7%bo  protests^  meaning  oiartkU  22S1,  of  the  Louisiana  Code.  The  authen- 
tic act  which  is  there  spoken  of,  is  that  which  is  received  by 
the  notary  and  signed  by  the  parties  themselves  in  presence 
of  two  witnesses  and  the  notary.  A  protest  is  the  official 
attestation  of  a  notary,  that  he  has  demanded  payment  of  a 
note  at  the  request  of  the  bolder,  and  has  received  the  answer 
set  forth  in  the  instrument,  and  this  notarial  declaration  or 
protest  receives  credit,  and  makes  proof  in  distant  courts  and 
places,  by  the  law  and  usage  of  merchants. 

The  plaintiffs  have  prayed  for  damages  for  the  frivolous 
appeal,  we  would  have  allowed  them,  without  noticing  this 
point  at  all,  had  we  not  understood  that  this  idea  of  the  ne- 
cessity of  two  subscribing  witnesses  to  a  protest  has  prevailed 
to  a  certain  extent  among  the  notaries  and  inferior  eourts^  this 
may  have  induced  the  defendant  to  appeal. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Com- 
tnercial  Court  be  affirmed,  with  costs. 
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OOLLAIN  ti.  JANET. 


December 1 1840. 
ooiXAur 


▲PrSAL  ntOM   THB  PAM8H  GOUftT,    VOE    TBI    FAKUH    AND    OITT    OV    NIW-  jj^n. 

OALXARI. 

Jadgmeiit,  betriiig  ten  p«r  otnt*  intertstv  affinned  with  five  per  oent  dama- 
ge!, as  a  delay  case. 

This  is  an  action  against  the  maker  of  a  promissory  note, 
identified  with,  and  secured  by  mortgage.  The  plaiotiJOT 
alleges  that  the  defendant  signed  said  note,  payable  to  the 
order  of,  and  endorsed  by  H.  Chirane,  bearing  ten  per  cent 
interest  per  annum. 

The  defendant  denies  that  he  subscribed  a  simple  note  to  the 
order  of  Chirane,  as  it  is  stated  in  the  petition.  The  plaintiff 
made  proof  of  signatures,  and  produced  the  note,  protest  and 
mortgage  in  evidence,  and  had  judgment,  from  which,  the 
defendant  appealed. 

JSodtft,  for  the  plaintiff,  prayed  the  afSrmance  of  judg- 
ment, with  the  maximum  of  damages,  as  a  delay  case. 

Preaux,  contra. 

Simon^  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  on  a  promissory  note  of  hand,  indentified 
with  an  act  of  convention  almorlgage.  The  defendant  pleaded 
the  general  issue,  and  judgment  having  been  rendered 
against  him,  he  took  the  present  appeaL 

We  are  satisfied  that  no  error  has  been  committed,  and 
that  this  appeal  has  been  taken  only  for  delay;  but  the  judg- 
ment bearing  already  ten  per  cent,  interest,  we  think  that  the 
appellant  ought  to  pay  five  per  cent,  damages,  as  for  a  frivo- 
lous appeal. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  alSlrmed,  with  costs,  and 
with  five  per  cent,  damages. 
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RimRir  Dmt. 

December,  1840. 

X*CULUOCK 

TW. 

OOXXKRCIAL 

BAVK. 


M^CULLOCK  V8.  COMMERCIAL  BANK. 

▲rPEAL  FROM  THE  COMMIECIAL  COUET  OF  NEW  OELEAlfS. 

A  bank  tftking  a  note  for  collection,  becomes  the  mEndatory  or  agent  of  the 
holder  or  depoaitor,  only ;  there  ia  no  privity  between  it  and  any  of  the 
^ndoraera,  or  other  parties  to  the  note.  Its  responsibility  is  only  to  those 
who  employ  it. 

80,  where  a  note  is  deposited  for  collection,  and  the  notary  of  the  bank 
fails  to  give  notice  of  protest  to  the  first  endorser,  who  is  thereby  dis- 
charged ;  the  second  endorser  who  takes  it  up,  has  no  recourse  against 
the  bank. 

A  second  endorser  wishing  to  hold  the  first  responsible  to  him,  should 

give  him  notice  of  protest ;  and  for  this  purpose  the  law  gives  him  until 

the  next  day  to  notify  his  prior  endorser. 

This  is  an  action  by  the  second  endorser  of  a  note  against 
the  Commercial  Bank,  to  make  it  hable  for  failing  to  have 
notice  of  protest  given  to  the  first  endorser,  who  was  thereby 
discharged. 

The  plaintiff  alleges  that  a  note  for  three  hundred  and  ten 
dollars  signed  by  J.  Peebles,  payable  to  the  order  of  Geo. 
Sargent,  who  endorsed  it  in  blank,  as  also  Robert  M'CuUock 
the  plaintiff  himself.  It  was  likewise  endorsed  by  Edmund 
Harding  who  was  the  holder,  and  deposited  in  the  Commer- 
cial Bank  for  collection.  On  being  protested  at  maturity  for 
non-payment,  the  notary  failed  to  give  notice  to  Sargent  the 
first  endorser.  M'CuUock  the  present  plaintiff,  paid  the  note 
to  Harding  and  sued  Sargent  as  first  endorser.  He  was 
released  for  want  of  notice.  He  now  sues  the  bank  to  make 
it  liable  for  the  omission  of  its  notary  to  give  this  endorser 
notice,  and  prays  judgment  for  the  amount  of  the  note  and 
interest,  with  all  the  costs  of  protest,  and  the  suit  against 
Sargent,  &c. 

The  defendants  pleaded  a  general  denial ;  and  denied  spe- 
cially that  they  were  the  agents  of  the  plaintiff;  or  in  any 
way  responsible  for  the  acts  or  omission  of  the  notary,  or 
that  he  was  guilty  of  any  omission  of  duty.  Upon  these 
pleadings  and  issues,  the  cause  was  tried.     The  record  and 
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jadgment  of  the  suit  against  Sargent,  in  which  he  was  releas-  EAtrimH  Di»r. 
ed  asendorser,  was  produced  in  evidence.     The  facts  of  the  '    _J. 

case  were  all  made  to  appear  nearly  as  alleged.  x'cuuack 

There  was  a  judgment   of   non-suit    and  the  plaintiff    coxMsncuj^ 
appealed.  ■^** 


JiHtcheUf  for  the  plaintiff  and  appellant. 

C.  M.  and  F.  B.  Conrad^  for  the  defendant. 

Garlandj  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  September^  1839^  J.  Peebles  gave  Geo.  Sar-. 
gent,  his  note  for  three  hundred  and  ten  dollars,  payable 
sixty  days  after  date,  who  transferred  it  to  plaintiff  by  endorse- 
ment, he  transferred  it  to  one  Edmund  Harding,  who  depos- 
ited it  in  the  Commercial  Bank  for  collection.  The  note  not 
being  paid  at  maturity,  was  handed  to  the  notary  of  the  bank 
to  be  protested.  He  protested  it,  and  gave  notice  to  some  of 
the  endorsers,  but  not  to  Sargent,  who  preceded  the  plaintiff 
on  the  paper.  The  plaintiff  who  is  the  second  endorser,  paid 
the  note  to  Harding,  who  was  the  real  owner,  and  brought 
suit  against  Sargent,  in  which  action  he  was  defeated, 
because  Sargent  had  not  received  legal  notice  of  non-pay- 
ment, and  protest.  He  how  sues  the  bank,  alleging  the 
notary  employed  by  it,  did  not  do  his  duty,  and  omitted  to 
notify  Sargent,  whereby  he  lost  his  recourse  against  him.  a  bank  taking 

The  suit  is  substantially,  to  recover  damages  on  a  contract  fiJ^  tecwnci  5w 
of  agency.  The  defendants  aver,  they  were  never  the  mtDdatorr  or 
agents  of  the  plaintiff,  and  that  there  is  no  privity  of  contract  dlr'or'depoBitor 
between  them.  It  is  clear  the  note  was  deposited  by  Hard-  prfvitj^b^wwa 
ing,  the  last  endorser.  By  that  deposite  the  bank  became  it  and  any  of  the 
his  mandatories ;  with  him  the  contract  was  made,  and  he  other  parties  to 
does  not  complain  of  the  conduct  of  his  agents.  There  was  reJpo"  ribiiiiy^l* 
no  stipulation  pour  autrui  in  the  contract,  and  the  plaintiff  o^^J  ^^,  ^°*^ 
and  the  bank  are  strangers.    6  Jifar^ifi,  Jv.  jS.,  152. 

The  plaintiff  seems  to  have  anticipated  some  objection  of 
this  kind,  and  has  carefully  omitted  setting  forth  in  his 
petition,  by  whom  the  note  was  deposited  in  bank  for  coUec- 
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Eiflmur  DiiT.  UoD,  bat  the  evidence  discloses  that  fact  most  clearly.  It  is  not 

•December,  \  MO,  alleged  Of  pretended,  that  Harding  when  he  deposited  the 

K'cuLLocK     note  for  collection  made  any  stipulation  in  favor  of  the  plain- 

GonmiciAK    ^*^>  ^'  subrogated  him  to  any  of  his  rights  against  the  bank. 

BAXK.        In  fact  he  had  no  rights  to  transfer.    The  contract  on  the 

iMmTii  dented  P^^^  ^^  ^^^  loLuk  was  fulfilled  in  such  a  manner  as  to  enable 

for    coUeeaon,  him  to  ffct  his  monev,  and  that  is  all  they  undertook  to  pro- 

ADd  the    noUrr  o  ^»  j  r 

of  the  baok  faiit  cure  for  him.  In  all  the  cases  referred  to  by  plaintiff's  coud- 
protest  "^ to  ^the  ^'  ^^^  plaintiffs  Were  the  depositors  of  the  notes,  and  the 
who  i^'thSS^'  ^^^^  contracted  directly  with  them.  1  Martin,  A*.  S.,  865 ; 
diaehirKed « the  3  Idem..  344 ;  7  Idem..  583. 

who\kes u'op^  The  defendants  further  contend,  they  are  protected  by  a 
ftnkM^TbtQiL  Pi'^'^^ip'^  which  is  applicable  to  promissory  notes  and  bills  of 

exchange,  and  recognized  by  commercial  lawyers ;  which  is, 
that  it  is  the  duty  of  a  party  who  receives  notice  of  protest, 
to  give  notice  to  whomsoever  he  may  wish  to  hold  responsi- 
ble on  the  paper.    The  plaintiff  paid  the  note  to  Harding 
after  protest,  hence  we  are  to  presume  he  was  duly  notified 
of  such  protest.     If  then,  it  was  his  wish  to  hold  a  prior 
A  teeond  en-  endorser  liable,  it  was  his  duty  to  see  if  the  notary  had  noti- 
to  hold  the  fint  ficd  him,  if  not  he  should  have  notified  that  endorser  hira- 
him°di*iaidgiTe  ^^f'    ^^^  ^^^^  purposc,  the  law  gives  him  until  the  next  day 
him  notice   of  after  he  receives  notice,  to  notify  his  prior  endorser.     ChUty 
ihu^t^^e  an bitts^p.  315,  316;  4 Martm,  JV*.  S.y  2S6.     The  plaintiff 
unTii^Vhe  watt  ^^^  '^  ^^  ^^  power  to  control  the  liability  of  his  prior  endor- 
da^  to  notify  his  g^r,  and  having  failed  to  do  so,  he  must  abide  the  conse- 

pnor  endoner.  '  o  ' 

qilences. 

It  is,  perhaps,  the  practice  in  this  city,  to  rely  very  much 
on  banks  and  notaries  when  a  note  is  put  into  their  posses- 
sion for  collection,  to  notify  all  the  endorsers  on  the  note,  but 
if  they  do  not,  their  responsibility  is  only  to  those  who 
employ  them.  Every  endorser  must  take  care  of  himself, 
and  take  the  necessary  steps  to  hold  his  pedecessor  liable. 
Such  is  the  law  and  the  uniform  decision  of  this  court 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Com- 
mercial Court  be  afllrmed,  with  costs. 


OP  THE  STATE  OP  LOUISIANA. 

OPDTKE  V8.   CORLES. 

APPEAL  VKOM  THE   PARISH  COURT,  POB     THE   PARISH  AND  CITT     OP  NEW- 

'  ORLEANS. 
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EAinsH  Dm. 

December 1 184Q. 


OFDTLE 
CORLIS. 


The  holder  of  a  negotiable  note  or  bill  of  exchange,  has  a  right  to  have  it 
protested  against  the  maker,  drawer  or  any  of  the  parties,  even  when  it 
would  not  be  necessary  to  do  so  to  hold  them  liable ;  because  it  entitles 
him  to  claim  interest. 

Where  the  defendant  waives  delay  and  submits  the  case  readily  for  decision, 
the  damages  for  a  frivolous  appeal  will  be  mitigated  and  reduced. 

This  is  an  actioD  on  a  promissory  note  signed  by  the  de- 
fendant, and  payable  to  M.  Perks,  and  by  him  endorsed.  The 
note  was  duly  protested  for  non-payment  at  maturity,  and  now 
judgment  is  prayed  against  the  defendant,  as  the  maker  there- 
of,  with  costs  of  protest,  interest  and  costs  of  court. 

The  defendant  pleaded  a  general  denial.  There  was  judg- 
ment against  him,  and  he  appealed. 

Grtoo/,  for  the  plaintiff,  prayed  the  affirmance  of  judgment, 
with  ten  per  cent,  damages. 

DfireB,  contra,  insisted  the  judment  was  erroneous,  inas- 
much as  it  condemned  the  defendant  to  pay  the  costs  of  pro- 
test. This  was  not  necessary,  to  hold  the  maker  of  a  note, 
or  drawer  of  a  bill,  or  any  of  the  parties  to  it,  when  notice  of 
non-payment,  without  the  formality  of  a  protest,  would  suffice. 


Sinumy  /.,  delivered  the  opinion  of  the  court. 

This  is  a  very  plain  case,  which  appears  to  have  been 
brought  up  for  the  purpose  of  delay.  The  appellant's  coun- 
sel, however,  urges  (and  this  is  the  only  point  presented  to 
our  consideration,)  that  his  client  ought  not  to  have  been 
condemned  to  pay  the  costs  of  protest,  because  such  protest  it 
not  necessary  to  hold  the  drawer  of  an  inland  bill  or  note,  or 
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Eastirh  Dist.  any  of  the  parties  thereto  liable:  De  mmmis  non  curat  lex ; 
December,  1840.  ^^^  j^^^j  ^^^  ^1^^  defendant  intended  to  delay  the  execution 

FiuE        of  the  judgment  appealed  from,  he  should  have  submitted  to 

jtBRWER.       ^^^  decision  of  the  lower  court.    We  are,  however,  disposed 

The  holder  of  to  satisfy  him  on  the  point  in  controversy ;  and  although  a 

orXu*of  "ei!  regular  protest  was  useless  to  bind  the  drawer,  and,  perhaps, 

ehang^e,  has   a  QQt  necessary  to  hold  the  other  parties  to  the  note  sued  on, 

nght  10  have  it      .,,  •  .    i     .  ..  .  •        i    •      •/«•       i     «     «        .    i 

protested  against  Still,  WO  think,  It  was  uscful  to  the  plaintiflT,  who  had  a  right 
M'**o™1Iii7'of™he  ^o  ^^^^  it  regularly  protested  for  non-payment,  in  order  to 
p»^'»e>*  <i^^  entitle  himself  to  the  legal  interest  on  the  amount  thereof) 
not  be  neeessary  from  the  day  of  the  protest :  1  Mortals  Digest^  98,  tec  2, 
Semiubie  l^b!^  ofon  oct  of  the  14<A  February,  1821. 

cause  it  entitles  The  plaintiff  pray s  the  affirmance  of  the  judgment,  with 
terest.    '  ten  per  cent,  damages,  as  for  a  frivolous  appeal ;  but  consi- 

deriog  that  this  case  has  been  submitted,  out  of  its  turn,  with 
fendaot  waives  the  conscut  of  the  defendant,  and  that  had  said  defendant 
Ihs^'  ^e  M^  declined  to  submit  it,  he  might  have  obtained  a  further  de- 
readiiy  for  de-  (ay  which  he  readily  waived,  weshallonly  allow  the  plain- 

cision,  the  dam-    ,^\  ,     -^  '  ^  "^ 

ages  for  a  frivo-  tinfive  per  ccut.  damages. 

Ions  appeal  will 
bemitintedand 

reduced.  j^  jg^  therefore,  ordered,  adjudged  and  decrci^d,  that  the 

judgment  of  the  Parish  Court  be  affirmed,  with  costd  and 
five  per  cent,  damages. 


161870 
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PlLIfi  VS.   KEHNER. 
▲FPBAL  rROM  THE  COMMBECIAL  COURT  OV    NKW-ORLBAIIS. 

A  return  that  citation  and  petition  were  **  served  on  the  defendant,  bj  leav- 
ing the  same  at  his  domicil,  with  G.,  his  agent,  he  being  abeent,"  is  in- 
sufficient :  It  not  appearing  that  G.  was  living  in  the  house*  or  when 
the  domicil  or  house  of  the  defendant  u  situated. 

It  will  suffice  to  make  service  on  the  agent,  if  the  tgeney  appear  hi  or  bj 
the  petition;  but  not  otherwise. 


OF  THE  STATE  OF  LOUISIANA. 
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PILIE 
KENNEB. 


This  is  an  actioo  against  the  defendant,  as  endorser  of  a  easterr  dist. 
{MTomissory  note,  duly  protested.  The  plaintiff  made  proof  of  ^c^b€r,isio. 
the  signatures  of  the  payee,  and  also  of  the  defendant  as 
second  endorser.  There  was  judgment  by  default  made 
final,  and  the  defendant  appealed. 

The  principal  grounds  relied  on  are,  that  there  was  no 
legal  service  of  citation  and  petition. 

,  PUie,  for  the  plaintiff,  insisted  on  the  affirmance  of  the 
judgment. 


/.  W.  SmiA,  for  the  appellant,  urged  the  reversul  of  the 
judgment,  on  the  following  grounds : 

1.  The  defendant  has  not  been  legally  cited  :  Code  of 
Practice,  oris.  189,  201.  The  196th  article  is  not  applicable, 
because  the  name  of  no  attorney  in  fact,  appears  in  the  peti- 
tion. The  defect  has  not  been  waived,  and  the  judgment 
appealed  from  is  null  and  void  :  M^Muken  vs.  Smithy  5  JV*. 
S.,  429  ;  Bernard  vs.  Ftgnatii,  1  JV.  S.,  9  ;  Code  of  Practice, 
art.  612. 

m 

S.  There  was  no  evidence  legally  taken  of  the  signature 
of  the  defendant.  The  law  allows  testimony  to  be  taken  in 
but  two  ways,  viz  :  by  commission  and  by  examination  in 
cpen  court  This  evidence  was  taken  in  neither  way,  but  by 
deposition  before  the  clerk. 


/.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment  by  default, 
and  prays  the  reversal,  on  an  allegation  that  he  was  not 
legally  cited. 

The  sheriff's  return  on  the  citation,  is  in  the  following 
words :  *'  Served  petition  and  citation  on  H.  B.  Kenner,  by 
leaving  the  same  at  his  domicil,  with  Mr.  Green,  his  agent, 
he  being  absent" 

It  appears  to  us,  that  the  service  of  petition  and  citation 
was  not  legally  made  ;  it  not  being  staled  in  the  return  of 
the  sberifl^  that  the  person  with  whom  the  citation  was  left 


^  A  i«etarn  that 
citation  and  pe- 
tition were  serv- 
ed **  on  the  de- 
fendant, hj  leav- 
ing the  same  at 
his  domicil, with 
G.j.his  agent,he 
being  absent,"  is 
insufficient :  It 
not  appearing 
that  G.  was  liv- 
ing in  the  house, 
or  where  the  do- 
micil, or  house 
of  the  defendant, 
is  situated. 
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EAflmji  Dm.  **  was  living  in  the  house.  ^    Code  of  Praetke^  189.    Nor 
j}eember^  1840.  «  where  the  domicil,  or  the  house  inhabited  by  the  defendant, 
i^MBSTB  k"  w  situated.**   /dem.,  201. 

THoxpBOH  The  person  with  whom  the  process  was  left,  is  stated  to  be 

■iTABOB  ST  ▲£.  tho  agcot  of  tho  defendant.     This  would  have  sufficed,  if 

the  agency  had  appeared  in  the  petition.   Idem.,  196.     But 
this  is  not  the  case. 
As  it  does  not  appear  that  the  defendant  was  legally  cited, 
to  make  aerviee  all  the  proceedings  against  him  m  the  court  below  were 

on  the  ag< 

ageocT  '< 
pear  in  oroythe 

oSeriiSlc^***  "^'      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  be  annulled,  avoided  and  reversed,  and  the  case 
remanded  for  further  proceedings,  according  to  law ;  the 
plaintiff  and  appellee  paying  the  costs  of  the  appeal 


the^mw \^  without  foundation  ;  consequently  null  and  void. 


LAMBETH   &   THOMPSON  VS.   RIVARDE   ET   AL. 
kn^JLU  FROM  THE   COUKT  OF  THB   FIX8T  DISTRICT. 

It  18  no  grroand  of  defence  bj  the  acceptor  of  a  bill,  that  the  payee  ha« 

written  to  him,  stating  it  was  lost,  and  not  to  pay  it  to  any  one  bat  him- 
self. 

Where  manifest  justice  requires  it,  the  case  will  be  remanded  for  a  new  trial. 

This  is  an  action  against  the  acceptors  of  a  bill  of  exchange, 
drawn  at  Alexandria,  Louisiana,  the  17th  December,  18S9, 
by  William  R.  Brown,  payable  to  the  order  of  William  H, 
Kitchen,  sixty  days  after  date. 

The  defendants  admitted  their  acceptance  of  the  draft  sued 
on,  but  aver  it  was  before  endorsement ;  that  they  have  been 
informed  since,  by  Kitchen  the  payee,  that  he  never  endorsed 
it,  which  was  lost  or  mislaid ;  and  that  if  his  name  is  endorsed 
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OD  it,  it  is  a  forgery,  and  directs  tbero  not  to  pay  the  draft*  Eastihh  Dibt. 
They  pray  that  Kitchen  be  called  in  to  defend,  and  that  such  ^gg^Aer,  imp. 
proceedings  be  had  therein  as  are  legal,  and  that  they  be     LucBirrH  k 
allowed  their  costs.    They  annex  Kitchen's  letters  to  their     ™o^®» 
answer.  wriJuaB  ct  jjm 

The  clerk's  certificate,  states  the  record  contained  all  the 
**  testimony  adduced  on  the  trial."  But  the  judge  certifies 
^'that  the  evidence  was  not  taken  down  by  the  clerk,  and  that 
the  parties  had  not  applied  to  him  for  a  statement  of  facts." 
It  seems  the  clerk  made  his  certificate  with  an  understanding 
that  the  parties  had  agreed  on  the  evidence  which  was  omit- 
ted to  be  furnished,  and  annexed  to  the  record. 

There  was  judgment  for  the  plaintifis  and  the  defendants 
appealed. 

C  Jtf.  JoneSf  for  the  plaintiff.        ' 

Labarre^  contra. 


Martiuy  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  on  their 
acceptance  of  a  draft.    They  pleaded  the  general  issue,  and 
the  defence  was,  that  between  their  acceptance  and  the 
maturity  of  the  draft,  and  on  the  day  following  its  maturity 
they  were  informed  by  the  payee  that  he  had  lost  or  mislaid 
it.    He  warned  them  not  to  pay  the  draft,  as  he  had  never    It  is  no  ground 
endorsed  it.    They  averred  their  readiness  to  pay  if  this  the  at^ptor  o!r 
matter  was  cleared  up;  praying  that  the  payee  might  be  ^Jj!^*' h^J^Jl^! 
cited  in  warranty,  in  order  that  if  his  allegation  was  not  5^°  ^?  ^i'^'' *^^ 
established,  they  might  have  judgment  against  him.    This  an^  nouo  pavlt 
was  refused ;  the  plaintiff  had  judgment,  and  they  appealed.  SmSlif  ^''^ 

The  holder  of  a  bill  is  not  to  be  delayed  in  a  suit  against 
the  acceptor,  on  the  allegation  of  circumstances  like  those  on 
which  the  defendants  rely. 

Ob  the  merits,  the  defendants  having  pleaded  the  general 
issue,  the  plaintiffs  were  bound  to  prove  the  endorsement  of 
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EAwmat  Dm-  the  payee  on  the  bill.    Of  tbisy  there  is  not  the  least  tittle 
December,  i84(K  of  evidence  in  the  record*    The  judgment  therefore  cannot 

THOMFtov         We  have  often  seen  with  great  regret  the  extreme  careless- 
xiTABox  IT  Ab  ness  of  clerks  in  the  inferior  courts,  in  making  their  certifi- 
cates at  the  foot  of  the  record.    We  have  a  most  flagrant 
instance  of  it  now  before  us.    The  clerk  has  certified  that 
the  record  ^  sonUms  all  the  te$Hmony  adduced  an  the  UiaL** 
No  testimony  was  taken  by  commission.    The  Judge  certi- 
fies *Uhat  the  evidence  in  this  case  was  not  taken  down  by 
the  clerk,  and  that  the  parties  have  not  applied  to  him  for 
a  statement  of  facts ;  ^  from  which  the  conclusion  naturally 
follows,  that  some  evidence  was  given  which  might  have 
been  taken  down  by  the  clerk.    From  the  declaration  of  the 
judge,  that  no  application  was  made  to  him  for  a  statement 
of  facts,  it  may  be  implied,  that  if  application  had  been  made, 
he  would  have  stated  what  evidence  was  given.     This  also 
results  from  the  judgment  he  rendered  in  the  case ;  for  the 
general  issue  admitting  nothing  but  the  signature  of  the 
acceptors,  no  judgment  could  have  been  given  for  the  plain- 
tiffi  without  proof  that  they  had  succeeded  to  the  rights  of 
the  payee. 

The  clerks  of  courts  cannot  expect  that  we  will  remain 
much  longer,  idle  spectators  of  such  gross  abuses. 

We  would  be  bound  to  non-suit  the  plaintifl^  but  for  the 
certificate  of  the  clerk,  which  states  that  **  the  record  con- 

f  it^  iSd  "**"'  ^^^  ^^  ^^®  testimony  adduced  bn  the  trial.**  On  inspection, 
quires  it,  the  howcver,  WO  find  that  the  record  does  not  contain  all  the 
BuiDded  for*^  evidence ;  which  precludes  an  examination  of  the  case  upon 
Mktw  trial.  the  merits.    But  we  thiuk  that,  under  the  circumstances;, 

justice  requires  that  the  cause  should  be  remanded. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered  and  decreed,  that  this 


OP  THE  STATE  OP  LOUISIANA.  «S 

eaufre  be  remanded  for  new  proeeedinge  according  to  law^  Kiii^mr  Dnv. 
the  plaintiff  and  appellees  paying  the  costs  of  the  appeal.       December,  t946. 

NoTB :    When  the  reeord  for  the  Sapreme  Ck^art,  in  this  case  wm  heii^    ciabk  vc  ax. 
made  op,  hoth  the  eonniel  were  told  that  there  wai  no  ■tatement  of  the  eti-  ^^'n 

denee  taken  at  the  trial,  and  Mr.  Labarre,  the  counsel  for  the  defendants,  stated  voan. 

that  he  and  Mr.  Jones,  the  counsel  for  the  plaintiffs,  would  agree  to  a  statement 
of  what  had  been  the  evidence,  which  would  be  annexed  to  the  record  in  the 
Sapreme  Court,  and  thus  the  record  was  sent  to  the  Sapreme  Court  without 
altering  the  clerks  eertiBcate.  On  the  dar  of  the  trial,  Mr.  Labarre  was  absent 
OQ  aeooant  of  illness^  and  Mr.  Jones  had  forgotten  the  agreement 

C.  M.  JONES.^*  Ihephhaifi. 
M.  LABARREf/w  the  defendant. 


CLARK  ET  AL.  VS.   MORSE. 
AmAXi  mOM  TBI   COMMXRGIAL  COURT  Of  NIW-OKL1AN0. 

An  attorney  at  law  is  competent  to  make  the  affidavit  neoecMirj,  (in  the 
abaenoe  of  hia  client,)  on  which  to  obtain  an  attachment. 

• 

This  suit  commenced  by  attachment.  The  plaintiiTs  being 
residents  of  the  state  of  Connecticut,  their  attorney  at  law 
made  the  necessary  affidavit  on  which  the  attachment  issued, 

The  defendant's  counsel  excepted  to  the  sufficiency  of  the 
affidavit,  and  prayed  that  the  attachment  be  dissolved  and 
dismissed,  because  the  affidavit  was  made  and  sworn  to  by 
the  plaintiffs'  attorney  at  law,  who  was  incompetent  under 
the  law  to  make  it. 

On  this  exception  there  was  judgment  for  the  defendant, 
and  the  plaintiffs  appealed. 

KmnkoUy  for  the  plaintiffs,  relied  on  the  act  of  20th  March, 
18S9,  section  16,  ^^  Amending  the  Code  of  Practice,"  which 
says,  '<  that  in  all  cases  when  by  the  provisions  of  said  code, 
an  oath  of  a  party  is  required,  it  may  (in  case  of  the  absence 
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Eastibh  Dnr.  of  said  party,)  be  made  by  his  agent  or  attorney ^  to  swear  to 
-^^ecember,  1840.  the  best  of  his  knowedge  and  belief." 

CLABK  XT  JOm 

X0B8X.  Robinson^  for  defendant,  insisted  that  the  word  "attorney** 

meant  attorney  in  fact,  as  well  as  attorney,  and  it  being 
doubtful  in  which  sense  it  was  used,  a  resort  to  the  French 
text  explains  it.  It  is  there  translated  ^^chargS  de  pouvobr^^ 
and  "fondi  de  pouvoir^^  both  of  them  technical  phrases  of  cer- 
tain and  unquestionable  meaning. 

Morphy^  J*.,  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  attachment.  The  defend- 
ant pleaded  in  abatement,  that  the  affidavit  oh  which  the 
writ  issued,  was  not  sworn  to  by  an  authorized  agent  of  the 
petitioners,  who  are  non-residents.  The  oath  was  taken  by 
the  attorney  of  the  plaintiffs,  under  the  16th  section  ^of  an 
act  of  1839,  amending  the  Code  of  Practice;  it  provides, 
.  "that  in  all  cases  where  by  any  provision  of  said  code  an  oath 

law  is  oompe-  of  a  party  is  required,  it  may  (in  case  of  the  absence  of 
affidavir^^^  said  party,)  be  made  by  his  agent  or  attorney,  and  in  such 
Snec  of  his  du  ^^^®»  ^^  ^^^^^  ^®  sufficient  for  the  agent  or  attorney  to  swear 
ent.)  on  which  to  to  the  best  of  his  knowledge  and  belief."  The  judge  below 
mcnt?"**  **  "  thought  that  the  word  attorney,  used  in  this  section,  meant 

attorney  infacti  and  dismissed  the  petition. 

We  differ  in  opinion  with  our  learned  brother  of  the  Com- 
mercial Court.  The,  word  attorney,  when  not  coupled  with 
any  qualifying  expressions,  is  ordinarily  understood  to  mean 
attorney  at  Zaw,  and  has  been,  we  think,  not  unfrequently  used 
in  that  sense  in  our  legislative  enactments.  Webster's  Dic- 
tionary informs  us  that  this  word  ^^formerly  signified  any  per- 
son who  did  business  for  another,  but  that  its  sense  is  chiefly 
or  wholly  restricted  to  persons  who  act  as  substitutes  for  the 
persons  concerned  in  prosecuting  and  defending,  actions  be- 
fore courts  of  justice,  &c."  The  wording  of  this  amendment, 
considered  in  reference  to  the  previous  state  of  our  legislation 
on  this  subject,  can  leave  little  doubt  as  to  the  intention  of  the 
general  assembly.  It  is  a  familiar  rule  of  interpretation, 
that  some  meaning  and  effect  must  be  given,  if  possible,  U> 
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tvery  expression  found  in  a  law.     We  cannot  suppose,  that  Eastctf  Di»t. 
Ihe  word  attorney,  was  intended  to  be  used  as  synonymous     ^^^^    * 
to  that  of  agent,  such  a  repiiltion  would  have  been  worse  "**"^'  kt  ai. 
than  useless.     Bui  when  it  is  considered  that,  before  the  mTauR  &  roii- 
passage  of  this  act,  attorneys  in  fact  were  aheady  possessed  of 
the  right  of  taking  such  oaths,  we  must  believe  that  the 
legislature  intended,  by  this  amendment,  to  give  this  power  to 
attorneys,  as  welt  as  to  other  agents,  and  to  authorize  the  • 
oath  in  all  cases  to  be  made  to  the  best  of  their  knowledge 
and  belief.     See  Act  of  1826,  sec.  7;  4  Martin,  JV.  5.,  355, 
ParhamvQ.  Murphee.     Such  has  been  the  construction  this 
law  has  already  received  from  this  court,  in  the  case  of  Wil- 
liams  vs.  Brashear,  ante,  77,  recently  decided  in  the  Western 
District,  and  we  see  no  good  reason  why  it  should  not  be  ad- 
hered to. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment 
of  the  court  below  be  avoided  and  reversed;  that  the  excep- 
tion set  up  by  defendant  be  overruled,  and  that  this  case  be 
remanded  to  the  Commercial  Court,  there  to  be  proceeded  ia 
according  to  law;  the  appellee  paying  the  cost  of  this  appeah 


LIZARDI   1&T   AL.   PS.    ARTHUR  fc   rULTOIf. 
▲PFKAL   FROM    THB    C047RT  OV   TBI   FIR8T  JUDICIAL   DISTRICT. 

I 

Where  defendants'  witnesses  failed  to  appear  on  being  attached,  and  tli# 
eonnsel  asked  for  time  to  send  for  his  clients  that  they  might  make  the 
necessary  oath  for  a  continaanoe,  and  tendered  his  own  affidavit;  all  of 
which  was  objected  to  and  declined.    Hdd^  that  the  continuance  was 
properly  refused. 

Where  the  party,  whose  witnesses  fail  to  attend,  is  necessarily  absent  fron^ 
the  state,  the  affidavit  of  his  attorney  for  a  continuance  may  suffice,, 
aHhoagh  his  knowledge  of  the  facts  s^rorn  to,  is  deriTative. 

73  VOL.  XVI. 
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eASTsmi  DisT.      This  is  an  action  against  the  makers  and  endorsers  of  a 
December,  1 840.  promissory  note  duly  protested  for  non-payment. 
uzAHDx  ST  AL.      ArthuT,  onc  of  the  defendants,  who  was  arrested,  made  a 
AMnvVu  FUL-  special  defence.     The  others  pleaded  the  general  issue. 

To».  On  the  trial,  defendants'  witnesses   were  called,  and  not 

being  present,  attachments  issued.  Towards  3  o^clock  the 
witnesses  not  appearing,  defendants'  attorney  moved  for 
time  to  send  for  his  clients ;  stating  they  could  probably  be 
found  at  their  counting-house  in  the  city,  and  might  make 
affidavit  of  the  materiality  of  the  testimony  of  the  witnesses 
on  which  to  ground  a  motion  for  a  continuance  of  the  cause. 
This  was  opposed  by  the  plaintiffs'  counsel,  as  the  part j 
was  bound  to  be  in  court  at  his  peril.  The  defendants' 
attorney  then  tendered  his  own  affidavit;  and  moved  for  a 
continuance  on  account  of  the  absence  of  the  witnesses; 
stating  the  materiality  of  their  testimony,  as  having  been 
communicated  to  him  by  one  of  his  clients.  These  motions 
were  severally  overruled,  and  the  defendants'  counsel  except- 
ed to  the  opinion  of  the  court.  The  trial  proceeded,  and 
there  was  judgment  for  the  plaintiff.  The  defendants 
appealed. 

T.  Slidelly  for  the  plaintiffs. 

W.  S.  Upton^  for  the  defendants  and  appellants. 

Morphy^  /.,  delivered  the  opinion  of  the  court. 

The  defendants  complain  that  an  application  for  a  contin- 
uance  made  by  their  counsel,  was  improperly  overruled. 
From  the  bill  of  exceptions  taken  to  the  judge's  opinion,  it 
fendants'     wit-  appears  that  certain  witnesses,  summoned  in  the  cause,having 

appcVr o'^Il' being  ^^^'®^  ^^  attend,  they  were  ordered  to  be  attached.  At  about 
att»cijed,aini  ii»e  s  o'clock,  P.  M,,  the  rctum  of  the  sheriff  was,  that  they 
for  time  to  send  could  not  be  fouud  ;  thereupon,  the  counsel  moved  for  time 
that  thcy^ might  ^^  ^cnd  for  defendants,  that  they  might  make  their  oath  as 
make  the  neccs-  (othe  materiality  of  the  testimony  of  said  witnesses.     This 

•ary  oath   for  a  •'  •' 

eoDtinaanoe, and  was  refused,  on  the  ground  that  parties  are  bound  to  be  in 
own  affidafit,aii  court  at  their  own  peril.     The  counsel  then  tendered  bis  own 
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affidavit,  and  rested  on  it  his  application  for  a  continuance,  eiirsiv  Din*. 
It  was,  in  our  opinion,  properly  refused.  The  affiant  does  ^^xmber^  1840. 
not  swear  (even  to  the  best  of  his  knowledge  and  belief)  uzakdi  kt  ai 
that  he  expects  to  prove  the  facts  set  forth  in  his  affidavit ;  but  ^• 

ihat  he  is  informed,  and  was  told  by  his  clients  that  the  wit-  ton. 

nesses  would  provo  such  facts.  Had  the  defendants  been  jected  to hdcI  del 
absent  from  the  state  under  circumstances  ^^^^  suspicious,  ®'j^"^jjj^  ^^^^^^^^ 
the  counsel's  knowledge  of  the  facts,  although  derivative,  uance  wm  pro- 
might  perhaps  have  been  considered  sufficient ;  as  we  have  whei-e  the 
held  in  Penne  vs.  Toun^,  2  Louisiana  Reports,  463  ;  but  they  l^^^^^^^  7^H°tS 
being  in  the  ciiy,  and  their  absence  from  the  court  house  *iten<i,  is  neces- 
unaccounted  for,  an  affidavit  of  this  kind  was  clearly  inad-  n-om  the  ttaie, 
missible.  ,But  the  counsel  for  the  appellants  insists  that  this  h^^g^noniVyfo^^^^ 
affidavit  was  wholly  unnecessary,  because  not  called  for  by  continuance  may 
the  adverse  party,  pursuant  to  article  466  of  the  Code  ofPrac-  though  hii 
tice ;   and  that  article  464,   entitled   him  to  a  continuance  J^no^'e'Jg®     ©f 

'  '  the  facts  sworn 

without  it.  Whether  called  for  or  not,  the  affidavit  was  no  to,  u  derivaUTe. 
doubt  made  from  a  sense  of  its  necessity  at  the  time,  but  the 
counsel  we  think  is  mistaken,  when  he  imagines  that  under 
the  latter  article  of  the  Code,  it  was  not  incumbent  on  him 
to  make  any  showing  at  all  in  support  of  his  application.  It 
requires  of  the  party  who  wishes  a  continuance,  to  prove  that 
he  has  not  been  able  to  procure  the  necessary  evidence,  ^c, ; 
the  party,  then,  or  his  attorney,  must  be  ready  to  satisfy  the 
court  of  the  necessity  and  materiality  of  the  evidence  wanted, 
by-disclosing  the  facts  expected  to  be  proved.  Where  the  pro- 
cess of  attachment  had  proved  ineffectual,  the  defendants 
were  to  have  entitled  themselves  to  a  continuance  by  the 
eame  affidavit  which  would  have  been  required  of  them,  had 
no  such  process  issued.  Code  of  Practice,  articles  464  and  471; 
12  Louisiana  Reports,  256.  The  right  to  obtain  continuances 
are  of  primary  importance  to  a  correct  administration  of  jus- 
tice, but  it  is  not  unfrcquently  very  much  abused  ;  for  this 
reason  it  is  that  some  discretion  is  lefi  to  the  court,  who, 
while  they  protect  parlies  in  the  fair  exercise  of  this  right, 
should  be  vigilant  in  preventing  its  abuse.  The  inferior 
courts  have  better  opportunities  than  we  can  possess  of  dis- 
iinguishing  the  cases  where  the  purposes  of  justice  required 
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DifT.  a  continuance  from  them,  where  a  party  seeks  only  delay 
J}ecember,  1840.  up  J  procrastination.     With   their  decisions  in  questions  of 

this  kind  we  will  not  iuierfercy  unless  they  be  clearly  erro-' 


mSIOSTAL. 

^-  neous. 


It  is»  therefore,  ordered  and  adjudged,  that  the  judgment 
of  (he  District  Court  be  affirmed,  with  costs. 


BEED   ET    AL.  VS.  WRIGHT. 
ArPBAL  FftOM   TBB  COUftT  OF   THB  riBIT  JUOI0IA.L  DISTBIGT. 

In  B  commutatiye  contract  for  the  deliTery  of  a  qaantity  of  coal,  for 
which  a  certain  price  was  to  be  paid  in  a  particular  manner ;  the  whole 
contract  to  depend  for  ita  fulfilment  on  certain  arrangements  to  be  made 
by  a  kind  of  mutual  agent,  who  failed  to  carry  out  the  yiews  of  the  par- 
ties {  HeU^  that  no  damages  are  recoverable  for  the  non-delivery  of  the 
coal. 

This  is  an  action  to  recover  damages  for  the  non-delivery 
of  one  hundred  thousand  bushels  of  coal,  according  to  the 
stipulations  of  a  written  contract  entered  into  between  the 
parties. 

The  plaintiffs  allege  and  show  that  they  contracted  with 
the  defendant,  to  deliver  one  hundred  thousand  bushels  of 
coal  in  New-Orleans,  as  soon  after  the  lOlh  November, 
1837,  as  boats  could  be  procured,  and  the  navigation  of  the 
rivers  permitted.  The  plaintifls  were  to  pay  twenty-five 
cents  per  bushel,  thirty  days  after  delivery,  in  their  notes. 
The  defendant  bound  himself  in  the  penalty  of  twenty-five 
hundred  dollars,  for  the  delivery  of  4he  coal  according  to 
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contract;  and  the  plaintiffs  agreed  also,  to  make  arrange-  EimBv  Dwr. 
inen(9  with  such  agent  as  the  defendant   might  appoint,  for  J^ecember^  i84a 
the  payment  to  his  order,  of  all   moneys  received  from  the     mbbeta*. 
sale  of  any  of  the  coal  previously  to  the  expiration  of  the       ^2?I 
thirty  days  thereafter. 

The  plaintiffs  further  show   that  they   came    to  New- 
Orleans,  opened  a  counting-house,  and  were  at  great  expense 
in  making  preparations  to  receive,  and  for  the  sale  of  the 
coal  according  to  contract ;  but  in  consequence  of  the  high 
price  of  coal  at   the  time,  they  charge  that  the  defendant 
gave  such  instructions  to  his  agent  in   New-Orleans,  as 
evinced  a  determination  not  to  comply  with  his  contract ; 
and  when  the  first  quantity  of  coal  arrived  about  the  middle 
of  December,  he  refused,  through  his  agent,   to  deliver  it, 
although  it  was  demanded  of  him.  They  allege  they  tendered 
their  obligation  payable  at  thirty  days,  according  to  contract, 
for  the  quantity  of  coal  which  arrived,  which  was  refused ; 
and  offered  every  thing  on  their  part  to  ensure  a  performance 
thereof  but  in  vain  ;  that  if  the  defendant  had  complied  with 
his  contract,  they  would  have  made  a  profit  of  fifteen  thou- 
sand dollars.   They,  therefore,  pray  judgment  in'damages  for 
this  sum. 

The  defendant  admitted  the  contract,  but  averred  that  the 
plaintiffs  failed  to  comply  with  ihe  condition  therein  stipula- 
ted, to  make  satisfactory  arrangements  for  the  payment  of 
all  moneys  that  might  be  received  for  the  sale  of  the  coal, 
should  the  same  be  delivered,  within  thirty  days  thereafter; 
wherefore,  he  denies  that  the  plaintiffs  are  entitled  to  any 
damages.  He  avers  that  he  has  sustained  damages  in  con- 
sequence of  the  failure  of  the  plaintiffs  to  make  such  arrange- 
ments with  his  agent,  as  were  by  the  contract  stipulated  : 
He  prays  thai  the  plaintiffs'  demand  be  rejected,  and  that  he 
have  judgment  in  reconvention,  for  three  thousand  dollars 
in  damages.  These  were  ihe  substance  of  the  pleadings 
and  issues  upon  which  the  case  was  tried. 

The  principal  difficulty  seems  to  have  arisen  from  a  misun- 
derstanding with  the  defendant's  agent  in  New-Orleans, 
about  the  manner  of  selling  the  coal,  and  giving  security  for 


tw. 
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Eastsbv  Dirr.  the  proceeds  of  sales,  to  be  paid  over  to  the  defendant.  The 
Jkcmber^  1840.  consequence  was  delay,  and  soon  after  the  weather  became 
BBiD  XTAL.  warm,  and  coal  was  unsaleable;  so  that  the  plainliflTs  failed 
in  realizing  anticipated  profits,  but  were  saved  from  almost 
inevitable  losses  ;  which  perhaps  fell  more  on  the  defendant. 
In  other  words  the  plaintiffs  failed  to  give  the  required  securi- 
ty for  the  sales  and  punctual  payments  to  be  made  to  the 
defendant,  and  the  latter  refused  to  deliver  the  coal. 

The  evidence  of  the  case  is  more  fully  stated  in  the  opinion 
of  this  court. 

The  district  judge  was  of  opinion  that  by  the  failure  of  the 
plaintiffs  to  make  the  arrangements  and  give  the  security 
required,  that  the  defendant  was  justifiable  in  not  deliver- 
ing the  coal.  There  was  judgment  rejecting  both  demands, 
and  condemning  each  party  to  pay  his  costs.  The  plainti/Ts 
appealed. 

Prestouy  for  the  plaintiffs  and  appellants. 

EustUf  contra. 

JUorphy,  /.,  delivered  the  opinion  of  the  court. 

Plaintiffs  claim  heavy  damages  for  the  non-delivery  of  one 
hundred  thousand  bushels  of  coal,  which  they  allege,  defend- 
ant,  in  Cincinnati,  undertook,  and  agreed  to  ship  to  them,  in 
New-Orleans.  For  this  coal,  they  were  to  pay  at  the  rale 
of  twenty-five  cents  per  bushel,  to  them  delivered ;  on  or 
about  thirty  days  after  such  delivery,  in  their  joint  and  several 
promissory  notes.  They  were,  moreover,  to  make  arrange- 
ments with  such  agent  as  defendant  should  appoint  for  the 
payment  of  all  moneys  received  from  the  sale  of  any  part  of 
the  coal,  previous  to  the  expiration  of  the  thirty  days, 
which  sums,  when  paid,  were  to  be  credited  on  their  notes; 
and  defendant  bound  himself  in  the  penalty  of  two  thousand 
five  hundred  dollars,  for  the  delivery  of  the  coal,  in  the  way 
of  damages.  Plaintiffs  allege,  that  in  consequence  of  this 
contract,  they  came  to  New-Orleans,  opened  a  counting 
bouse,  and  at  great  expense,  made  the  necessary  prepara* 
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tions  for  the  sale  of  so  large  a  quantity  of  coal,  but  that  the  BAinnw  Uiir. 
high  price  of  the  article  induced  defendant,  through   bis  ^^cember,\940. 
agent,  to  refuse  to  deliver  any  part  of  the  coal  stipulated  for,    j^s^d  st  al. 
although  they  had  tendered  bond  and  security  as  required       -wmm 
by  said  agen(,and  had  in  all  other  respects  complied  with  their 
contract.     The  defendant  claims  damages  by  way  of  recon- 
vention, averring  that  the  plaintiffs  failed  to  make  satisfac- 
tory arrangements  with  his  agent  in  New-Orleans,  for  the 
payment  of  the  moneys  received  from  the  sale  of  the  coal, 
during  the  thirty  days  after  delivery,  and  have  by  such  fail- 
ure, to  comply  with  their  contract  and  receive  the  coal,  occa- 
sioned to  him  great  loss  and  damages.     The  judge  below 
gave  judgement  for  defendant  in  the  main  action  and  against 
him  on  his  plea  in  reconvention,  and  decreed  that  each  parly 
should  pay  one  half  of  the  cost.     The  plaintiffs  appealed. 

The  contract  between  these  parties  took  place  in  October, 
18S7,  and  the  first  boat  load  of  coal  arrived  in  this  city  on 
or  about  the  16lh  December,  following.  Coal  was  then  sell- 
ing at  a  dollar  and  a  half  a  barrel,  and  the  severity  with 
which  the  winter  had  set  in,  gave  room  to  believe  that  the 
price  of  coal  would  remain  high  throughout  the  season.^ 
These  circumstances  have  led  plaintiffs  to  suspect  that  defend- 
ant was  determined  at  all  events  to  break  his  contract,  and 
they  ascribe  to  secret  instructions  given  to  his  agent  with 
that  view,  the  refusal  of  the  latter  to  receive  the  bond  they 
tendered  to  him,  and  his  requiring  the  payment  to  be  made 
in  gold  and  silver;  of  all  this  there  is  no  evidence,  but  if  the 
surmises  of  the  plaintiffs  are  well  founded,  the  defendant's 
bad  faith  appears  to  have  received  its  punishment,  for  on  or 
about  the  26th  of  the  same  month,  a  sudden  change  look 
place  in  the  weather,  and  it  turned  out  to  be,  as  the  witnesses 
express  it,  a  warm  mnter.  The  consequence  was,  a  consider- 
able fall  in  the  price  of  the  article,  and  a  heavy  loss  to 
defendant.  As  to  the  facts  of  the  case,  as  exhibited  by  the 
record,  we  concur  in  the  view  taken  of  them  by  the  inferior 
court. 

The  plaintiffs  tendered  to  Armstrong,  defendant's  agent,  a 
person  by  the  name  of  Dinn,  as  their  security  on  a  bond  of 
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EAtTBRir  DifT.  ten  thousand  dollars.  The  individual  offered  being  altogether 
December^  1840.  unknown  to  Armstrong,  he  addressed  a  note  to  plaintiflTs 
BBBD  i^alT  requesting  to  know,  to  whom  he  might  refer  for  information 
'^^^  about  him;  he  was  referred  by  plni miffs  to  a  Mr.  Woolsey,  of 
the  firm  of  Woolsey  &  Montague.  The  account  given  of 
Dinn  by  the  person  referred  to,  justified,  we  think,  Armstrong 
in  rejecting  him  as  security.  It  was,  'Hhat  Dinn  kept  a  seed 
store,  and  was  an  honest  man,  but  he  did  not  consider  him 
sufficient  for  the  amount  of  the  bond;  that  he  had  very  little 
property,  if  any,  &c.  It  is  true,  that  on  the  trial  Dinn  being 
brought  up  as  a  witness  for  plaintiffs,  gave  a  very  different 
account  of  himself,  and  stated  that  he  would  have  been  fully 
able  to  pay  the  ten  thousand  dollars  had  his  principals  made 
default;  admitting  this  to  be  strictly  true,  defendant's  agent 
was  without  any  knowledge  of  bis  true  circumstances,  as 
disclosed  by  himself  in  court,  and  surely  the  plaintiffs  cannot 
complain  that  Armstrong  suffered  himself  to  be  governed  in 
his  opinion  of  Dinn's  solvency,  by  the  very  person  to  whom 
they  had  referred  him.  There  is  no  evidence  that  before 
bringing  this  suit,  the  plaintiffs  gave  Armstrong  any  addi- 
tional information  as  to  the  means  of  their  surety.  Thus 
although  from  Dinn's  testimony,  the  plaintiffs  had  offered  in 
him  a  sufficient  surety,  yet  Armstrong  was  justified  in  reject- 
ing him,  from  the  very  information  afforded  him  by  plaintiff 
themselves;  under  such  circumstances,  we  think  that  (he 
judgment  appealed  should  remain  undisturbed. 

It  is,  therefore,  affirmed,  with  costs. 
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EAiTSKar  Diir. 

January  t    1 841 . 

HEBEBT9  TREASURER,  &C.    M.    MAILLAN   ET   AL.  hkbert,    tria 

SURBII,  8(C. 

vt. 
JiPrKAL    FROM  THE   COURT  OF  THE   FOURTH   DISTRICT,  FOR  THE  PARISH  OP  jg^jjjj^  yr  AL. 

IBERVILLE,  THE  JUDGE   OF   THE   SECOND   PRESIDING. 

The  power  of  establishing  ferries,  is  now  vested  in  the  police  juries  of  the 

several  parishes. 
The  power  of  establishing  ferries  by  the  poUce  jury  in  the  several  parishes, 

is  sujieimt  for  all  the  inhabitants,  whether  ofa  town  adjacent  to  a  stream, 

or  any  others,  to  cross  the  streams  which  border  on  them ;  so  the  town 

council  have  not  this  power. 

This  is  an  action  by  the  parish  treasurer,  of  the  Parish  of 
Iberville,  to  recover  from  the  defendants  the  amount  of  four 
promissory  notes  given  for  the  lease  of  the  ferry  across  the 
Bayou  Plaquemine,  at  the  town  of  Plaquemine,  in  the  parish 
of  Iberville,  by  the  police  jury  of  said  parish,  for  one  year  from 
the  12lh  November,  1838. 

The  defendants  admitted  their  signatures,  but   averred 
there  was  a  failure  of  consideration,  inasmuch  as  the  police 
jury,  who  sold  the  ferry,  had  no  authority,  having  no  jurisdic- 
lion  over  said  ferry,  on  either  side  of  said  Bayou  :  But  that 
the  city  council  of  the  town  of  Plaquemine  claimed  and  ex- 
ercised  the  rights  of  establishing  said  ferry,  and  had,  by  pub- 
lic notice  and  sale,  actually  let  said  ferry  to  one  E.  Decau- 
dine,  who  has  been  in  the  possession  and  use  of  the  same,  to 
the  exclusion  of  the  defendants.     The  defendant  Maillan, 
avers  that  he  has  sustained  damages  in   consequence  of  the 
acts  of  the  police  jury  in  selling  him  their  pretended  right  to 
this  ferry,  and  not  putting  him  in  possession  and  defending 
him  in  the  enjoyment  thereof.     He  prays  that  the  plain- 
tiff's  demand  be  rejected,  the  notes  cancelled  and  given  up, 
and   that  he  have   judgment  for  one  thousand  dollars  in 

damages. 

It  was  admitted  that  the  notes  were  given  for  the  sale  of 
the  ferry  at  Plaquemine,  for  a  year,  by  the  police  jury  ;  and 
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Einnv  Dm.  that  the  same  ferry  had  been  sold  by  the  corporation  of  the 

January,  1841.  town  of  Plaqucmine,  to  E.  Dccaudine,  fils. 

HBBSRT,  TmKA-      On  this  evldenco  and  the  law  concerning  ferries,  and  the 

■imBB,    c.     ^^^  ^^  incorporation  of  the  town  of  Piaquemine,  there  was 

a  verdict  and  judgment  for  the  plaintiff,  for  the  amount  of 

the  notes  sued  on.     The  defendants  appealed. 

SldwardSf  for  the  plaintiff,  insisted  that  tiie  judgment  was 
correct,  and  should  be  affirmed. 

Burke^  for  the  appellants,  submitted  the  case  on  a  written 
argument 

Martiny  J.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  on  their 
four  several  promissory  notes,  given  for  the  price  of  a  ferry 
across  the  Bayou  Plaquemine,  for  one  year  from  the  12lh  of 
November,  18S8.  They  admit  their  signatures  to  the  notes, 
but  aver  that  they  were  given  without  consideration,  through 
error  of  law  and  fact,  or  if  ever  any  existed,  the  consideration 
has  failed,  because  the  jurisdiction  or  authority  to  sell  out 
said  ferry,  belonged  to  the  town  of  Plaquemine,  and  not  to 
the  police  jury.  That,  at  about  the  same  time,  the  town 
council  of  Plaquemine  sold  said  ferry,  or  the  side  next  to  the 
town,  to  one  Emil6  Decaudine,  who  has  remained  in  the  un- 
disturbed possession  and  use  of  the  said  ferry,  to  the  disturb- 
ance and  exclusion  of  the  defendants. 

The  sole  question  which  this  case  presents,  is  the  legalily 
of  the  adjudication  made  by  the  police  jury  to  the  defendant 
Maillan,  and  that  of  the  adjudication  made  by  the  city  coun- 
cil of  Plaquemine,  of  the  same  ferry,  for  the  same  period  to 
Decaudine:  both  of  these  licenses  being  for  ferries  acroes  the 
Bayou  Plaquemine,  and  opposite  to  the  town. 

By  a  general  law  of  the  state,  the  right  of  establishing  fer- 
ries, was  vested  in  the  judges  of  every  county,  1  Moremfs 
Digest^  474;  and  when  a  stream  divided  two  counties,  the 
license  authorized  the  keeper  of  the  ferry  to  take  and  land 
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passengers  and  goods  on  either  side  of  it.  Afterwards,  the  Eimm*  l>i#r. 
power,  theretofore  vested  in  the  county  judges,  was  transfer-  *^^'"'^^^'*^  ^' 
red  to  the  police  jury  of  each  parish.  ZMoreau^s  Digesty  242,  bxbxbt,  trea- 
tec.  6,  Jfo.  9.  tw. 

The  defendant  contends,  that  the  act  of  incorporation  of  «a«*^  "  ^^ 
the  town  of  Plaquemine,  has  divested  the  police  jury  of  that  eiubiu^rgfer- 
pari^h,  of  the  right  of  establishing  ferries  within  said  town.  ediil'theVi^ice 
That  act  is  entirely  silent  in  regard  to  ferries,  but  contains  a  juries  of  the  lev- 
clause  which  divests  the  police  jury  of  all  jurisdiction  within  The  ^ww  of 
the  town  limits,  except  as  relates  to  parish  taxes.  riMbyiheroih^ 

It  cannot  be  contended  that  the  police  jury  have  not  the  i«»7  io  the  ler- 

.    ,         _  ,  , .  ,  .  ^  t       T»  -Thi  *™*  parishes,  is 

right  of  establishing  a  ferry  across  the  Bayou  Plaquemine  mffiaent  for  all 
opposite  to  the  town,  and  that  the  license  granted  by  them  vheth?r*^*5"*a 
would  not  authorize  the  erantee  or  lessee  to  take  in  and  land  ^^^^  adjacent  to 

^  a  stream,  or  any 

passengers  and  goods,  on  either  side  of  the  stream,  even  if  other,  to  cross 
the  town  was  in  another  parish,  or  what  is  perhaps  the  same  ^J^ich  borderra 
tbinir,  the  corporation  had  a  right  to  establish  ferries.     But  J**«"*»    ^  ^^ft 

^^  V  ^  ^  ^  town       council 

the  town  is  in  the  parish,  and  the  act  of  incorporation  does  have   not    this 
not  give  to  the  council  the  right  of  establishing  ferries.     The  ^^^''' 
council  cannot  claim  it  by  implication,  for  the  power  of  the 
police  jury  is  suflicient  to  afford  to  the  inhabitants  of  the 
town  all  the  necessary  facilities  to  cross  the  streams  which 
border  on  it. 

It  appears  to  us  the  District  Court  did  not  err  in  recogniz- 
ing the  legality  of  the  adjudication  by  tbe  police  jury. 

* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EisTBiiH  Dxrr. 

January,  1841. 

crrr  council  or 
rLAauKiaHB 


CITY    COUNCIL   OF    PLAQUEMINE   V8.    DECAUDINE   ET    AL. 


V9»  APPEAL   FROM    THE    COURT   OP  THE    FOURTH   DISTRICT,   FOR  THE  PARISH  OF 

VICAUIIIirB 

CT  ▲£.  PLAQUEMINE,  THE   JUDGE   OF  THE   SECOND   PRESIDING. 

The  corporation  of  Plaquemine,  having  no  express  or  implied  aathoritj  to 
establish  a  ferry  across  a  stream  bordering  on  it,  the  exercise  of  such  act 
is  illegal;  this  power  nnder  a  general  law,  belongs  exclosively  to  the 
police  jury. 

This  is  an  action  against  the  defendant  and  his  sureties, 
on  their  four  promissory  notes,  given  for  the  sale  of  a  ferry 
across  the  Bayou  Plaquemine,  by  the  city  council  of  said 
town. 

The  defendants  admitted  their  signatures,  but  denied  that 
they  were  bound,  because  there  was  a  failure  of  considera- 
tion. That  their  notes  were  given  in  error  of  fact  and  law, 
and  are  void.  They  expressly  aver  that  these  notes  were 
given  for  the  sale  of  the  ferry  across  Bayou  Plaquemine,  by 
order  of  the  city  council  of  Plaquemine,  when  the  same  ferry 
had  been  sold  out  to  Jean  Maillan,  by  the  police  jury;  that 
the  city  council  had  no  right  or  authority  to  sell,  and  conse- 
quently, have  no  right  to  compel  a  compliance  with  said  sale. 
The  defendant,  De«audine,  averred  that  he  had  sustained 
damages  by  the  imposition,  and  prayed  that  the  suit  be  dis- 
missed; that  his  notes  be  cancelled  and  given  up,  and  that 
he  have  judgment  in  reconvention  for  four  hundred  dollars. 

It  was  admitted  there  was  a  ferry  over  Bayou  Plaquemine 
on  both  sides,  which  had  been  legally  established  by  the 
police  jury  for  a  great  number  of  years;  that  it  is  within  the 
limits  of  the  town  of  Plaquemine;  that  the  notes  suedon,  were 
given  for  the  sale  or  lease  of  said  ferry  on  the  town  side,  for 
one  year;  and  that  the  whole  ferry  had  been  sold  out  and 
leased  by  the  police  jury  to  Maillan. 

There  was  judgment  for  the  plaintiffs  for  4he  amount  of 
4he  notes,  and  the  defendants  appealed 
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Labauve^  for  the  plaintiffs.  £*«»»»  Di»t, 

January,  1841. 

Burke^  for  the  appellants,  submitted  the  case  on  a  written  ciTToouscii.or 

PIJLQ,US]UHS 

argument.  ^, 

SSPAUBIVB 

Martin,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment  on  their 
four  several  promissory  notes,  given  for  the  lease  of  a  ferry 
across  the  Bayou  Plaquemine  for  one  year.  They  allege 
that  said  notes  were  given  without  consideration,  inasmuch 
as  the  said  ferry  was  under  the  control,  and  had  actually 
been  sold  out  to  another  person  by  the  police  jury  of  the 
parish  of  Iberville,  within  which,  the  town  of  Plaquemine 
and  said  ferry  are  situated. 

This  case  turns  upon  the  legality  of  the  adjudication  of 
the  ferry  by  the  corporation  of  the  town  of  Plaquemine,  to 
one  of  the  defendants,  and  that  of  the  police  jury  to  one  Mail- 
Ian.  Both  these  adjudications  have  been  under  considera- 
tion, in  a  case  just  decided  of  the  police  jury  against  Maillan 
et  al.,  wherein  we  concur  in  the  opinion  of  the  District  Court, 
sustaining  the  adjudication  of  the  police  jury. 

The  adjudication  by  the  corporation  of  the  town  of  Plaque- 
mine, of  the  same  ferry,  was  incidentally  examined.  We 
were  not  able  to  discover  in  the  act  of  incorporation  of  said 
town,  any  thing  which  authorized,  even  by  necessary  impli- 
cation, the  municipal  authorities  to  establish  ferries. 

Our  learned  brother  in  the  District  Court,  has  not  favored     'pi,^  corpora- 
us  with  any  of  the  grounds  on  which  he  recognized  their  *"o«*  o^  Piaque- 

•f  °  o  mine,  haviDg  no 

authority,  but  has  contented  himself  with  saying  the  law  express  or  im- 

and  the  fact  called  for  a  judgment  in  favor  of  the  plaintiffs,     f^j^  establish 'a 

It  appears  to  us  the  district  iud&fe  erred  in  sustaining  the  *®"7   •o">ss  a 

rr  JO  o  stream    border- 

adjudication  of  the  plaintiffs  to  the  defendant  Decaudine.  ing  on  it,  the 
There  being  no  express  or  even  implied  authority  in  the  act  ::rlr  iU^ 
of  incorporation  to  establish  a  ferry,  and  by  the  general  law,  J}^'  ^'llnerai 
this  power  is  given  to  the  police  juries,  the  town  of  Plaque-  law  belongs  ex- 
mine  was,  consequently  without  authority  or  right  to  adjudi-  poliee  Jury, 
"cate  this  ferry  to  the  defendant. 
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DisT.  It  18,  therefore,  ordered,  adjudged  ^nd  decreed,  that  the 
January^  1841.  judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
coBBiTiui    H  versed,  and  that  ours  be  for  the  defendants>  with  costs  ia  both 


^cEo«      courts. 


I6L  .>MJ 
49  1046 


WJL  590. 
106699,  CO&DEVILLE    &   LAGROIX  V$.    UOSMEE. 


APPEAL  raOM  THB   COURT  OF  THE   KIOHTH  DUTftlCT,  FOK  THS  PAB.IBB  OF 
8T.  TAMMANY,  THS   JUDGB   TBKEKOF  PESSIDING. 

A  monition  has  no  other  effect  than  to  protect  the  purchaser  against  the 
claim  of  the  defendant  in  execution,  or  that  of  anj  other  person,  resolt- 
ing  from  any  irregularity  in  the  judgment  or  other  proceedings,  in  making 
the  sale. 

The  vendor  of  lots,  when  opposed  by  the  builders'  claim  and  privilege  on 
buildings  erected,  is  entitled  to  have  the  ground  appraised  separately 
from  the  houses,  and  to  be  paid  from  the  proceeds  of  the  ground,  sepa- 
rately from  that  of  the  buildings. 

The  appraisement  must  be  made  by  persons  chooen  by  the  vendor  and 
builder;  neither  of  whom  can  be  concluded  by  an  appraisement  made 
without  his  knowledge. 

This  is  an  hypothecary  action  against  the  defendant,  as 
third  possessor  of  three  lots  of  ground  in  the  town  of  Man- 
deville.  The  plaintifiEs  allege  they  are  the  holders  of  two 
notes,  dated  the  22d  September,  1837,  payable  eighteen 
nnonths  after  date^  one  for  four  hundred  and  twenty-five 
dollars  and  the  other  for  seven  hundred  dollars,  executed  by 
J.  Penas,  to  the  order  of,  and  endorsed  Jean  Perjole  Y  Ripole; 
and  that  said  notes  were  all  protested  for  non-payment  at  ma- 
turity, but  are  secured  by  a  mortgage  on  the  lots  in  question  ; 
and  that  ihey  have   in   vain  demanded  payment  from  the 
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fnaker  and  endorser  of  said  notes,  more  than  thirty  days  be-  EAfmMr  Dht. 
fore  coming  on  the  third  possessor,  who  refuses  to  pay  ihe  -^g^»^ry«   ^^41. 
same,  or  deliver  up  the  lots  so  mortgaged,  for  their  payment,  cobdbyillb    & 
They  pray  that  the  defendant  be  condemned  to  either  pay       ^^»>^ 
8aid  notes,  or  in  default,  that  the  lots  be  seized  and  sold  to       bouiu. 
pay  the  same. 

*  The  defendant  pleaded  a  general  denial  ;  an^  averred 
that  he  was  the  bona  fide  owner  of  the  lots  claimed  ;  having 
purchased  them  at  sheriff's  sale,  under  a  judgment  and  exe- 
cution obtained  by  Johnson  &  Hosmer,  against  said  Penas  & 
Bipole.  That  said  sale  was  duly  made,  and  has  been  per- 
fected  by  a  moniiion.  He  prays  that  the  plaintiffs'  demand 
be  rejected. 

It  appears  that  the  notes  held  by  the  plaintiffs,  were  given 
for  the  price  of  these  lots,  and  they  have  the  vendor's  privi- 
lege and  mortgage  on  them.  That  the  judgment  of  Johnson 
&  Hosmer,  was  for  the  price  of  buildings  put  on  said  lots 
since  the  sale ;  and  for  which  the  builder's  privilege  was 
claimed.  Both  the  lots  and  buildings  were  sold  to  satisfy 
this  judgment,  without  any  notice  to,  or  making  the  plain- 
tiffs, holding  the  vendor's  privilege,  parties.  The  defendant 
purchased  in  the  lots  and  buildings  at  this  sale,  took  out  his 
monition  and  had  the  sale  homologated. 

There  was  judgment  for  the  defendant,  and  the  plaintiffs 
appealed. 

BodiUi  for  the  plaintiffs. 

Hefinefif  contra. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

This  is  an  hypothecary  action  against  the  third  possessor 
of  three  lots  of  ground  in  the  town  of  Mandeville.  The 
plaintiffs  allege  they  are  the  holders  of  two  promissory  notes 
signed  by  J.  Penas,  payable  to  the  order  of,  and  endorsed  by 
Jean  Perjole  Y  Ripole,  the  payment  of  which  is  secured  by 
mortgage  on  the  three  town  lots  in  question. 
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EAwmjK  DitT.      The  defendant  alleges  he  purchased  these  lots  at  sheriflf's 

Jamtofy,  1841.  ^^i^^  made  under  an   execution  and  judgment  against  the 

coBosTiuB    H.  niaker  and  endorser  of  said  notes,  and  that  he  holds  the  pro- 

i^cBoix       perty  by  a  good   and  unencumbered   title,  which   has  been 

HoiMXB.       perfected  by  a  monition  and  judgment  of  homologation. 

There  was  a  judgment  for  the  defendant,  and  the  plain- 
tiffs  appealed. 

The  defendant  purchased  at  the  sheriff's  sale,  made  in 
httno  other  ef-  pursuance  of  a  judgment  obtained  by  Hosmer  &  Johnson, 
teet  UicTpurabAl  ^^^  ^^^  P"ce  of  a  building  which  they  had  erected  on  these 
T*  *%*°ih  d**  '°'®»  ^^^  ^^^  which  they  had  a  privilege  as  builders.  The 
fendant  in  exe-  monition  which  homologated  the  sale  by  execution,  has  no 
Mj  other  per-  Other  effect  than  to  protect  the  purchaser  against  the  claims 
?*"•  .rt*":*'"*^  of  the  defendant  in  the  execution,  or  of  that  of  any  other 
pHixitj  in  the  person,  resulting  from  any  irregularity  in  the  judgment  or  any 
other'  proeeed-  of  the  proceedings,  between  it  and  the  final  adjudication  of 
Ijfij"  "^«K  the  premises. 

In  the  present  case,  the  plaintiffs  do  not  complain  that  the 
judgment  was  improperly  obtained,  nor  of  any  irregularity  in 
the  issmngy  or  in  the  execution  of  the  writ  of  fieri  facias  under 
lotT^Vhen^p^  which  the  defendant  claims  :  But  they  seek  to  exercise  a 
po«e<l  }»j  tj>«  right,  which  they  had  no  opportunity  of  opposing  to  that  of 
and  priTiiege  on  the  plaintiffs  in  the  execution.  As  subrogated  to  the 
S!  UentiuSto  "ffl^^s  of  the  vendor  of  Penas  &  Ripole,  the  defendants  in  the 
hftTe  the  ground  execution,  they  are  now  opposed  by,  and  are  in  concurrence 
ntelj  from  the  with  the  claim  of  the  builders.  The  Lovisiana  Code  pro- 
ptilTfrom^^the  ^'^®8  that  «  when  the  vendor  of  lands  finds  himself  opposed 
prooeedi  of  the  by  workmen,  seeking  payment  for  a  house  or  other  work 

grounds     iepft-     ^  '  o    r   .^ 

rateij  from  that  erected  on  the  land,  a  separate  appraisement  is  made  of  the 
«>     c  "     »S^  ground  and  of  the  house;  the  vendor  is  paid  to  the  amount 

of  the  appraisement  of  the  land,  and  the  other  to  the  amount 
of  the  appraisement  of  the  building:"    .Art.  3235. 

This  appraisement  must  be  made  by  persons  chosen  by  the 
vendor  and  the  builder ;  neither  of  whom  can  be  concluded 
by  any  appraisement  made  without  his  knowledge  or  partici- 
pation. 
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An  appraisement  and  sale  are  now  for  the  first aime  neces-  Eimur  Dm. 
eary  to  the  exercise  of  the  plaintiffs'  rights  as  nnortgagees.  Joiwory*  ^8^« 
They  have  been  guilty  of  no  laches :  No  opportunil^having  gordxtills    k 
been  offered  them,  to  concur  in  a  proper  and  legal  appi;ai8e-       ^^^^ 
ment.  hobmib. 

The  court  below,  in  our  opinion,  erred,  in  disregarding  the    xhe  appniie- 
claim  of  ihe  present  plaintiffs,  and  e^iving  judgment  in  favor  "^^  J^^*^  ^ 

'  »oojo  made  bj  penons 

of  the  defendants,  who  did  not  acquire,  from  the  sheriff,  any  chosen  1^  the 
of  the  rights  of  these  plaintiffs  on  the  premises,  but  only  ir;^ncither°'of 
those  of  the  defendant  in  execution.  ^hom  caa  be 

eoDcluded  hy 
ao  appraisement 
made      withoat 

It  18,  therefore,  ordered,  adjudged  and  decreed,  that  the  his  knowledge, 
judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed ;  and,  proceeding  to  give  such  judgment  as  the  court 
below  should  have  rendered,  it  is,  therefore,  ordered,  adjudg- 
ed and  decreed,  that  unless  the  defendant  shall  pay  the  plain- 
tiffs' demand,  to  wit :  (he  sum  of  eleven  hundred  and  twen- 
ty-five dollars,  with  interest,  at  the  rate  of  teiuMr  cent,  per 
annum,  fro|;n  the  22d  March,  1839,  until  paid,  anSpsls,  the 
three  lots  of  ground  described  in  the  petition,  be  seized  and 
sold  to  satisfy  said  debt  and  costs.  And  it  is  further  ordered^ 
that  the  defendant  and  appellee  pay  the  costs  of  his  opposi- 
tion and  those  of  the  appeal. 
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Babtxbv  Dm. 

January^    1841.  SPARKS  95.   W£ATHERBT. 


16L  MM 
49  \2»\ 


EPABXB 

vff.  AFFSAL  nou  ran  covnt  of  the  sioohd  Diflrucr,  vok  tbb  faeibi  of 

VIAXaSMBT  ▲BflOMmON,  THE  JUDGE  THEREOF  FftEnOIMG. 

The  retarn  of  service  of  citation  by  leaving  it  at  the  ^  unud  domieilt  with  a 
free  white  person,  apparently  above  the  age  of  fourteen  years,"  is  insof- 
ficient,  when  it  appears  from  the  evidence^  the  defendant  had  removed  to 
another  parish ;  and  becaase  it  does  not  state  that  the  person  with  whom 
citation  was  left,  was  ^  Iwing  in  the  hoiue.^* 

This  suit  commenced  by  injunction,  and  is  in  the  nature 
of  an  action  of  nullity,  to  set  aside  a  judgment,  obtained  by 
Wealherby  against  the  present  plaintiff. 

Wetherby,  the  former  plaintiff,  having  obtained  a  judg- 
ment against  Sparks,  while  he  was  absent,  residing  in  New- 
Orleans,  the  latter,  on  returning  to  his  former  resi* 
dence,  reAfcd  the  execution  of  this  judgment^  on  the 
ground  thff  he  had  not  been  legally  cited,  and  had  no  no- 
tice of  the  proceedings.  He  sued  out  a  writ  of  injunction, 
and  prayed  that  the  judgment  be  annulled  and  set  aside. 

The  defendant  pleaded  a  general  denial ;  averred  there 
was  no  proper  ground  for  an  injunction,  and  prayed  that  it 
be  dissolved,  with  damages. 

On  these  pleadings  and  issues  the  cause  was  tried. 

The  grounds  on  which  the  case  turns,  are  included  in  the 
sheriff's  return  of  service  of  petition  and  citation  on  the  de- 
fendant^ in  the  suit  of  Wealherby  against  Sparks.  This  is 
set  forth  in  the  opinion  of  this  court. 

There  was  judgment,  perpetuating  the  injunction,  and  an- 
nulling and  setting  aside  the  judgment  enjoined.  The  pre- 
sent defendant  appealed. 

JUiles  Taylor  for  the  plaintiff. 
BeaUy,  contra. 
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Marphj/i  /.,  deliirered  tbe  opinion  of  the  court.  Eiffnow  Dut. 

JonuarVf    1841* 

The  defendant,  Weatlierby,  is  appellant  from  a  decree,  en-  - 
joining  perpetually  the  execution  of  a  judgment,  and  pro-       wahks 
Douncing  its  nullity,  on  the  ground  that  no  citation  had  been    w£atbirbt. 
served  on  defendant  in  said  suit. 

The  record  shows,  that  towards  the  end  of  1836,  Sparks, 
who  resided  in  the  parish  of  Assumption,  sold  his  plantation 
to  J.  D.  Bibb,  and  removed  with  his  family  to  New-Orleans, 
where  he  resided  upwards  of  two  years ;  after  that  time, 
having  rescinded  the  sale  of  his  plantation,  he  returned  to 
the  parish  and  fixed  his  residence  there..  Weatherby,  who 
had  brought  suit  and  obtained  a  judgment  by  default  against 
bim,  while  he  was  living  in  New-Orleans,  then  sued  out  an 
execution,  which  was  enjoined. 

The  sheriff's  return,  states  ^^  that  he  made  service  by  de- 
livery, on  the  27th  of  January,  1837,  of  a  copy  of  the  petition 
and  citation,  at  the  usual  domicil  of  defendant,  to  C.  W. 
Bibb,  a  free  white  person,  apparently  above  the  age  of  four- 
teen years." 

When  there  has  been  no  personal  service  of  a  citation,  its  service  of  cita- 
want  can  be  supplied  only  by  pursuing  strictly  the  provisions  atThe«!^?&^ 
of  law  which  substitute  for  it  any  other  species  of  service;  *^*<?»  with  a  free 
the  Code  of  Practice^  art.  189,  requires  "  that  service  must  be  apparently^boTe 
made,  by  leaving  copies  of  the  citation  and  petition  at  the  {e^n^^  °/eaM*^» 
usual  place  of  domicU  or  residence  of  the  defendant,  if  he  be  \  insufficient, 

when      It     ao* 

absent,  by  delivering  them  to  a  free  person,  apparently  above  pears  from  the 
the  age  of  fourteen  years,  living  in  the  house."  In  this  case,  fendanriad^rel 
the  evidence  shows  that  Sparks  no  longer  resided  at  tbe  place  moved  to  anoth- 

er  uansh  *   and 

mentioned  as  his  usual  place  of  domicil ;  another  family  oc-  because  he  does 
cupied  the  house,  and,  at  that  time,  nothing  indicated  that  he  ^l^^  *^*with 
would  ever  return  to  it.     The  expressions  in  the  obove  arti-  ^^^m  the  cita- 

.,        ,  ,  ,  ,     ,      t  ion  was  left,  was 

cle,  evidently  contemplate  a  temporary  absence;  and  the  «ffxsfig>  m  the 
provision  itself,  is  based  on  the  presumption  that  the  party 
sued  will  receive  intelligence,  from  citation  being  made,  where 
he  usually  resides.  But  there  is  another  defect  in  this  re- 
turn. It  does  not  show,  that  the  person  in  whose  hands  the 
citation  was  placed,  was  living  in  the  house  ;  this  would  be 
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Enmv  Dm.  fatal,  even  if  the  place  was  that  of  the  usual  abode  of  the  de« 
January,  1841.  fendant ;  for  the  person  entrusted  with  the  wrii,  iriighl  hap- 
sxLsoir  p«i^  ^0  be  an  entire  stranger,  accidentally  in  the  house,  and 
likely  to  have  no  communication  wiih  (he  defendant.  Whea 
from  certain  facts  the  law  implies  notice  in  judicial  proceed- 
ings, they  must  all  concur,  in  order  to  establish  such  con- 
structive notice. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 


tw. 
Bom. 


NELSON  ««.   BOTTS. 

APPSAL  FftOM  TBI   OOUET  OP  THE  POU&TH  OI8TRI0T,  POB.  TB^  PAaiSH  OF 
IBBftYILLI,  THE  JUDGE  OP  THE  BECOND  9EB8IOZNO. 

The  declaration  before  Uie  parieh  yidgeB^fram  which,  and  to  which  a  fOJtj 
intends  to  remove  hie  domicial^  ii  evidence  of  the  thletUton  only.  The 
domicil  ii  only  changed  by  an  actual  ruidenee  in  the  new  pariah. 

A  claim  for  an  overeeer's  wages  above  five  hundred  dollara,  not  in  writinf,  te 
proved  by  one  witness,  and  the  corroborating  cizoomstance  of  the  defend- 
ant's written  declaration,  that  he  would  and  did  dischaige  the  plaintiff 
from  his  employment. 

This  is  an  action  for  overseer's  wages.  The  plaintiff 
alleges,  he  entered  into  a  verbal  agreement  with  the  agent 
of  Robert  Bell,  then  owner  and  in  possession  of  a  plantation 
and  slaves,  in  the  parish  of  Iberville,  to  be  employed  as  over- 
seer on  said  plantation,  for  one  year  from  the  first  of  Jan- 
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uary,  1839,  at  the  rate  of  one  thousand  dollars  a  year,  to  be  Eawmh  Diw. 
found  his  sugar  and  coffee,. and  allowed  the  hire  of  a  negro   °^°^* 
woman  as  a  field  hand,  worth  ten  dollars  per  month.     He       vsuos 
further  shows,  that  he  entered  upon  the  duties  of  his  station        botts. 
as  overseer,  at  the  beginning  of  the  year,  planted  and  cuItU 
vated  a  crop  of  cotton  and  corn,  acting  with  the  approbation 
and  knowledge  of  Bell,  until  the  2d  October,  1839,  when  he 
was  discharged  without  cause,  by  the  defendant,  who  entered 
upon  the  premises,  exercising  acts  of  ownership  and  authori- 
ty over  the  same.    That  he  was  discharged  without  cause 
and  without  pay:    Wherefore,  he  prays  judgment  for  one 
thousand  dollars,  the  amount  of  his  wages,  and  one  hundred 
and  twenty  dollars  for  the  hire  of  his  negro  woman;  and  that 
the  crop  be  sequestered,  &c. 

The  defendant  pleaded,  that  he  was  a  resident  of  the  parish 
of  New-Orleans,  denied  the  allegations  in  the  petition,  and 
averred  that  the  plaintiff  had  no  cause  of  action,  as  he  was 
in  no  way  indebted  to  him. 
Upon  these  pleadings  and  issues,  the  cause  was  tried. 
The  plaintiff  proved  his  employment  as  overseer  with  Bell, 
then  in  possession,  at  the  rate  or  one  thousand  dollars  a  year; 
by  the  agent  of  Bell.  He  showed  that  the  defendant  came 
on  the  plantation  as  owner,  about  the  Ist  or  2d  of  October, 
and  recognized  him  as  an  overseer;  but  another  witness 
states,  that  when  defendant  took  this  plantation  from  the 
Citizen's  Bank,  that  he  agreed  to  pay  all  the  expenses, 
including'overseer's  wages,  and  that  the  plaintiff  was  then 
acting  overseer;  that  defendant  admitted  this,  but  said  he 
had  rather  discharge  the  plaintifi|  and  pay  the  amount  due 
him,  and  take  an  overseer  to  be  designated  by  witness;  that 
he  did  pay  part  of  the  expenses  to  the  knowledge  of  wit- 
ness. 

It  was  in  proof  that  plaintiff  took  with  him,  when  he  re- 
moved on  to  the  plaintation,  a  negro  woman,  a  strong  able- 
bodied  field  hand,  which  he  said  he  was  willing  to  hire  for  a 
reasonable  compensation;  that  she  remained  there  during  all 
the  time,  to  the  knowledge  of  Mr.  Bell,  but  was  a  part  of  the 
time  not  in  a  situation  to  do  much  work.    The  plaintiff  re- 


vt. 
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EkteoMM  DisT.  quired  of  Bell  acook»  who  told  him  if  he  chose  toturD  his 

Jatmary,   1841.  woman  in lo  the  field,  he  would  furnish   him  a  cook.    WiU 

KELsoir       ^^^^  8Ciys»  in  all  cases  overseer's  are  enlilled  to  a  cook.     , 

The  wriuen  discharge  of  plaintiff  by  defendant,  dated  8d 
October,  1S39,  was  produced  in  evidence.  The  defendant 
was  ciled  by  leaving  process  of  citation  at  the  plantation,  as 
the  place  of  his  domicil.  He  produced  his  declaration  be- 
fore the  parish  judge  of  New-Orleans,  dated  April  18th,  1837^ 
stating  ^^he  had  changed  his  domicil  from  the  county  of  Flem- 
ing, in  the  state  of  Kentucky,  to  the  parish  of  Orleans." 

On  all  the  evidence  produced,  there  was  judgm^Dt  for  the 
plaintiff  for  the  entire  amount  of  his  claim. 
The  defendant  appealed. 

Burke^  for  the  plaintiff,  submitted  a  written  brief. 

Preston  and  Labauoey  for  the  defendant  and  appellant 

MarUny  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  overseer's  wages.  The  plaintiff 
alleges,  he  was  regularly  engaged  as  overseer,  to  take  charge 
of  the  plantation  and  slaves  of  one  Robert  Bell,  in  the  parish 
of  Iberville,  on  the  first  of  January,  1839,  and  to  continue  for 
one  year,  for  which  he  was  to  receive  one  thousand  dollars 
and  provisions  found,  and  to  be  allowed  the  hire  of  a  negro 
woman  as  a  field  hand.  He  alleges,  that  he  made  a  crop, 
and  was  gathering  it,  when  be  was  discharged  without 
cause  by  one  George  A.  Botts,  who  came  on  the  plantation, 
exercising  acts  of  ownership  over  the  same,  on  the  2d  Octo- 
ber, 1839.  tie  prays  judgment  against  Botts,  for  the  sum  of 
one  thousand  dollars,  the  amount  due  him  for  his  year's 
wages,  and  the  further  sum  of  one  hundred  and  twenty  dol- 
lars, for  the  hire  of  his  negro  woman. 

The  defendant  excepted  to  the  jurisdiction  of  the  court, 
averring  that  his  domicil  and  residence  was  in  New-Orleans. 
And  for  answer,  pleaded  the  general  issue,  and  denied  spe- 
cially that  the  plaintiff  had  any  cause  of  action  or  demand 
whatsoever  against  him. 
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The  plaintiff  had  judgment  for  the  amount  of  his  demand,  Easteiih  Di«t, 
and  the  defendant  appealed.  January,   i84i. 

In  relation  to  the  plea  to  the  jurisdiction,  the  defendant       kelson 
has  not  produced  any  evidence  of  hfs  residence  in  New-        bottb. 
Orleans,  except  his  declaration  before  the  parish  judge,  *Hhat 
he  had  changed  his  doraicil  from  the  county  of  Fleming,  in 
the  slate  of  Kentucky,  to  the  parish  of   Orleans.*'    On 
a  change  of  domicil  from  one  parish  to  another,  in  the  state,  .  '^^  f^^^^^' 
the  declaration  before  the  parish  judges,  from  whichy  and  to  parish    judges, 
tohichf  he  irUends  to  remove  his  domicil,  is  evidence  of  (he  m- /^^hi^hlVparty 
tention  alone;  but  the  domicil  is  only  changed  by  acludl  resi-  moye'^hig^Vrail 
dence  in  the  new  parish.     We  are  unable  to  say,  that  the  cii,  is  evidence 

,        .-  I        ■!•  1       •,!  L         .1  ,     of  l*>e  intention 

actual  residence  may  be  dispensed  witn,  when  the  party  onij.   The  do- 
removes  from  another  stale;  and  that  then  the  intention  ^^  SiaiiLed"by'"iiQ 
reside,  acquires  the  new  domicil.     There  is  not  the  least  tit-  actimi  residence 
tie  of  evidence  that  the  defendant  ever  resided  in  New-Or-  rUh. 
leans,  and  the  sheriff's  relurn  attests,  that  the  citation  and 
petition  in  this  case,  has  been  left  at  his  domicile  in  the  parish 
of  Iberville.    The  plea  to  the  jurisdiction   was,  therefore, 
correctly  overruled. 

On  the  merits,  the  plaintiff  has  proved  by  a  witness,  his  , 

contract  with  Bell,  the  then  owner  of  the  plantation.  A  cor- 
roborating circumstance  results  from  the  defendant's  written  overseer'swages 
declaration,  discharging  the  plaintiff  when  he  look  possession  S^^^jjlf  '*""'! 
of  the  plantation.  The  plaintiff  has  further  proved  by  a  wit-  in  vntiog^ispro 
ness  that  the  defendant  declared  to  him  he  would  rather  dis-  Lss,aQd^theoor- 
charge  the  plaintiff,  pay  him  the  wages  due,  and  employ  JJI^^Jj^,  ®*^ 
another  person,  to  be  designated  by  the  witness;  and  that  he  the  defendant's 
did  discharge  him.  We  think  his  claim  to  be  paid  his  wages,  tion/°Uiat  ^he 
is  sufficiently  proved.  7^^^  Ae 

The  plaintiff  claims,  and  has  been  allowed  by  the  judg- plaintiff  from  hii 
ment,  one  hundred  and  twenty  dollars  for  the  hire  of  a  negro  ^^P.^^^^"*^ 
woman,  which  he  alleges  he  brought  with  him,  and  em- 
ployed on  the  plantation  as  a  field  hand  until  his  departure. 
This  right  to  this  additional  sum  does  not  appear  to  us  to  be 
sufficiently  proved.  It  is  not  shown  that  she  was  actually 
employed  as  a  hand,  at  work;  and  during  a  part  of  the  time 
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Eiirm  Dot.  jt  appears  she  was  not  in  a  sitaation  to  work  or  earn  wages. 
:^^'  ""•  This  sum  must  therefore  be  deducted. 


HKLMV 
BOlTBa 


It  18,  thereforey  orderedi  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled;  and 
proceeding  to  give  such  a  judgment,  a8.ought,  in  our  opinion, 
to  have  been  rendered  in  the  court  beloiv,  it  is  ordered,  ad- 
judged and  decreed,  that  the  plainiiffdo  recover  the  sum  of 
one  thousand  dollars  from  the  defendant  Botts,  with  a  privi- 
lege on  the  crop  sequestered  on  the  plantation,  together  with 
his  costs  in  the  District  Court;  those  of  the  appeal  to  be  paid 
by  the  plaintiff  and  appellee. 
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ACTION. 

MOB 

1.  The  allegation  of  ownership  is  necessary  in  a  possessory  action,  in 
order  to  show  the  capacity  in  which  the  party  claims  possession  of  the  pro- 
perty  Kemptr^t  Heirs  ya,  Huliek,    44 

2.  Where  the  prayer  of  the  petition  shows  it  to  be  exclusively  a  posses- 
sory action,  the  defendant  by  setting  up  title,  cannot  turn  it  into  a  petitoiy 
one ib, 

3.  If  the  debt  is  in  existence,  and  hat  accrued^  although  it  be  not  due  at 
the  time  of  a  judgment  obtained  or  contract  made  in  fraud  of  creditors,  it 
will  authorize  the  complaining  creditors  to  institute  the  revocatory  action  to 
annul  and  set  aside  such  contract  or  judgment. Stein  vs.  Gibbons  &  Irby^  103 

4.  The  attacking  creditor,  who  seeks  to  annul  a  judgment  or  contract 
made  in  fraud  of  creditors,  must  bring  his  action  within  one  year  from  the 
dateof  his  judgment ib, 

ACTS. 

1.  Discrepancies  in  a  notarial  act  of  ^ale  and  of  protest,  which  appear  to 
be  mere  clerical  errors,  and  are  immaterial  to  the  decisions  of  the  ca^,  do 
notajQfect  the  validity  of  such  acts Pepper  etai.  vs.  Dunlap^  163 

ADMINISTRATOR. 

1.  Opponents  of  a  deceased  administratrix's  account  cannot  blend  what 
may  have  taken  place  by  her  administrator,  subsequently,  in  relation  to  her 

76  VOL.  XVI. 
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utaie^  with  her  account  filed  of  her  administration  of  another  penon^ 

estate FilhioPs  Hein  ys,  Uumpkin  AdminUtratort&e,  326 

2.  The  administration  of  tho  estate  of  a  deceased  administratrix  is  sep- 
arate from  her  account  of  her  administration.  In  the  latter,  her  administra- 
tor represents  her  judicially,  and  in  the  former  he  renders  his  own  account, 
which  must  be  homologated  contradictorily  with  all  the  creditors  of  her 
estate t6- 

AFFIDAVIT. 

1.  An  affidavit  for  an  injunction,  which  states,  ^that  the  facts  contained 
in  the  petition  are  true,"  is  sufficient,  if  sufficient  facts  are  set  out  in  the 
petition  itself. ^tcin  vs.  Gibbcnt  &/r6^,  103 

2.  An  affidavit  for  a  trial  by  jury  in  an  action  on  a  monied  obligation, 
where  a  plea  of  compensation  and  reconvention  ha  set  up,  is  instificieni 
under  the  act  of  20th  March,  1839,  ^^amending  the  Code  of  Practice^'  when 
the  facts  stated,  do  not  clearly  show  they  would  affect  the  plaintiff's  right 

of  recovery...... Ainado  vs.  Bredti,  251 

3.  The  defendant  disproved  the  facts  stated  in  the  affidavit  for  the  attach- 
ment, so  far  as  to  throw  the  burden  of  proof  of  their  verity  on  the  plaintiff; 
and  this  not  being  shown  by  disinterested  witnesses,  the  attachment  was 
dissolved Brumgard  vs.  Andenofh  341 

APPEAL. 
1 .  Where  the  appellant  fails  to  cause,  citation  to  issue  he  will  not  be  enti- 
tled to  relief  under  tlie  19th  section  of  the  act  of  March  20, 1839,  amending 
the  Code  of  Practice ;  but  in  such  cases  the  appeal  will  be  dismissed. 

Walker  el  al  vs.  Martolo^    50 

2.  AH  persons  appealing  and  seeking  to  reverse  a  judgment,  must  bring 
before  this  court  every  party  who  has  an  interest  in  having  it  sustained. 

Cox  vs.  Rees  et  aLy  109 

3.  So,  where  a  rule  was  taken  on  the  clerk  to  compel  him  to  issue  an 
execution  in  a  particular  form,  and  he  refused,  no  appeal  lies  agaitut 
him  alone  from  a  judgment  sustaining  his  course  and  discharging  thcf  rule. 
The  clerk  has  no  interest  in  sustaining  such  a  judgment ib. 

4.  Either  party  may  have  the  testimony  offered  in  court  taken  down  by 
the  clerk.  The  judge  has  no  authority  to  do  this,even  at  the  request  of  the  par- 
ties, when  the  court  has  a  clerk,  except  in  a  case  where  the  party  intending  to  • 
appeal,  fails  in  getting  the  opposite  party  to  make  a  statement  of  facts, 
then  the  testimony  taken  down  by  him  in  writing  will  serve  as  a  statement 

of  facts Le  Blanc  vs.  Broiutard*t  florx,  137 

5.  A  statement  of  facts  must  be  procured  by  the  party  iniendisig  to 
appeal,  necessarily,  before  the  appeal  is  granted t^ 
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6.  An  appellant  neglecting  to  have  a  statement  of  facts  made  out,  when 
the  testimony  is  not  taken  down  by  the  clerk  before  the  appeal  is  granted, 
cannot  claim  any  relief  from  this  court Lt  Blame  vs.  BroustartTt  Hetrs,  137 

7.  In  courts  of  general  jurisdiction,  the  party  intending  to  appeal  must 
have  the  testimony  taken  down  in  unriting  by  the  clerks  so  that  the  record 
contains  all  the  evidence  adduced  on  the  trial,  or  the  appeal  will  be  dis- 
missed  Tompkint  ei  ux.  ya,  Benjamin^  TtUor^  197 

8.  The  judge  of  the  Court  of  Probates  is  required  by  the  article  1042  of 
the  Code  of  Practice,  to  take  down  the  testimony  of  witnesses  in  writing 
and  annex  it  to  the  record,  togrether  with  a  list  of  the  documents  produced 

by  the  parties,  that  they  maybe  read  on  the  appeal ib, 

9.  So,  where  the  judge  of  Probates  failed  or  neglected  to  take  down  the 
testimony  of  the  witnesses  on  the  trial,  and  the  appeal  brought  up  without 

it,  the  cause  will  be  remanded  for  anew  trial ib. 

10.  A  statement  of  facts  must  be  procured  by  the  party  ifUending  to 
appeal,  apd  it  is  sufficient  if  it  be  made  out  at  any  time  before  granting  the 
appeal Union  Bank  vs.  Williamt  et  a/.,  236 

11.  Where  a  statement  of  facts  was  so  imperfect  as  to  preclude  an  examin- 
ation of  the  case  on  its  merits,  the  appeal  was  dismissed ib, 

12.  Appeal  dismissed  for  want  of  proper  parties. 

Lynch  et  oL  vs.  Brewer^  247 

13.  Appeal  frivolous  and  for  delay,  and  judgment  affirmed  with  the  max- 
imum of  damages , MMeya.  Terry,  Z4S 

14.  When  the  appeal  is  for  delay,  damages  will  be  allowed. 

Coleman  et  aL  vs.  Flint,  250 

15.  Judgment  affirmed,  with  the  maximum  of  damages,  as  for  a  frivo- 
lous appeal Jfaniee  vs.  Long,  263 

16.  A  show  of  defence  will  not  alone  protect  the  appellant  from  damages 

as  for  a  frivolous  appeal Delininieo  it  Co.  vs.  Terry,  269 

17.  There  being  no  bills  of  exception  or  statement  of  facts,  and  the  re- 
cord not  containing  all  the  evidence,  the  appeal  was  dismissed. 

State  of  LotUtiana  vs.  Cook,  287 

18.  Where  the  appeal  is  not  brought  up  in  such  a  manner  as  to  enable 
the  court  to  examine  the  case  on  any  point,  it  will  be  dismissed. 

Latour  vs.  BeUaw,  662 

19.  Judgment,  bearing  ten  per  cent  interest,  affirmed  with  five  per  cent 
damages,  as  a  delay  case OoUain  vs.  Jamet,  565 

20.  Where  the  defendant  waives  delay  and  submits  the  case  readily  for 
decision,  the  damages  for  a  frivolous  appeal  wiU  be  mitigated  and  reduced. 

Opdyke  vs.  Corlu,  569 
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ATTORNEY  IN  FACT. 

PASS 

1.  A  power  to  lel]  most  be  expreei  and  ipeciaL  No  particQlar  fonn  of 
exprenion  is  necefMLiy,  but  it  most  distinctly  ezprew  the  intention  of  the 
•eller,  eo  u  not  to  admit  of  equivocation  or  seriotu  doabt. 

Cur^  TB.  Robert  et  al^  175 

2.  It  is  not  indispensably  neceasazy  that  the  word  ^#eZr'  be  used  in  a  power 
or  letter  of  attorney  to  sell  a  slave,  but  there  should  be  something  expressed 
which  is  equivalent,  or  has  tlie  same  meaning. i6. 

3.  A  request  to  the  judge  to  charge  the  jury  that^^a  power  to  sell  a  slave 
must  be  exprett  and  tpeeial^  and  should  not  be  inferred  from  circumstan- 
ces," but  on  the  other  hand  to  tell  the  jury  if  it  appeared  to  have  been 
^fairly  the  intention  of  the  party  to  authorize  a  sale,"  and  that  they  might 
^consider  the  sense  in  which  the  power  was  meant  to  be  used,  taken  with 

the  contract,"  is  too  loose  and  indefinite i&. 

ATTORNEY  AT  LAW. 

1.  Where  an  attorney  at  law  appears  for  and  represents  an  absentee  in  all 
the  proceedings  in  a  suit,  he  will  be  pjesumed  to  have  acted  throughout 
with  full  authority  from  his  client HempkinTB.  Bowmar  tied.  363 

2.  An  attorney  at  law  is  competent  td  make  the  affidavit  necessary,  (in 
the  absence  of  his  client,)  on  which  to  obtain  an  attachment. 

Clark  et  al,  vs.  Jtforie,  575 

3.  Where  the  party,  whose  witnesses  fail  to  attend,  is  necessarily  absent 
from  the  state,  the  affidavit  of  his  attortiey,  for  a  continuance,  may  suffice ; 
although  his  knowledge  of  the  facts  sworn  to,  is  derivative. 

Lisardi  et  al.  vs.  .Arthur  &  Fulton^  577 

4.  In  an  application  for  a  new  trial,  on  the  ground  of  newly  dbcovered 
evidence,  in  the  absence  of  the  party,  the  attorney  at  law,  conducting  the  suit 
is  competent  to  make  the  necessary  affidavit,  when  the  facts  are  within  his 
knowledge Williami  vs.  Brathcar,  77 

AUDITORS. 

1.  The  party  objecting  t^  the  report  of  auditors  ought  to  state  all  the 
objections  at  once ;  a  contrary  practice  of  filing  several  successive  opposi- 
tions is  inconvenient  and  embarrasses  rather  than  facilitates  the  administra- 
tion of  the  law Harrison  et  al.  vs.  FatUkt  358 

2.  Auditors  should  state  in  their  report  the  articles  in  the  accounts,  de- 
tailing the  steps  by  which  they  arrived  at  tlie  result ib. 

3.  The  report  of  auditors  should  be  signed  by  all  of  them  before  it  is 
made  in  court.    They  tue  functus  officio  afler  their  report  has  been  made.    ih. 

4.  The  court  may  receive  evidence  on  the  trial  of  an  opposition  to  the 
report  of  auditors,  independently  of  their  proceedings  and  report,  on  which, 
if  sufficient  to  justify  it,  a  judgment  may  be  rendered,  disregarding  the 
report  altogether ib. 
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BAIL. 

1.  Judicial  bonds  taken  by  the  sheriff  from  persons  in  his  custody,  must 
be  drawn  in  the  manner  authorized  by  law ;  any  clauses  that  are  superadded 
will  be  rejected,  and  those  omitted  supplied, Slocumb  etal,  vs.  Robert,  173 

2.  So,  the  surety  in  a  bail  bond  may  be  relieved  at  any  time  by  surrender- 
ing the  principal  debtor  to  the  sheriff  before  judgment,  notwithstanding  the 
tenor  of  thebondisdifferent^...... ib. 

BILLS  AND  NOTES. 

1.  A  notice  to  an  endorser  deposited  in  the  principal  post-office  of  the 
parish,  but  not  addressed  to  him  at  his  domicil  or  usual  place  of  residence, 
five  miles  from  which  there  is  another  post-office,  although  in  the  same  par- 
ish, t«  tniti^ei^n/ Foreman  vs.  Wikoff,    20 

2.  But  where  it  is  shown  that  notice  reached  the  endorser  the  second 
day  after  protest,  who  lived  twenty  miles  from  the  place,  by  private  convey- 
ance, it  ^s  sufficient  proof  of  diligence  and  notice  to  bind  the  endorser ib, 

3.  The  mention  on  the  face  of  notes  that  they  were  given  in  part  pay- 
ment of  a  tract  of  land,  does  not  prevent  their  negotiability. 

Maurin  vs.  Chambers  &  Williamf,  207 

4.  The  plaintiff  having  struck  out  his  special  endorsement  on  the  bill  at 
the  close  of  the  trial,  is  perhaps  irregular,  but  cannot  prejudice  his  rights 
against  the  endorser Huieya,  Bailey,  213 

5.  The  holder  of  a  bill  or  note,  endorsed  in  blank  by  the  payee,  can 
recover,  notwithstanding  there  were  subsequent  endorsements  in  full  upon 

it;  and  he  may  strike  them  out  or  not, as  he  pleases t6. 

6.  So,  where  a  person  endorses  a  bill  or  note  to  another,  whether  for 
value  or  for  the  purpose  of  collection,  and  comes  again  into  the  possession 
of  it,  he  is  to  be  regarded  as  the  bona  fide  holder  and  can  recover ;  even  if 
there  be  one  or  more  subsequent  endorsers  in  full,  without  producing  any 
receipt  or  endorsement  back  to  him,  and  whose  names  he  may  strike  out  ^ 
or  not  as  he  thinks  proper t^. 

7.  The  holder  of  a  bill  need  not  use  active  diligence  to  sue  the  acceptor 
or  endorser ;  he  may  be  passive  ^vA  forbear  to  sue,  if  he  does  not  so  agree  to 
give  time  to  the  acceptor  as  to  preclude  himself  from  suing  or  suspend  his 
remedy,  to  the  prejudice  of  the  drawer  or  endorser ift. 

8.  A  delay  without  sufficient  consideration  or  new  security,  being  a 
nWum/^ac/um,  will  not  discharge  other  parties,  if  the  holder  has  not  enter- 
ed into  such  an  agreement  as  will  disable  him  from  suing  the  acceptor.  ib, 

9.  So,  where  the  holders  released  the  acceptors  of  a  bill  from  the  prison 
limits,  allowing  them  to  leave  the  state  on  a  written  agreement,  "  that,  it 
should  in  no  way  prejudice  the  holder's  rights,  'which  he  has  or  may  here- 
aAer  have  for  his  debt,"  it  does  not  discharge  the  endorser ib. 
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1.  A  power  to  wl]  mast  be  ezpreM  and  ipedaL  No  partkular  form  of 
expreanon  U  neceasaiy,  but  it  most  distinctly  exprev  the  intention  of  the 
•eller,  so  u  not  to  admit  of  eqniyocation  or  seiioos  doubt. 

Cttiiy  78.  Robert  et  al^  175 

2.  It  is  not  indispensably  necessary  that  the  word  **ieir^  be  used  in  a  power 
or  letter  of  attorney  to  sell  a  slave,  but  there  should  be  somethmg  expressed 
which  is  equivalent,  or  hss  tlie  same  meaning ib, 

3.  A  request  to  the  judge  to  charge  the  juxy  that^^a  power  to  sell  a  slave 
must  be  exprett  and  tpecioL,  and  should  not  be  inferred  from  circumstan- 
ces," but  on  the  other  hand  to  tell  the  jury  if  it  appeared  to  have  been 
**  fairly  the  intention  of  the  party  to  authorize  a  sale,"  and  ihat  they  might 
Consider  the  sense  in  which  the  power  was  meant  to  be  used,  taken  with 

the  contract,"  is  too  loose  and  indefinite ifr. 

ATTORNEY  AT  LAW. 

1.  Where  an  attorney  at  law  appears  for  and  represents  an  absentee  in  all 
the  proceedings  in  a  suit,  he  will  be  presumed  to  have  acted  throughout 
with  full  authority  from  his  client BempkinTS.  Bowmar  etaL  363 

2.  An  attorney  at  law  is  competent  ta  make  the  affidavit  necessary,  (in 
the  absence  of  his  client,)  on  which  to  obtain  an  attachment. 

Clark  et  al.  vs.  Morse^  575 

3.  Where  the  party,  whose  witnesses  fail  to  attend,  is  necessarily  absent 
from  the  state,  the  affidavit  of  his  attorney,  for  a  continuance,  maj  suffice ; 
although  his  knowledge  of  the  facts  sworn  to,  is  derivative. 

Lizardi  ei  al,  vs.  Arthur  k  Fulton,  577 

4.  In  an  application  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  in  the  absence  of  the  party,  the  attorney  at  law,  conducting  the  suit 
is  competent  to  make  the  necessary  affidavit,  when  the  facts  are  within  his 
knowledge Williams  vs.  Bnuhear,  77 

AUDITORS. 

1.  The  party  objecting  t^  the  report  of  auditors  ought  to  state  all  the 
objections  at  once ;  a  contrary  practice  of  filing  several  successive  opposi- 
tions is  inconvenient  and  embarrasses  rather  than  facilitates  the  administra- 
tion of  the  law Harrison  et  al.  vs.  FaiUk,  358 

2.  Aaditors  should  state  in  their  report  the  articles  in  the  accounts,  de- 
taUing  the  steps  by  which  they  arrived  at  the  result ib. 

3.  The  report  of  auditors  should  be  signed  by  all  of  them  before  it  is 
made  in  court    They  tue  functus  officio  afler  their  report  has  been  made,     ib, 

4.  The  court  may  receive  evidence  on  the  trial  of  an  opposition  to  the 
report  of  auditors,  independently  of  their  proceedings  and  report,  on  which, 
if  sufficient  to  justify  it,  a  judgment  may  be  rendered,  disregarding  the 
report  altogether. ib. 
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BAIL. 

1.  Judicial  bonds  taken  by  the  sheriff  from  persons  in  his  custody,  must 
be  drawn  in  the  manner  authorized  by  law ;  any  clauses  that  are  superadded 
will  be  rejected,  and   those  omitted  supplied, Sloeumb  ettU,  vs.  Robert  173 

2.  So,  the  surety  in  a  bail  bond  may  be  relieved  at  any  time  by  surrender- 
ing the  principal  debtor  to  the  sheriff  before  judgment,  notwithstanding  the 
tenor  of  the  bond  is  different.. ib, 

BILLS  AND  NOTES. 

1.  A  notice  to  an  endorser  deposited  in  the  principal  post-office  of  the 
parish,  but  not  addressed  to  him  at  his  domicil  or  usual  place  of  residence, 
five  miles  from  which  there  is  another  post-office,  although  in  the  same  ptLr- 
iah,  is  intufficient Foreman  vs.  Wikoff^    20 

2.  But  where  it  is  shown  that  notice  reached  the  endorser  the  second 
day  afler  protest,  who  lived  twenty  miles  from  the  place,  by  private  convey- 
ance, it  ^  sufficient  proof  of  diligence  and  notice  to  bind  the  endorser ib, 

3.  The  mention  on  the  face  of  notes  that  they  were  given  in  part  pay- 
ment of  a  tract  of  land,  does  not  prevent  their  negotiability. 

Maurin  vs.  Chambers  &  Williams,  ^Xfl 

4.  The  plaintiff  having  struck  out  his  special  endorsement  on  the  bill  at 
the  close  of  the  trial,  is  perhaps  irregular,  but  cannot  prejudice  his  rights 
against  the  endorser Hute  vs.  Bailey,  213 

5.  The  holder  of  a  bill  or  note,  endorsed  in  blank  by  the  payee,  can 
recover,  notwithstanding  there  were  subsequent  endorsements  in  full  upon 

it;  and  he  may  strike  them  out  or  not, as  he  pleases ijb, 

6.  So,  where  a  person  endorses  a  bill  or  note  to  another,  whether  for 
value  or  for  the  purpose  of  collection,  and  comes  again  into  the  possession 
of  it,  he  is  to  be  regarded  as  the  bona  fide  holder  and  can  recover ;  even  if 
there  be  one  or  more  subsequent  endorsers  in  full,  without  producing  any 
receipt  or  endorsement  back  to  him,  and  whose  names  he  may  strike  out  . 

or  not  as  he  thinks  proper ib, 

7.  The  holder  of  a  bill  need  not  use  active  diligence  to  sue  the  acceptor 
or  endorser ;  he  may  be  passive  and /or6ear  to  sue,  if  he  does  not  so  agree  to 
give  time  to  the  acceptor  as  to  preclude  himself  from  suing  or  suspend  his 
remedy,  to  the  prejudice  of  the  drawer  or  endorser t6. 

8.  A  delay  without  sufficient  consideration  or  new  security,  being  a 
nudum pactum,Yi\\\iiot  discharge  other  parties,  if  the  holder  has  not  enter- 
ed into  such  an  agreement  as  will  disable  him  from  suing  the  acceptor.  ib. 

9.  So,  where  the  holders  released  the  acceptors  of  a  bill  from  the  prison 
limits,  allowing  them  to  leave  the  state  on  a  written  agreement,  ^  that,  it 
should  in  no  way  prejudice  the  holder's  rights,  'which  he  has  or  may  here- 
after have  for  his  debt,"  it  does  not  discharge  the  endorser. ib. 
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10.  A  release  of  acceptors  from  the  prison  limits,  does  not  discharge  the 
endorser;  provided  nothing  is  done  to  discharge  the  judgment,  so  as  to  pre-  ' 
▼ent  the  subrogation  of  the  endorser  to  the  holder's  rights. 

HuU  ys.  Bailey,  213 

11.  Where  the  endorser  of  a  note  ezecnted  a  mortgage,  and  employed 
such  terms  in  the  act  of  mortgage,  as  show  that  he  intended  absolutely 
to  secure  the  payment  of  the  debt,  he  will  be  liable  without  any  of  the 
necessary  steps  to  fix  his  responsibility  as  endorser. 

Hoover,  TWor,  ke.  vs.  Olaeeoek,  242 

12.  If  it  appears  from  reading  the  protest  that  demand  of  payment 
was  made  at  the  proper  place  on  the  cashier  of  the  bank,  it  is  sufficient, 
although  it  may  not  be  expressly  stated  that  demand  was  made  in  the  bank- 
ing-house...  ; Coleman  eiaLYs,  Flinty  2SO 

13.  Obligors  are  bound  on  a  note  or  obligation  given  to  take  up  the  note 
of  other  persons,  as  soon  as  they  are  over  due  and  remain  unpaid. 

Delininieo  &  Co.  vs.  Terry,  269 

14.  A  note  payable  at  plaintiff's  domicil,  need  not  be  formally  presented 
for  payment,  especially  when  it  is  shown  (he  defendant  had  no  funds  there. 

JUaurin  &  Co.  vs.  Perot,  276 

15.  Notice  of  protest  sent  to  a  post-office  in  a  different  state  fVom  that 
in  which  the  endorser  re8ide9i  is  sufficient,  when  it  is  shown  to  be  the  near- 
est to  his  residence,  and  he  receives  his  letters  and  papers  there. 

Harrison  ts.  Bofeen,  282 

16.  It  is  not  indispensably  necessary  that  demand  of  payment  and  notice 
be  made  and  given  by  a  notary.  Any  other  person  may  make  a  demand 
and  give  notice ;  the  mode  of  proof  only  is  different. ifr. 

17.  The  possession  of  a  draft  by  an  accommodation  acceptor,  coupled 
with  the  fact  that  it  had  been  put  in  circulation  by  the  drawer,  is  sufficient 
to  authorize  the  holder  to  recover,  because  payment  by  him  will  be  presum- 
ed.until  the  contrary  is  shown Wilkinton  et  aL  vs.  Phelps,  304 

18.  Where  the  bill  and  protest  are  produced  in  evidence  without  objec- 
tion, it  will  be  deemed  sufficient  proof  of  the  drawer's  signature,  to  author- 
ize judgment  against  him NotVs  Executor  yb.  Beard,  308 

19.  Where  a  bill  was  accepted  but  not  paid,  it  is  no  defence  in  an  action 
against  the  drawer  that  it  is  proved  he  had  no  funds  In  the  hands  of  the 
acceptor ib. 

20.  Where  the  notary  sends  notice  of  protest  to  a  particular  post-office, 
specifying  it  by  name,  it  will  be  sufficient,  if  it  is  the  nearest  to  the  resi- 
dence of  the  party,  without  stating  in  what  parish  it  is  situated i.    t6. 

21.  Where  the  notary  states  he  *^demanded  payment  of  the  draft,  at  the 
counting-house  of  the  acceptor,"  it  is  sufficient,  without  saying  the  ^dntft 
vjos  presented  and  payment  thereof  demanded.^* t^. 
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22.  Where  there  is  no  absolute  promise  to  pay  by  the  endorser,  with  a 
full  knowledge  of  the  want  of  notice  which  in  law  creates  a  new  obligation, 

he  is  not  bound Latnbeth  etal.  vs.  Petrovie^  3ijS 

23.  So,  where  the  endorser  admitted  his  liability  after  the  note  was  due 
and  protested ;  and  that  the  time  given  to  the  maker  of  the  note  should  not 
affect  his  liability ;  but  it  appeared  he  was  in  reality  not  liable  at  the  time 
for  want  of  due  notice  of  protest :  Heldj  that  his  acknowledgment  did  not 
bind  him , t^. 

24.  The  holder  of  a  note  endorsed  in  blank  by  the  payee  and  others, 
whose  names  precede  that  of  the  plaintiff  himself,  he  may  strike  out  all 
the  subsequent  and  special  endorsements  and  recover  against  the  maker. 

Gordon  TB,  J^elson,  321 

25.  Where  a  note  and  protest  are  permitted  to  be  read  in  evidence  without 
objection,  it  is  too  late  to  question  the  signatures  thereto  for  want  of  proof,    t^. 

26.  A  demand  of  payment  of  the  '^  proper  book-keeper,"  at  the  bank 
where  notes  are  made  payable,  is  su'fficient Armor  vs.  Lewitt  331 

27.  There  is  no  law  or  usage  which  authorizes  the  party  on  whom  a 

check  is  drawn  to  delay  payment  until  he  receives  a  letter  of  advice  froih 

the  drawer. 

Merehanis*  Bank  qflfew^York  vs.  Exchange  Bank  of  New-OrUans^  457 

28.  Where  a  bank  pays  a  chec^,  which  has  been  altered  and  forged  for  a 
larger  amount  than  the  true  sum,  it  will  have  recourse  to  the  party  to  whom, 
or  for  whose  benefit  it  was  paid,  for  the  amount  of  the  forgery  afler  its 
discovery %b» 

29.  Where  the  notary  states  that  he  demanded  ^^payment  for  said  note  at 
the  domicil  of  the  maker  thereof,  and  was  answered  that  he  was  not  there, 
and  had  left  no  funds  to  pay  it,^'  the  demand  is  sufficient. 

DeyraudYs.  Banks ^  461 

30.  The  demand  of  the  notary  and  protest  of  the  notes  for  non-payment 

is  a  sufficient  putting  in  default  to  pay  the  price,  to  authorize  a  recission  of    . 
the  sale  of  property Borgeat  vs.  Smith's  Syndics^  467 

31.  Where  the  clerk's  certificate  or  note  of  the  evidence  offered,  omits 
the  protest  and  demand  of  payment  made  by  the  notary,  the  court  cannot 
presume  that  a  demand  of  payment  was  made,  although  evidence  of  it 
exists  in  the  record » Legendre  vs.  Woodrooff^  417 

32.  A  proposition  made  by  an  endorser  before  the  note  became  due,  to 
arrange  and  provide  the  means  for  its  payment,  which  were  not  accepted  by 
the  holder,  does  not  dispense  with  the  protest  and  due  notice  to  the  endorser. 

Jtf'JtfoAan  vs.  Grant  and  Tumellt  479 

33.  Fending  negotiations  with  an  endorser  before  maturity  of  the  note, 
which  may  or  may  not  ripen  into  an  agreement,  cannot  be  considered  as  a 
waiver  of  protest  and  notice... t^. 
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34.  A  promise  to  accept,  contemplates  a  ipecific  bill  or  bills,  whether 
drawn  or  to  be  drawn,  and  not  a  general  authority  to  draw  to  a  certain 
amount  without  any  description  of  the  bills.  In  the  latter  case  it  will  not 
be  such  an  implied  acceptance  or  promise  to  accept  as  will  bind  the  drawee. 

CarrolUon  Bank  vs.  TayUuretal,  490 

35.  So,  a  letter  of  cnMlit  within  a  reasonable  time  before  or  after  the 
date  of  the  bill,  describing  and  promising  to  accept  it,  if  shown  to  a  person, 
who  takes  the  bill  on  the  faith  of  the  letter,  is  a  Tirtual  acceptance ib, 

36.  But  where  bills  are  drawn  and  sold  to  a  third  person  on  a  letter  of 
the  drawee,  written  to  the  drawer,  allowing  the  IcUier  a  limited  credit,  avail- 
able on  certain  conditions,  the  drawee  is  under  no  obligation,  express  or 
implied,  to  the  holders  to  accept  the  bills ib. 

37.  Letters  of  credit  should  be  addressed  to  the  persons  who  advance 
the  funds  or  buy  the  bills  drawn  under  it  ;  and  then  they  become  the  man- 
datories of  the  drawee  or  writer,  and  have  nothing  to  do  with  the  equities  or 
relations  between  the  drawer  and  drawee.... t6. 

38.  Acceptors  of  bills  of  exchange  drawn  on  their  letter  of  credit,  address* 
ed  to  the  purchasers  of  the  bills,  are  absolute  acceptors,  and  not  guarrantors. 

Bank  of  Illinois  vs.  Sloo  &  Byrne  el  al,.  539 

39.  There  is  no  law  requiring,  and  it  is  not  necessary  that  a  notarial 
protest  should  be  signed  by  two  witnesses.  This  instrument  requires  no 
other  signature  than  that  of  the  notary  who  protests. 

Wagner  et  al.  vs.  HaU^  563 

40.  A  second  endorser  wishing  to  hold  the  first  responsible  to  him,  should 
give  him  notice  of  protest ;  and  for  this  purpose  the  law  gives  him  until 
the  next  day,  to  notify  his  prior  endorser. 

M'CuUoek  vs.  Commercial  Bank^  566 

41.  The  holder  of  a  negotiable  note  or  bill  of  exchange  has  a  right  to 
have  it  protested  against  the  maker,  drawer,  or  any  of  the  parties,  even 
when  it  would  not  be  necessary  to  do  so  to  hold  them  liable ;  because  it 
entities  him  to  claim  interest. Opdyike  vs.  CorUsy  569 

42.  It  is  no  ground  of  defence  by  the  acceptor  of  a  bill  that  the  payee 
has  written  to  him,  stating  it  was  lost,  and  not  to  pay  it  to  any  one  but 
himself. Lambeth  &  Thompaon  vs.  Rivardiet  al,  572 

BONDS' 

1.  Judicial  bonds,  taken  by  the  sheriff  from  persons  in  custody,  must  be 
executed  in  the  manner  authorized  by  law;  any  clauses  that  are  superadded 
wUl  be  rejected,  and  those  omitted  supplied Sloeumb  et  aL  vs.  Robert^  173 

2.  The  effect  of  bonds,  and  the  rights  of  parties  to  them,  which  are  re- 
quired  by  law  to  be  given  in  judicial  proceedings,  are  to  be  tested  by  the 
law  directing  them  to  be  taken Wekhk  Co,  vs.  7%om,e<a^.  188 
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3.  In  legal  proceedings  the  penalty  of  the  bond  is  fixed  by  the  law  or  the 
court,  and  the  law  points  out  the  objects  for  which  it  is  given. 

Wekh  ic  Co.  vs.  Tkom  et  al^  188 

4.  In  this  state,  there  being  no  distinction  in  the  proceedings  between  the 
law  and  equity  jurisdiction  of  our  courts,  the  penalty  of  a  judicial  bond  is 
disregarded,  and  judgment  given  for  the  damages  which  the  party  has 
really  sustained ib, 

5.  So,  where  a  penal  bond  was  given  by  a  defendant,  on  removing  a  suit 
from  the  SUte  Court  to  the  United  States  District  Court,  that  he  was  to 
appear  and  put  in  special  bail,  and  he  failed  to  put  in  bail,  upon  which  the 
plaintiff  dismissed  his  suit,  and  brought  his  action  on  the  bond:  Held,  that 
he  cannot  recover,  because  he  had  not  proceeded  to  judgment  in  his  suit,  and 
did  not  show  that  he  had  sustained  any  damages •     t&- 

BROKER 

1.  Uncurrent  money  left  in  the  hands  of  a  broker  to  sell  at  a  discount, 
and  taken  by  another  broker,  having  dealings  with  and  a  creditor  of  the 
first,  under  pretence  of  selling  it;  he  cannot  appropriate  it  in  payment  of  his 
debt  without  the  consent  of  the  other;  but  the  true  owner  and  original  de- 
positor will  recover  its  value  in  his  hands LdUanie  vs.  Jtf'Jtfiu/er,  527 

CITATION. 

1.  Service  of  citation  on  defendant's  wife  at  his  domicil  is  sufficient 

Bryan's  Administrator  vs.  Spruell,  313 

2.  Although  the  seal  of  the  court  does  not  appear  to  the  citation  as  it  is 
copied  in  the  record,  non  constat,  that  it  was  not  afiuced  to  the  original ib, 

3.  A  return  that  citation  and  petition  were  **  served  on  the  defendant  by 
leaving  the  same  at  his  domicil  with  6.,  his  agent,  he  being  absent,''  is  in- 
sufficient: It  not  appearing  that  G.  was  living  in  the  house,  or  where  the 
domicil  or  house  of  the  defendant  is  situated Pilie  vs.  Kenner,  570 

4.  It  will  suffice  to  make  service  of  citation  on  the  agent,  if  the  agency 
appear  in  or  by  the  petition,  but  not  otherwise ib. 

5.  The  return  of  service  of  citation  by  leaving  it  at  ^Ihe  usiuU  domicil, 
with  a  free  white  person,  apparently  above  the  age  of  fourteen  years,"  is 
insufficient,  when  it  appears  from  the  evidence  the  defendant  had  removed 
to  another  parish;  and  because  it  does  not  state  that  the  person  with  whom 
citation  was  left,  was  living  in  the  house Sparks  vs.  Weatherby,  594 

COMMUNITY. 

1.  In  settling  a  community  between  a  surviving  partner  and  the  heirs  of 
the  deceased,  reference  must  be  had  particularly  to  the  situation  of  the 

77  VOL.  XVI. 
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ftffkin  of  the  oommimity  at  the  time  of  its  disflolution.  No  evidence  will 
be  received  of  the  amount  of  property  in  poflBeeeion,  aAer  the  di8K>lQtion  of 
the  commanity,  except  at  the  time;  nor  at  the  time  of  the  second  marriage 
of  the  summing  partner Thibodeifux^i  Htin  ts.  7%i6otfca«x,    40 

CONFLICT  OF  LAWS. 

1.  The  decree  or  judgment  of  a  foreign  court,  the  jurisdiction  of  which 
not  having  been  questioned,  will  be  considered  conclusive  on  the  matters 
adjudged  by  it Brosnaham  et  aL  vs.  Turner^  433 

2.  The  validity  of  a  legislative  enactment  of  another  state  or  foreign 
country,  where  it  operates  on  property  within  its  jurisdiction,  or  when  it 
authorizes  and  confirms  the  acts  of  its  own  officers,  will  not  be  inquired  into 
by  the  courts  of  this  state;  but  its  extra-territorial  effect  on  rights  to  immove- 
able property  in  this  state  will  not  be  tolerated ib. 

CONSIGNEES  AND  FACTORS. 

1.  Where  cotton  is  shipped  to  dry  good  merchants,  with  instructions  to  be 
sold  on  the  levee,  if  ten  and  a  half  cents  per  pound  could  be  had,  and  if  not 
to  store  it,  and  th%consignees  immediately  employ  a  broker  to  sample  it, 
but  not  finding  a  buyer  it  is  stored  and  soon  after  dairoyed  by  fire:  Held^ 
that  the  consignees  are  not  liable;  although  it  is  admitted  the  market  price 
at  the  time  of  the  arrival  of  the  cotton  was  twelve  and  a  half  cents  per 
pound GiUei  el  al.  YB.  ThealL,    46 

2.  The  consignees  being  dry  grood  merchants,  are  considered  as  having 
used  sufficient  diligence  by  forthwith  employing  a  cotton  broker  to  efiect  a 
sale ib, 

3.  Where  factors  or  commission  merchants  receive  a  general  power  to 
sell,  free  of  all  limitations  as  to  price,  they  cannot  be  made  responsible  for 
any  thing  they  may  have  done  afterwards  with  a  good  intention. 

Letetne  &  Edmondton  vs.  Coolk,    58 

4.  A  factor  who  acts  in  good  faith,  is  not  responsible  for  errors  of  judg- 
ment. The  circumstance  of  the  factor  being  a  creditor  of  the  shipper  or 
consignor,  and  the  necessity  of  advances  being  covered,  will  not  justify  a 
sale  below  the  limited  price ; ib. 

CONSTITUTIONALITY  OF  LAWS. 

1.  It  is  always  with  reluctance  the  court  pronounces  on  the  unconstitu- 
tionality of  laws,  and  especially  those  of  a  sister  state;  and  where  the  jadi- 
eial  tribunals  of  the  state  have  pronounced  on  their  validity,  this  court  will 
leeognize  them  as  constitutional Bank  o/IUinoit  vs.  Sloo  k  Byrne  elal^  539 
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CONTINUANCE. 

1«  Where  defendants'  witnetses  failed  to  appear  on  being  attached,  and 
the  counsel  asked  for  time  to  send  for  his  clients  that  they  might  make  the 
necessary  oath  for  a  continuance,  and  tendered  his  own  affidavit,  all  of 
which  was  objected  to  and  declined:  Hdd^  that  the  continuance  was  pro- 
perly refused Lizardi  etal,  vs.  Arthur  Sc  FuUon^  577 

2.  .Where  the  party  whose  witnesses  fail  to  attend,  is  necessarily  absent 
from  the  state,  the  affidavit  of  his  attorney  for  a  continuance  may  suffice, 
although  his  knowledge  of  the  facts  sworn  to,  is  derivative ib. 

CONTRACTS, 

1.  A  marriage  contract  passed  before  a  justice  of  the  peace,  is  null ;  and 
any  gifls  or  donations  made  under  it  are  null  and  void. 

Flora  vs.  Lemee^  Adminitirator^t  271 

2.  In  a  commutative  contract  for  the  delivery  of  a  quantity  of  coal  for  a 
certain  price,  to  be  paid  in  a  particular  manner,  the  whole  contract  to  de- 
pend for  its  fulfilment  on  certain  arrangements  to  be  made  by  a  kind  of 
mutual  agent,  who  failed  to  carry  out  the  views  of  the  parties:  Hdd^  that  no 
damages  are  recoverable  for  the  non-delivery  of  the  coal. 

3.  A  claim  or  contract  for  an  overseer's  wages,  over  five  hundred  dollars, 
is  fully  proved  by  one  witness  and  the  corroborating  circumstance  of  the 
defendant's  written  declaration,  that  he  would  and  did  discharge  the  over- 
seer  .' J^elsonyB,BoUSt  596 

• 

COURTS. 

1.  It  is  necessary  that  the  parish  judge  should  designate  in  all  his  proceed- 
ings, the  capacity  in  which  he  acts  ;  and  the  proceedings  of  the  Probate 
Court  must  be  conducted  and  kept  distinct  from  those  of  the  parish 
court Segtw  vs.  PeUerin,    63 

2.  In  courts  of  general  jurisdiction,  the  testimony  of  witnesses  must  be 
taken  down  by  the  clerk,  if  either  party  intends  to  appeal. 

Thmpkins  et  ux.  vs.  Benjamin,  Tutor,  &e.,  197 

3.  hk  the  courts  of  probate,  the  judge  is  required  by  the  1042d  article  of  the 
Code  of  Practice,  to  take  down  the  testimony  of  witnesses  in  writing,  and 
annex  it  to  the  record,  together  with  a  list  of  the  documents  produced  by 
the  parties,  that  they  may  be  read  on  the  appeal, t6. 

4.  So,  where  the  judge  of  probates  failed  or  neglected  to  take  down  the 
testimony  of  the  witnesses  on  the  trial,  and  the  record  is  brought  up  without 

it,  the  cause  will  be  remanded  for  a  new  trial, ib, 

5.  Where  the  judge  of  probates  fails  or  neglects  to  take  down  the  testi- 
nony  of  the  witnesses  in  writing,  according  to  the  provisidns  of  the  1042d 
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article  of  th«  Code  of  Practice*  it  will  alone  suffice  to  remand  the  caae  for 
a  new  trial Oraham^t  Heirt  vs.  Orohamh  Admmitralm'^  201 

CURATOR. 

1.  In  a  suit  on  a  curator's  bond  against  the  surety,  he  is  only  liable  for 
the  moneys  which  come  into  the  hands  of  the  curator  after  signing  the    * 
bond ;  and  for  the  debts  which  are  unpaid,  from  a  failure  to  pay  over  the 
funds  during  that  time ParmeU  &  Baker  yt.  Braskear^    12 

2.  The  condition  of  a  curator's  bond  being  that  he  will  faithfully  admin- 
ister and  perform  the  duties  of  his  office,  a  failure  to  pay  over  money  when 
ordered,  is  a  breach  of  the  condition,  and  the  creditor  has  his  remedy  on 

the  bond  against  the   surety ib. 

DAMAGES. 

1.  Penalties  are  given,  in  favor  of  persons  unable  to  establish  the  extent 
of  the  injury  or  damage  they  may  have  sustained. 

Fenner  vs.  Watkiru  el  al.^  204 

2.  Damages  are  allowed  exactly  in  proportion  to  the  injury  sustained  by 
the  party  claiming  them ib. 

3.  Where  an  unauthorized  opposition  ferry  is  set  up  against  a  ferry  re- 
gularly leased  out  at  public  auction,  the  person  setting  up  the  opposition 
ferry,  is  liable  in  damages  to  the  lessee  of  the  ferry t6. 

4.  Damages  as  for  a  frivolous  appeal  will  not  be  allowed  on  the  affirmance 
of  judgment  dissolving  an  injunction,  which  already  gives  ten  per  cent,  in- 
terest, and  twenty  per  centum  damages FuUon  yb.  Oorlon^s  Executor^  320 

5.  In  a  commutative  contract  for  the  delivery  of  a  quantity  of  coal,  for 
which  a  certain  price  was  to  be  paid,  in  a  particular  manner,  the  whole  con- 
tract to  depend  for  its  fulfilment  on  certain  arrangements  to  be  made  by  a 
kind  of  mutual  agent,  who  failed  to  cany  out  the  views  of  the  parties: 
Held^  that  no  damage*  are  recoverable  for  the  non-deliveiy  of  the  coal. 

Reed  eloLYB.  Wright,  580 

DEPOSITIONS. 

*1.  Where  the  deposition  of  a  witness  is  not  annexed  or  fastened  to  the 
commission  and  process  verbal,  but  is  enclosed  with  them  in  an  envelope, 
sealed  and  directed  to  the  clerk,  it  is  sufficient. 

Parker  vs.  Brtuhear  &  Barr,    69 

2.  Where  a  commission  is  addressed  to  a  person  by  name,  in  another 
state,  as  a  special  commissioner  to  take  depositions,  his  capacity  and  signa- 
ture, and  that  of  the  witness  who  testifies  before  him,  are  not  required  to 

cproved HaTri9on  vs.  Bmcen,  282 
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3.  Where  a  commission  to  talie  depositions  of  witnssseSf  is  directed  to  a 
person  by  name,  as  a  commissioner  in  another  state,  there  is  no  necessity  of 
proving  his  signature i.OordonvB,  NeUoUy  391 

4.  If  the  return  or  certificate  of  the  commissioner  is  attached  to  the  depo- 
sition by  a  wafer,  and  returned  with  it,  it  is  sufficient tft* 

DIVORCE. 

1.  An  action  for  divorce,  based  on  abandonment  of  the  husband,  cannot 

be  maintained,  until  a  decree  for  a  separation  of  bed  and  board  be  rendered,      ^ 
two  years  previous  to  the  application  for  a  divorce,  with  proof  of  abandon- 
ment for  five  years Harman  vs.  M^Ldand^    26 

2.  The  admission  or  confession  of  the  husband,  that  he  lives  with  another 
woman  in  a  foreign  country,  is  insufficient  evidence  to  authorize  a  divorce, 
and  to  dissolve  forever  the  bonds  of  matrimony ih, 

3.  The  mere  acknowledgment  of  the  truth  of  the  facts  alleged,  made  by 
either  of  the  parties,  even  in  an  authentic  act,  can  never  be  deemed  suffi- 
cient foundation  for  a  decree  of  separation  from  bed  and  board  ;  ^fortiori 

of  a  divorce ib, 

DOMICIL. 

1.  The  declaration  before  the  parish  judges,  from  which,  and  to  which  a 
party  intendt  to  remove  his  domicil,  is  evidence  of  the  intention  only.  The 
domicil  is  only  changed  by  an  actudt  residence  in  the  new  parish. 

Jfelion  vs.  Botts^  596 

DONATIONS. 

1.  A  marriage  contract  passed  before  a  justice  of  the  peace,  is  null ;  and 
any  gifts  or  donations  made  in  it,  are  null  and  void. 

Flores  vs.  Lemee^  Adminiiiraior^  271 

2.  A  donation  propter  nuptias  makes  no  part  of  the  xwife's  dowry,  and 
she  has  no  mortgage  for  its  restitution ib. 

3.  Every  donation  inter  vivos  between  husband  and  wife,  by  marriage  con- 
tract, or  other  matrimonial  agreement,  is  subject  to  the  general  laws  prescri- 
bed for  ordinary  donations  ;  and  especially  in  article  1523  and  the  following, 

of  the  Louisiana  Code,  under  the  penalty  of  nullity ..•    ib. 

EVICTION. 

1.  Under  the  old  Civil  Code,  the  party  evicted  will  not  be  allowed  as  dam- 
ages a  proportion  of  the  price  of  sale,  equal  to  the  quantity  of  land  from 
which  he  is  evicted ;  but  in  assessing  damages,  when  the  sale  is  not  cancel- 
led, he  is  only  to  be  reimbursed  the  value  of  the  evicted  party  according  to 
its  estimate  at  the  time  of  eviction. 

Matan^on^s  Heirs  vs.  Rohechaud^s  Heirs^  151 
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2.  When  the  court  is  nn&ble  from  the  evidence  to  aMeae  the  value  of  the 
tvided  premitet^  it  will  remand  the  case  for  this  purpose. 

MdangorCt  Hdrt  vs.  Robeehauirt  Hein^  151 

3.  The  right  of  the  party  evicted  to  be  paid  the  value  of  his  improve- 
ments, rests  on.  the  broad  principles  of  equity,  that  no  man  ought  to  enrich 
himself  at  the  expense  of  another Pearee  et  oL  yb,  fVan/iim,  414 

4.  In  regard  to  the  right  of  being  reimbursed  for  useful  improvements 
and  expenses  put  on  the  land,  by  which  the  property  has  been  mada  more 
valuable  to  the  owner,  the  law  makes  little  or  no  distinction  between  a  pos- 
sessor in  good  or  bad  faith.  But  the  sum  to  be  repaid  can  in  no  case  ex- 
ceed the  increased  value  of  the  property Pearee  et  aL  ts,  Frtmtum^  4SQ 

5.  The  son  may  become  the  owner  of  his  father^s  improvements  on  land 
from  which  he  is  evicted,  after  his  purchase,  and  is  considered  in  the  same 
light,  in  respect  to  his  right  to  be  paid  for  valuable  improvements,  as  his 
father  und  previous  possessor.  This  right  to  be  paid  for  useful  improve- 
ments is  a  real  right,  and  the  party  evicted  may  retain  possession  until  he 

is  remunerated t6. 

EVIDENCE. 

1.  Parole  evidence  is  inadmissible  to  show  that  all  the  formalities  of  a 
nuncupative  will  by  authentic  act,  have  been  fulfilled.  It  must  make  full 
proof  on  its  face Le  Plane  vs.  Barat^t  Heirt^    80 

2.  Parole  evidence  cannot  be  received,  to  show  that  certain  improvements, 
for  which  the  note  sued  on  was  given,  had  not  been  made  as  expressed  in  a 
deed  or  re-transfer  of  the  property  from  the  plaintiff  to  the  defendant. 

,  Cook  vs.  Parkarton,  139 

3.  So,  where  an  act  of  re-transfer  of  property,  expressly  states  that  the 
sum  of  five  hundred  dollars  was  to  be  paid  in  consideration  of  the  rescission 
of  the  sale,  no  parole  evidence  can  be  received  to  contradict  or  show  that 
this  consideration  did  not  exist t&. 

4.  Parties  have  a  right  to  bring  in  and  offer  their  evidence  in  the  order 
they  choose,  and  it  should  not  be  rejected  because  that  first  offered  does  not 
prove  enough Maurin  vs.  ChambertiL  WiUioam^  Sffl 

5.  Where  defendants,  sued  on  their  notes  given  for  the  price  of  land,  re- 
sist payment,  they  have  a  right  even  against  an  endorsee,  who  received  the 
notes  before  due,  to  offer  evidence  of  the  consideration,  and  to  show  they 
are  in  danger  of  eviction,  when  they  allege  they  have  further  evidence  to 
offer,  that  the  endorsee  had  knowledge  of  these  facts it. 

6.  Case  remanded  to  admit  evidence  of  the  consideration  of  the  tiotes, 
and  that  the  makers  of  them  were  in  danger  of  eviction  from  the  land  for 
which  the  notes  were  given Jtfaurtn  vs.  Chambert^  ftVt 

7.  In  a  petitory  action  for  a  tract  of  land,  the  sheriff's  deed  under  which 
the  plaintiff  claims,  when  in  due  form,  is  admissible  in  evidence.  ^ 

Metoyer  vs.  Lartnauditrty  260 
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<  8.  It  is  not  a  valid  objection  to  the  admissibility  of  a  sheriff  ^s  deed  in 
evidence,  that  it  appears  from  a  record  accompanying  it,  that  the  land  was 
not  duly  advertised  before  sale,  and  that  the  irregularity  is  not  cured  by 
the  monition  law.    The  deed  must  be  admitted,  leaving  its  legal  effect  to 

the  jury,  under  the  instructions  of  the  court  ...Jtfe/o^er  vs.  Laurenaudiere,  260 

9.  Evidence  of  the  general  opinion  of  the  insolvency  of  a  mortgagor  in 
his  neighborhood,  to  the  knowledge  of  the  mortgagees,  receiving  a  mort- 
gage in  fraud  of  creditors,  is  a  fact  which  may  be  shown  to  create  the  pre- 
sumption of  knowledge  in  the  mortgagees. 

Brander  tt  al.  vs.  Ferriday,  Bennett  k,  Co,^  296 

10.  Presumptive  evidence  ought  not  to  be  rejected,  because  alone,  it  does 
operate  conviction ib, 

ll*  A  party  cannot  offer  all  his  evidence  simultaneously,  and  should  not 
be  conti oiled  in  the  choice  of  that  which  he  chooses  to  offer  first.  A  party 
to  the  suit,  who  is  interested,  cannot  be  called  as  a  witness ib, 

12.  Where  the  bill  and  protest  are  produced  in  evidence,  without  objec- 
tion, it  will  be  deemed  sufficient  proof  of  the  drawer's  signature,  to  author- 
ize judgment  against  him,  as  endorser  of  his  own  bill» 

JVo/^t  Executor  vs.  Beard^  308 

13.  Parole  evidence  will  not  be  received,  to  show  that  an  executor  con- 
tinued to  act  as  such,  after  the  expiration  of  the  year  for  which  he  was  ap- 
pointed  Breton's  Executor  vb.  Williams  et  tU,.,  344 

14.  Evidence  should  be  admitted  on  the  trial  of  an  exception,  that  one  of 
the  defendants  had  not  been  served  with  a  true  and  correct  copy  of  the  pe- 
tition ;  and  if  it  is  refused,  the  case  will  be  remanded,  as  to  that  defendant. 

Lambeth  &  Thompson  vs.  Dosson  &  Lovelass^  346 

15.  Where  the  defendant  denies  that  the  note  sued  on  was  signed  by  him, 
or  any  one  authorised  to  sign  for  him,  proof  of  his  acknowledgments  or  ad- 
missions, are  admissible,  to  charge  him  as  the  maker  of  the  note. 

Montelius  &  Fuller  vs.  Cloman  &  Harrell,  375 

16.  But  where  the  party  expressly  alleges  that  his  signature  has  been 
forged,  evidence  of  his  acknowledgements  or  admissions  that  the  signature 
was  genuine,  if  tfuu^cien/ ib, 

17.  The  defendant  denied  that  the  note  was  signed  by  himself,  or  the 
firm  of  which  he  was  a  member ;  and  two  witnesses  testified  that  he  ad- 
mitted the  note  to  be  genuine,  and  that  it  was  a  partnership  transaction ; 
there  was  judgment  against  him,  on  this  evidence ib. 

18.  Acts  of  sale,  sot»mng|7ru;^,  and  not  being  recorded  in  the  parish 
where  the  property  is  situated,  are  inadmissible  as  evidence  of  title  to  im- 
moveable property Brotnaham  et  al  vn.  Turner,  433 
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19.  Where  the  clerk's  certificate  or  note  of  the  evidence,  omits  the  pro- 
test and  demand  of  payment,  the  court  cannot  presume  that  a  demand  of 
.payment  was  made,  although  evidence  of  it  exists  in  the  record,  but  does 
not  appear  to  have  been  offered Legendre  vs.  Woodrooff^  477 

20.  A  claim  for  overseer's  wages,  above  five  hundred  dollars,  not  in  tori' 
ttTigi  is  fully  proved,  by  the  testimony  of  one  witness  and  the  corroborating 
circumstance  of  the  defendant's  written  declaration,  that  he  would  and  did 
discharge  the  overseer  from  his  emyloymenL Ifelson  vs.  Bof/s,  596 

EXCEPTION. 

1.  The  exception  of  qua  temporalia  sunt  ad  agendum^  mni  perpetiM  ad 
excipiendum^  exists  only  in  favor  of  the  defendant  in  possession  of  the  pro- 
perty or  right  sought  to  be  recovered Delahotuaye  yb,  DumartraUj  91 

2.  So,  where  a  person  has  delivered  possession  of  property  or  ratified  a 
Bale  when  a  mvnor<t  he  cannot  afterwards  bring  a  petitory  action,  to  compel 
the  purchaser  to  produce  his  title ;  and  then  by  way  ot exception^  ask  for 
the  rescission  or  nullity  of  the  sale,  when  in  fact  he  was  baripd  by  prescrip- 
tion from  bringing  a  direct  action  of  rescission  or  nullity ib. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  The  mere  fact  of  a  person's  dying  in  another  parish,  is  not  conclusive 
that  his  succession  ought  to  be  opened  and  administered  there ;  or  that  it 
ought  not  to  be  administered  in  another  parish,  where,  from  an  inventory, 
the  deceased  left  property Gary  vs.  SandoM^  11 

2.  When  a  succession  has  been  opened  and  partially  administered  in  a 
parish  where  the  deceased  left  property,  the  former  proceedings  will  be  con- 
sidered as  jprtma/oeia  evidence  of  the  facts  necessary  to  base  the  jurisdic- 
tion on  an  application  to  continue  and  complete  the  administration  in  the 
same.place ^ t6. 

3.  Judgment  creditors  of  an  estate  in  the  course  of  administration,  can- 
not take  out  execution  against  the  administrator,  without  first  notifying 
such  judgment  to  him,  that  he  may  show  he  has  no  funds  to  satisfy  and 
pay  it. Carriere  Si  BorduMat  YB.  Meper  et  oL^  126 

4.  Creditors  having  judgments  against  an  estate,  have  it  in  their  power, 
at  any  time,  to  compel  the  administrator  to  account  and  show  the  true  state 

of  the  funds ib. 

5.  The  7th  section  of  the  act  approved  March  13, 1837,  continuing  the 
executorship,  only  applies  to  such  executors  as  were  in  the  legal  exer- 
cise of  their  functions  at  the  time  of  its  promulgation,  or  those  appointed 
afterwards, Brown's  Executor  yb.  fViUiant  etal^  344 
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EXECUTORY  PROCEEDINGS. 

1.  Where  the  defendant  in  an  injunction  staying  ezecutorj  proceedings, 
joins  issue  and  prays  for  judgment  for  the  amount  of  his  debt,  he  thereby 
changes  the  proceedings  from  the  via  axtcuiiva  to  the  ordinariii,  and  cannot 
have  his  injunction  dissolved  with  damages  so  as  to  proceed  with  his 
executory  process  of  seizure  on  his  mortgage. 

M''Millin  vs.  Carliriy  Curator^  &c.,  i60 

2.  Where  the  notes  are  not  paraphed  and  identified  with  a  mortgage,  yet 
if  upon  comparison  of  dates,  and  the  notes  having  been  executed  accord- 
ing to  the  terms  and  conditions  of  the  act  of  sale  and  mortgage,  it  is  suffi- 
cient to  support  the  executory  proceeding Ptpptr  et  oL  vs.  Dunlapy  163 

3.  An  order  of  seizure  and  sale  is  so  far  a  judgment  as  to  authorize  an 
appeal ;  but  it  is  not  a  judgment  in  the  true  and  legal  sense  of  the  term. 

Harrod  vs.  VoorkUs*  Adminutratrix^  StS4, 

4.  A  deed  or  mortgage  executed  before  a  justice  of  the  peace,  will  not 
authorize  an  order  of  seizure  and  sale,  as  that  officer  is  wholly  unautho- 
rized to  pass  such  acts ib. 

5.  The  defendant  complains  with  bad  grace  of  credits  allowed  in  a  peti- 
tion for  an  order  of  seizure.  If  full  credits  are  given  the  seizure  and  sale 
will  be  allowed  to  proceed • Armor  vs.  Lewis,  331 

FERRIES. 

1.  The  power  of  establishing  ferries  is  now  vested  in  the  police  juries  of 
the  several  parishes Heberty  Dreasurer^  &:c,  vs.  MaiUan  el  aL,  585 

2.  The  power  of  establishing  ferries  by  the  Police  jury  in  the  several 
parishes,  is  sufficient  for  all  the  inhabitants,  whether  of  a  town  adjacent  to 
a  stream  or  any  others,  to  cross  the  streams  which  border  on  them  ;  so,  the 
town  council  have  not  this  power ib» 

* 

3.  The  corporation  of  the  town  of  Plaquemine,  having  no  express  or 
implied  authority  to  establish  a  Ferry  across  a  stream  bordering  on  it,  the 
exercise  of  such  act  is  illegal ;  this  power,  under  a  general  law,  belongs 
exdusivelj  to  the  police  jury. 

Citi/  Council  of  Plaquemine  vs.  Deeaudine  ei  oL,  588 

FRUITS  AND  REVENUES. 

1.  In  a  separate  action  to  recover  the  fruits  and  revenues  after  eviction 
and  the  defendant  pleads  the  price  of  the  improvements  or  enhanced  value 
of  the  land  in  compensation  and  reconvention,  he  cannot  afterwards  plead 
that  these  matters  were  decided  in  the  suit  evicting  him. 

Pearce  etahyn,  Frantum,  414 

78    '       VOL*  XVI. 
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2.  Under  the  Civil  Code  of  1808,  the  party  evicted,  who  was  even  in 
good  faith,  was  bound  to  restore  the  fruits  which  he  had  reaped  after  the 
demand  or  institution Pearceeted.  ys.  Franium^  414 

3.  Where  a  party  has  been  in  the  peaceable  possession  of  land  without 
title,  in  the  hope  of  getting  a  pre-emption  right,  he  will  not  be  liable  to 
account  for  rents  and  profits  previously  to  the  inception  of  suit  evicting 
him ib. 

4.  The  right  of  the  party  evicted  to  be  paid  the  value  of  his  improve- 
ments, rests  on  the  broad  principles  of  equity,  that  no  man  ought  to  enrich 
himself  at  the  expense  of  another Pearee  et  al.  vs.  Franium^  414 

5.  The  possession  of  more  than  a  year,  suffices  to  give  the  possessor  a 
right  to  be  maintained  in  his  possession,  until  a  better  right  is  shown ;  and 
that  he  makes  the  firuits  his  own  before  judicial  demand. 

Pearee  et  al.  vs.  FrarUitm^  423 

6.  The  Spanish  law  provided,  that  whether  the  party  evicted  possessed 
in  good  or  bad  faith,  he  was  not  bound  to  deliver  up  the  premises  to  the 
owner  until  he  shall  have  been   paid  for  the  expenses  incurred  on  account 

of  them ib. 

7.  So,  the  possessor  in  bad  faith,  may  claim  in  offset  of  rents,  or  fruits 
and  revenues  which  he  is  condemned  to  pay,  the  enhanced  value  which  his 
improvements  addled  to  the  property ib. 

8.  The  son  may  become  the  owner  of  his  father's  improvements,  and  after 
eviction,  be  entitled  to  pay  for  them  as  an  offset  to  the  fruits  and  revenues. 
The  right  to  be  paid  for  useful  improvements  is  a  real  right,  and  the  party 
evicted  may  retain  possession  until  he  is  remunerated t^. 

GARNISHEE. 

1.  Where  judgment  is  entered  against  the  defendant  *Ho  be  satisfied  to 
the  amount  of  six  hundred  and  forty -five  dollars  out  of  the  funds  attached 
in  the  hands  of  the  garnishee,"  it  is  considered  a  final  judgment  as  to  the 
garnishee,  on  which  execution  may  issue  against  him.  Kirkman  et  al  vs.  Hills.  523 

2.  A  garnishee  may  be  arrested  and  held  to  bail  under  a  judgment 
against  him  and  the  defendant ;  and  afler  a  return  ofJi,fa.  and  capicu,  "not 
found,  &c.,"  the  bail  may  still  surrender  him  at  any  time  before  a  judgment 
fixing  his  responsibility  as  bail ib. 

3.  Where  the  answers  of  a  garnishee  are  not  expficit  or  responsive  to  the 
interrogatories,  on  his  failure  to  make  proper  answers,  the  interrogatories 
will  be  taken  for  confessed,  and  the  garnishee  held  liable  for  the  defendant's 
debt Hart  &  Merritt  vs.  Dahlgreenk  Co.,  559 
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GUARANTY 

1.  Where  guarantors  receive  no  notice  of  the  acceptance  of  the  guaranty, 
or  of  the  various  advances  made  on  bills  drawn  on  it,  until  after  their 
dishonor,  they  are  discharged  by  the  laches  of  the  holders. 

Bank  of  Illinois  vs.  Sloo  &  Byrne  el  ai.,  539 

2.  It  is  the  duty  of  creditors  or  holders  of  bills  drawn  under  guaranty, 
within  a  reasonable  time  after  the  advances  are  actually  made,  to  give 
notice  thereof  to  the  guarantors,  informing  them  that  reliance  is  placed  on 
their  guaranty  to  insure  repayment ib. 

3.  A  party  giving  a  letter  of  guaranty  has  a  right  to  know  whether  it  is 
accepted,  and  whether  the  person  to  whom  it  is  addressed  meai»  to  give 
credit  or  make  advances  on  it  or  not ib. 

4.  Acceptors  of  bills  of  exchange  drawn  on  their  letter  of  credit,  addressed 
to  the  payees  or  purchasers  of  the  bills,  are  absolute  acceptors  and  not  guar- 
antors      ib, 

HUSBAND  AND  WIFE. 

1.  The  paraphernal  property  of  married  women  is  not  bound  for  the 
debts  contracted  ^by  the  husband  while  at  the  head  of  the  community  : 
Neither  are  the  fruits  liable  when  the  wife  administers  her  own  property. 

Lambert  vs.  FrancJubois  et  al.^  1 

2.  Sale  by  the  husband  to  the  wife,  when  made  for  the  replacing  of  her 
dotal  and  paraphernal  property  or  effects,  is  valid  in  law,  particularly  when 

no  fraud  and  collusion  is  alleged ib. 

3.  So,  a  sale  from  the  husband  to  the  wife,  for  replacing  her  dotal  and 
paraphernal  effects,  should  not  be  attacked,  unless  on  the  ground  of  fraud 
and  collusion ib. 

INJUNCTION. 

1.  Where  an  injunction  is  perpetuated  for  a  part  of  tlie  sum  enjoined, 
the  party  obtaining  it  will  not  be  liable  to  damages  and  cosis  on  its  dissolu- 
tionforthe  remainder Wells  vs.  Gordon,  219 

2.  Where  a  party  is  condemned  as  surety  on  a  bail  bond  without  notice 
of  judgment  ni  si,  or  a  copy  served  on  him,  his  remedy  is  by  appeal  and 
not  injunction CooA;  vs.  Slate  of  Louisiana,  288 

3.  If  a  judgment  is  so  illegal  as  to  be  a  nullity,  an  action  of  nullity  and 
not  an  injunction  should  be  resorted  to t6. 

4.  An  injunction  to  stay  an  order  of  seizure  and  sale  of  a  tract  of  land, 
on  the  ground  that  there  is  a  deficiency  in  the  quantity  sold,  when  it  is  a 
sale  per  aversionem,  will  bo  dissolved  with  damages,  as  having  wrongfully 
issued Brazeale  &  Setcell  vs.  Bordelon^  Administrator  et  ai.,  333 
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INSOLVENCY. 

1.  Where  attacking  creditors  commence  their  revocatory  actions  about 
the  same  time,  and  use  proper  diligence,  one  shall  not  have  exclusive  pri- 
vilege on  the  property  fraudulently  conveyed  and  recovered,  simply  because 
his  suit  was  first  commenced.  The  property  must  be  divided  pro  rata 
among  them WaUon  &  5on  vs.  Btmist  ei  oL,  140 

2.  Persons  who  are  not  creditors  of  an  insolvent  debtor,  may  purchase 
and  receive  transfers  of  his  property,  afler  he  is  in  insolvent  circumstances, 
and  it  cannot  be  complained  of  by  his  creditors,  when  they  appear  to  be  pur- 
chasers for  a  valuable  consideration  and  in  good  faith. 

Dwight  Sz.  Harttnan  vs.  Bemis*  et  aL^  145 

3.  But  If  an  insolvent  debtor  use  the  proceeds  of  sales  of  his  property  in 
such  a  manner  as  to  g^ive  a  preference  to  one  creditor  over  another,  the  law 
will  interfere  and  correct  it. ib. 

4.  The  act  of  1817,  relative  to  voluntary  surrenders,  is  highly  penal,  and 
must  be  strictly  construed  as  regards  debtors  charged  with  fraud. 

Campbell  vs.  Hit  CredUors,  348 

5.  So,  where  the  verdict  of  the  jury  in  a  case  of  fraud,  finds  the  facts 
charged  as  fraudulent,  to  be  trutj  but  negatives  any  fraudulent  intent  on 
the  part  of  the  ceding  debtor,  it  is  substantially  a  verdict  of  acquittal,  and 
judgment  must  be  so  pronounced ib. 

6.  Every  act  done  by  a  debtor,  with  the  intent  of  depriving  his  creditor 
of  the  eventual  right  he  has  on  the  property  of  the  former,  is  illegal,  and  as 
respects  such  creditors,  ought  to  be  avoided Hempkinyn,  Bowmar  e(  al.<t  363 

7.  In  a  revocatory  action  to  set  aside  a  mortgage  made  in  fraud  of  cred- 
itors, it  is  not  necessary  to  prove  that  the  mortgagee  was  aware  of  the 
debtor's  insolvency ;  proof  of  fraud  against  the  mortgagee,  as  giving  a 
preference,  and  the  injury  resulting  to  other  creditors,  it  suficieni ib. 

8.  Where  a  debtor  is  perhaps  in  insolvent  circumstances,  but  when  there 
is  no  proof  that  the  creditor  had  any  knowledge  of  it,  he  may  give  a  valid 
mortgage  in  favor  of  such  creditor. 

Brander  et  aU  vs.  Bowmar  &  AbertrDmbiey  370 

9.  So,  a  prior  mortgage  to  secure  endorsements  not  paid,  will  have  a  pre- 
ference over  a  judgment  creditor,  whose  judgment  is  not  recorded,  when 
there  is  no  proof  of  knowledge  of  the  insolvency  of  the  debtor,  at  the  time, 

by  the  mortgagee t6. 

INTERDICTION. 

1.  Suits  for  the  interdiction  of  idiots  or  insane  persons^  must  be  brought 
in  the  Probate  Courts  and  all  the  proceedings  had  there.  The  Parish 
Court,  although  it  be  the  same  judge,  is  without  jurisdiction  rationt  mate* 
rtce  to  try  such  cases Seg^ir  vs.  PeUerin%    63 
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2.  In  a  suit  for  interdiction,  service  of  petition  and  citation  must  be  made 
on  the  person  sought  to  be  interdicted,  in  the  same  manner  as  in  other 
cases.  It  is  not  sufficient  for  the  attorney  appointed  to  defend  him,  to  ac- 
cept  service Segur  Pellerin^  63 

3.  A  judgment  of  interdiction  rendered  on  ex  parte  testimony,  is  erroneous, 
and  will  be  reversed  on  appeal, ib. 

4.  The  law  requires  that  the  person  intended  to  be  interdicted,  should  be 
notified  of  the  suit ;  and  have  an  opportunity  to  employ  his  own  counsel, 
before  any  is  appointed  by  the  judge t6. 

INTERVENTION. 

1.  The  article  391  of  the  Code  of  Practice,  provides  that  one  may  inter- 
vene either  before  or  after  issue  joined,  provided  the  intervention  do  not  re- 
tard  the  principal  suit ;  yet  time  must  be  allowed  to  cite  the  party  against 
whom  it  is  directed,  and  the  same  delays  to  answer  or  respond  to  interro- 
gatories given,  as  in  ordinary  suits. 

Ardry*i  Wife  vs.  Ardry  her  Husband:  Kain  &  Co.  et  al,,  Intervenort,  264 

2.  So,  where  the  plaintiff  has  treated  the  intervening  parties  as  properly 
in  court,  he  must  allow  them  the  necessary  delays  to  bring  in  the  answers 

of  all  thenecessary  parties ib, 

3.  An  intervener  yiay  produce  evidence,  to  prove  that  the  property  at- 
tached had  been  transferred  to  third  persons,  before  coming  into  his  posses- 
sion as  owner,  in  order  to  show  that  the  defendants  had  parted  with  their 
interest  at  the  time  of  the  attachment. 

Shields  el  al.  vs.  Perri/^  M'Clure  et  al.^  463 

INTEREST. 

1.  In  a  contract  between  the  vendor  and  vendee,  where  the  latter  has 
had  the  use  and  enjoyment  of  the  property,  he  cannot  demand  interest  on 
the  price  he  has  paid,  in  case  of  eviction  under  the  mortgage  retained. 

Miles  vs.  His  Creditors^    35 

2.  So,  in  a  contract  between  two  creditors  of  tlie  proceeds  of  mortgaged 
property  in  the  hands  of  a  syndic,  to  be  allowed  their  respective  claims,  the 
vendee  who  had  paid  part  of  the  price,  was  in  possession  and  bad  the  use, 
but  g^ve  up  the  property,  cannot  eZaim  interest ,  which  is  satisfied  by  the  use 
and  enjoyment  of  the  property , •    t^. 

3.  Interest  will  be  allowed  on  an  open  account  from  another  state,  where 
a  statute  of  that  state  is  in  evidence,  authorizing  it  and  fixing  the  rate. 

Lesesne  &  Ednumdson  vs.  Cook^  58 

4.  Where  there  is  no  evidence  of  the  rate  of  interest  in  the  state  where 
the  obligation  sued  on  was  made,  it  miist  be  assumed  as  the  same  rate  of 
legal  interest  in  this  state PatlersonYs,  Garritony  557 
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JUDGMENT. 

I.  A  judgment  of  the  Probate  Coart,  unappealed  from,  appointing  the 
plaintiff  agent,  with  power  to  collect  the  debts  of  a  partnership,  is  full  au- 
thority for  him  to  sue  and  recover  ail  accounts  and  debts  due  the  finn. 

Brenty  Ageni^  ke,  vs.  Cheevers^    23 
3.  The  authoriijf  of  a  judgment  of  court,  cannot  be  inquired  into  collater- 
ally     ib. 

3.  A  defendant  cannot  avail  himself  of  an  error  in  the  name  of  his  co- 
defendant,  in  a  joint  judgment  against  them Parker  vs.  Brcuhtar  &  Barr^  69 

4.  A  judgment  against  partners  in  a  sugar  estate,  must  in  its  form  be 
jotfi/,  and  against  each  one,  separately,  for  his  proportion. 

Parker  vs.  Braskear  Sc  Barr^  69 

5.  An  order  or  judgment  of  the  Probate  Court,  erasing  the  legal  and 
special  mortgage  of  a  minor,  under  the  act  of  1830,  and  giving  a  special 
mortgage  on  pari  only  of  the  tutor *s  property,  in  lieu  of  the  first,  cannot  bo 
attacked  collaterally,  when  third  persons  have  purchased  property  released 
by  these  proceedings ;  it  must  have  ite  effect,  until  reversed  or  annulled  in 

a  direct  proceeding  or  action Le  Blaru  vs.  His  Creditors,  ISO 

6.  So,  in  the  suit  of  a  minor,  on  arriving  at  the  age  of  majority,  to  annul 
an  order  or  proceedings  of  the  Probate  Court,  it  cannot  affect  the  right  of 
third  persons  who  purchased  under  the  faith  of  these  proceedings,  sanction- 
ed by  the  Court  of  Probates ib. 

7.  Judgment  creditors  of  an  estate  in  the  course  of  administration,  cannot 
take  out  execution  against  the  administrator,  without  first  notifying  such 
judgment  to  him,  that  he  may  show  he  has  no  funds  to  satisfy  and  pay  it. 

Carriere  &  Borduzat  vs.  Meyer  et  al,,  126 

8.  Before  the  plaintiffs  can  issue  n,  fieri  facias,  they  must  first  notify  their 
judgment  to  the  defendant.* Guidry  vs.  Guidry^s  Heirs,  157 

9.  So,  where  a  judgment  of  partition,  decreeing  a  balance  due  by  an  heir 
to  his  co-heirs,  has  not  been  regularly  notified  to  him,  and  he  was  not  made 
a  party  to  it,  he  will  be  entitled  to  a  perpetual  injunction  against  such  judg- 
ment.     ib. 

10.  An  order  of  seizure  and  sale  is  so  far  a  judgment  as  to  authorize  an 
appeal ;  but  it  is  not  a  judgment  in  the  true  and  legal  sense  of  the  term. 

Harrod  vs.  Vborhies^  Adminislratrix,  254 

II.  Judgment  by  default  is  premature,  taken  on  the  first  day  of  the  term. 
The  defendant  is  allowed  the  first  day  on  which  to  file  his  answer. 

BryarCs  Adminislraior  vs.  SprueU,  313 
12.  In  all  cases  of  judgment  by  default  made  final,  the  plaintiff  must 
prove  his  demand  ;  and  not  having  proved  the  defendanCs  mark  to  Uie  note 
swd  on,  tlio  judgment  for  the  plaintiff  was  reversed,  and  the  case  remanded,    ib. 
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13.  Judgment  affirmed  as  for  a  frivolous  appeal,  but  it  already  bearing 
ten  per  cent,  interest  only  five  per  cent,  damages  was  allowed. 

Windle  vs.  Flint,  318 

14.  Judgment  entered  by  consent  of  both  parties,  reversing  the  judgment 
appealed  from,  and  remanding  the  case  for  a  new  trial. 

Sexton  et  al,  vs.  Brock,  347 

15.  The  decree  or  judgment  of  a  foreign  court,  the  jurisdiction  of  which 
not  having  been  questioned,  will  be  considered  conclusive,  on  the  matters 
adjudged  by  it Brosnaham  et  al,  vs.  Turner,  433 

16.  Where  there  is  a  judgment,  execution  and  sale  of  property  shown, 
the  court  will  not  inquire  into  the  validity  of  the  judgment ;  and  when  in 
the  investigation  of  a  title  a  judgment  is  produced,  to  which  one  of  the  liti- 
gants is  a  party,  it  cannot  be  inquired  into  collaterally. 

Brosnaham  et  al.  vs.  Turner,  443 

17.  Where  a  judgment  is  set  up  as  the  basis  of  the  defendant's  title,  in  a 
petitory  action  against  him,  its  validity  cannot  be  examined,  or  inquired 
into  collaterally.  Never  having  been  reversed  or  annulled,  it  must  have  its 
full  force  and  effect ib, 

18.  Where  a  judgment,  writ  of  execution  and  sheriff's  sale  are  shown  in 
support  of  a  title,  it  necessarily  creates  a  strong  presumption  in  favor  of  the 
title,  and  \b  prima  facie  evidence  that  the  formalities  of  law  have  been  com- 
plied with...!. ib. 

19.  Where  it  is  evident  justice  requires  it,  even  judgment  of  non-suit 
will  not  be  given,  but  the  case  will  be  remanded  for  new  proceedings. 

Legendre  vs.  Woodrooff,  477 

20.  Where  a  judgment  is  given  against  the  defendant  ^^to  be  satisfied  to 
the  amount  of  six  hundred  and  forty-five  dollars  out  of  funds  attached  in 
the  hands  of  the  garnishee,"    execution  may  issue  against  the  latter. 

Kirkman  et  al,  vs.  Hills,  523 

21.  Judgment  may  be  rendered  against  both  the  defendant  and  garnishee 

at  the  same  time  and  in  the  same  judgment ib. 

22.  Where  a  judgment  has  been  rendered  against  two  commercial  part- 
ners on  the  confession  of  one,  which  is  on  a  writ  of  error,  reversed  and 
vacated  as  to  the  other,  he  is  not  thereby  released  from  the  debt  by  a  mer- 
ger of  the  debt  in  the  judgment. 

State  Bank  of  Illinois  vs.  Sloo  &  Byrne  et  al,,  544. 

23«  If  judgment  be  obtained  against  one  of  several  debtors  in  solido,  the 
others  cannot  resist  the  demand  of  their  creditor  on  the  ground  that  the 
debt  is  merged  in  the  j  udgment  against  their  co-debtor ib^ 

24.  Judgment  bearing  ten  per  cent,  interest,  affirmed  with  5  per  cent, 
damages  as  a  delay  case GoUainvs.  Jamet,  66& 
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JURISDICTION. 

I.  Where  the  hasband  seeks  to  recover  certain  property  as  his  part  of 
the  community  in   his  own  right  from  the  heirs  of  his  deceased  wife  who 
claim  it  under  her  last  will,  although  he  may  give  to  his  suit'the  form  of 
an  action  of  partition,  yet  it  involves  title  and  the  Probate  Court  is  without 
jurisdiction Brtau  "vs^  Landry  tt  at,  88 

2.  A  party  cannot  amend  his  pleadings  and  add  a  nominal  sum  to 
increase  the  demand  above  three  hundred  dollars,  so  as  to  give  appellate 
jurisdiction  to  this  court.  Such  a  course  will  be  viewed  as  an  attempt,  to 
evade  the  constitutional  provision  on  this  subject,  and  the  case  will  be 
dismissed  for  want  of  jurisdiction..../2«d  River  Rail  Road  Co.  vs.  IVilliams^  182 

3.  This  court  will  not  suffer  imaginary  claims  to  be  tacked  to  real  ones, 

for  the  purpose  of  giving  jurisdiction  in  violation  of  the  consUtution ib. 

4.  A  suit  on  the  bond  of  a  curatrix  against  her  and  her  sureties,  to  ren- 
der her  personally  liable,  and  recover  against  them  individually,  must  be 
instituted  in  the  courts  of  general  or  ordinary  jurisdiction. 

Brown  vs.  G'unning''8  Curatrix  ei  al,^  238 
6.  The  Court  of  Probates  is   without  jurisdiction  raiione  materia  in  a 
contest  between  two  co-proprietors  of  property  seeking  a  partition,  and 
where  one  is  proceeding  as  plaintiff  a  lafolle  enehere^  to  have  certain  proper- 
ty purchased  by  the  other,  at  the  probate  sale  of  the  joint  estate,  re-sold  at 

his  risk  and  costs B ray  ^*  Executrix  vs.  Bray^  352 

6.  A  party  may  sue  for  unliquidated  damages  for  the  non-compliance 
with  the  contract  of  sale,  and  it  is  clear,  in  such  a  case  the  Court  of  Pro- 
bates would  be  without  jurisdiction.  It  is  the  same  if  the  party  sues  to 
compel  a  resale  at  the  risk  of  the  purchaser,  although  the  contract  of  sale 
arose  under  a  proceeding  nominally  in  the  Probate  Court ••     tfr. 

JURY. 

1.  The  defendant  to  obtain  a  trial  by  jury  when  sued  on  his  note  or 
monied  obligation,  must  swear  to  all  the  allegations  in  his  plea  or  answer. 

Amado  vs.  Breda^  257 

2.  It  is  essenti,al  to  a  special  verdict  that  it  finds  the  facts,  but  leaves  the 
legal  consequences  to  be  drawn  from  such  facts  to  the  court. 

Campbell  vs.  His  Creditor*,  348 

3.  But  where  the  jury  find  certain  facts  true  and  draw  their  own  conclu- 
sions from  them  in  favor  of  the  defendant,  it  is  a  general  verdict  of  acquittal,  ibm 

LAND  TITLES  AND  LAWS. 

1.  Titles  to  land  must  be  located  according  to  their  calls  ;  and  where 
part  of  the  place  called  for  by  the  title  is  abandoned  and  another  person 
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locates  it,  and  acquires  a  better  title ;  the  party  abandoning  cannot  make 
his  location  in  another  place  to  the  prejudice  of  others.  He  must  suffer 
the  loss.  Wilcoxon  vs.  Rogers  et  ux.,  6 

2.  Where  two  confirmations  of  land  titles  are  of  equal  dignity  and  one 
is  regularly  located  and  accompanied  by  possession,  and  no  steps  taken  by 

the  other,  the  first  will  hold  the  land  by  the  prescription  of  ten  years ib, 

3.  A  corporeal  possession  in  the  beginning,  a  civil  one  will  be  sufficient  to 
complete  the  possession  already  begun,  and  to  support  the  prescription  of 
ten  years.. tA. 

4.  Where  the  plaintiff  holds  by  two  titles  and  the  premises  are  sold  by 
the  sheriff  under  execution  against  him,  and  iie  receives  the  balance  after 
satisfying  the  judgment,  he  cannot  set  up  a  claim  to  the  same  property 
under  the  other  title,  not  recited  in  the  sheriff 's  deed,  although  the  sheriff 
describes  the  sale  to  be  of  the  youngest  of  the  two  titles. 

Collins  vs.  Moore  k  PrescoU^  15 

5.  Where  the  purchaser  of  public  lands  offers  to  comply  with  the  condi- 
tions of  the  law,  and  is  prevented  by  the  government  not  performing  the 
obligations  imposed  on  it,  he  is  not  to  suffer  or  lose  his  rights  on  this  account. 

Marsh  &  Miller  vs.  Gonsoulin  84 

6.  So,  where  the  government  refused  to  receive  the  money  from  a  pre- 
emptor,  who  had  proved  up  his  settlement  right  under  the  act  of  congress 
passed  the  29th  May,  1B30,  because  the  land  was  not  surveyed  and  a  plat 
returned  to  the  land  office,  and  in  tlie  meantime  the  front  proprietors  entered 
and  paid  the  government  for  the  same  land  under  the  act  of  15th  June, 
1832,  giving  the  owner  of  land  fronting  on  water  coursesi  a  preference  in 
becoming  the  purchaser  of  any  vacant  land  back  of  his  own  tract:  Held^ 
that  the  pre-emptor  having  complied  with  all  the  conditions  of  the  law  on 

his  part,  is  entitled  to  hold  the  land ib. 

7.  Where  the  evidence  shows  that  the  ancestor  of  the  plaintiffs  had  sold 
and  transferred  his  interest  in  a  settlement  right  or  tract  of  land,  five  years 
before  its  confirmation,  although  confirmed  in  his  name,  it  enures  to  the 
benefit  of  the  transferree  and  the  heirs  of  the  original  grantee  cannot 
recover  it ,.,,.O^BrienU  Heirsys,  Smith,  94 

8.  The  act  of  congress  passed  29th  May,  1830,  gives  every  settler  or  oc- 
cupant of  the  public  land  a  pre-emption  right  to  purchase  a  quarter  section 
of  land  at  the  minimum  price,  but  forbids  all  assignments  and  transfers  of 
pre-emption  rights  prior  to  issuing  patents  therefor,  under  the  penality  of 
nullity Strong  vs.  Rachal  et  a/.,  232 

9..  The  act  of  1832,  which  authorizes  persons  who  have  purchased  their 
pre-emption  rights  to  transfer  their  certificates  and  receipts  of  the  land  offi- 
cers, and  the  issuing  of  patents  to  the  assignees,  does  not  repeal  that  part 
of  the  act  of  May  29,  1830,  which  declares  all  transfers  of  the  right  of 
pre-emp/ton,  null  and  void ib» 

79  VOL.  XVI. 
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10.  So,  the  sale  and  mortgage  of  a  pre-emption  right  to  a  quarter  section 
of  land,  before  a  receipt  and  certificate  is  obtained  from  the  land  officers, 
under  the  act  of  congress  of  the  26th  May,  1830,  is  null  and  void ib. 

11.  The  penalty  for  failing  to  pay  the  different  instalments  to  the 
United  St^ites  for  the  purchase  and  entry  of  lands  under  the  credit  system, 
was  absolute  forfeiture,  and  the  reversion  of  the  land  to  the  government. 

Kirkby^s  Heirs  vs.  Foglanarv,  277 

12.  According  to  the  act  of  congress  passed  2d  March,  1821,  after  the 
change  from  the  credftV  to  the  ca«^  system,  which  extended  the  credit  on 
lands  already  purchased  but  not  paid  for,  or  allowed  a  discount  to  those 
preferring  to  pay  in  cash,  the  penalty  for  failing  to  comply  with  these  requi- 
sitions was  absolute  forfeiture  and  reversion  to  the  government ib. 

13.  The  entry  and  purchase  of  lands  under  the  act  of  the  4th  July,  1827, 
previously  forfeited,  divested  the  United  States  of  all  title  which  had  been 
acquired  by  the  previous  forfeitures  and  reversions ib, 

14.  The  registers  and  receivers  being  authorized  by  the  laws  of  con- 
gress, to  carry  into  effect  the  various  laws  allowing  pre-emption  rights,  and 
also  to  make  sale  of  the  public  lands,  this  court  is  bound  to  give  effect  to  the 
titles  they  confer,  unless  the  adverse  party  produces  a  better ib, 

15.  So,  where  the  register  and  receiver's  certificate  gave  a  pre-emp- 
tion right  to  the  plaintiff's  ancestor  cm  assignee^  on  paying  the  price  to 
government,  and  there  is  no  evidence  of  the  assignment  but  this  certificate : 
Htld^  that  they  must  recover  the  land,  as  against  the  defendant  who  claims 
under  a  prior  entry,  but  his  title  was  forfeited  to  the  United  States ib. 

See  Sale — Vendor  and  Vendee. 
LESION. 

1.  In  an  action  of  lesion  beyond  moiety,  it  is  necessary  to  put  the  defend- 
ant in  mord^  more  than  by  the  institution  of  suit;  the  sole  object  of  which, 
is  to  compel  the  vendee  to  restore  the  property  to  the  vendor. 

Copley  vs.  Flini  &  Cox,  380 

2.  A  sale  and  purchase  of  a  tract  of  land,  for  the  purpose  of  redemption 
by  the  original  owner,  and  the  extinguishment  of  a  doubtful  claim,  growing 
out  of  a  forced  alienation  for  taxes,  is  not  such  a  sale  as  would  give  rise  to 

an  action  of  rescission  for  lesion ib, 

3.  The  intrinsic  value  of  the  land  at  the  time  of  sale,  and  of  the  plaintifTs 
pretensions,  and  the  nature  of  his  title,  should  be  examined  and  inquired 
into,  as  matters  put  expressly  at  issue  in  an  action  for  a  rescission  of  a  sale 

on  account  of  lesion ib, 

4.  But  in  a  sale  of  a  precarious  claim  to  land  without  warranty,  it  is  a 
proper  subject  of  inquiry,  what  were  the  vendor's  pretensions  worth  ?  rather 
than  what  was  the  intrinsic  value  of  the  land  in  an  action  of  lesion  P ib. 
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5.  Under  the  plea  of  the  general  issue,  in  an  action  for  the  rescission  of  a 
sale  for  lesion  beyond  moiety,  evidence  is  admissible,  to  show  what  the 
plaintiff's  pretensions,  title  or  claim,  was  really  worth,  without  being  con- 
fined to  the  mere  intrinsic  value  of  the  land Copley  yb.  Flint  &  Coxi  380 

LETTING  AND  HIRING. 

1.  The  contract  of  letting  and  hiring,  must  be  construed  and  modified  by 
the  use  and  general  understanding  of  the  parties  in  the  country  where  it  is 
made;  as  a  slave  hired  for  an  ostler  in  a  country  inn,  may  be  used  to  drive 

a  waggon  to  haul  provisions  and  fuel  for  the  tavern Taylor  vs.  Andrw^    15 

2.  So,  where  a  slave  was  hired  as  an  ostler  in  a  small  town,  and  he  was 
employed  to  drive  a  waggoj}  and  haul  wood  to  the  tavern,  and  was  acci- 
dentally killed  :  Held^  that  the  owner  or  hirer  cannot  recover  his  value,  as 
having  been  improperly  used  oremployed ib, 

MONITION. 

1.  A  monition  has  no  other  effect  than  to  protect  the  purchaser  against 
the  claim  of  the  defendant  in  execution;  or  that  of  any  person  resulting  from 
any  irregularity  in  the  judgment  or  other  proceedings  in  making  the  sale. 

Cordeville  &  Lacroix  vs.  Hosmer,  590 

MORTGAGE  AND  PRIVILEGE. 

1.  An  order  of  the  Probate  Court,  erasing  the  legal  and  special  mortgage 
of  a  minor,  under  the  act  of  1830,  and  giving  a  special  mortgage  on  part  only^ 
of  the  property  of  the  tutor  in  lieu  of  the  first,  cannot  be  attacked  collate- 
rally, when  third  persons  have  purchased  property  released  by  these  proceed- 
ings; it  must  have  its  effect  until  reversed  or  annulled  in  a  direct  proceed- 
ing or  action Le  Blanc  vs.  His  Creditors^  120 

2.  A  mortgage  is  in  its  nature  indivisible,  and  prevails  over  every  part 
of  the  immovable  subjected  to  it;  and  the  mortgaged  premises  must  be  sold 
to  satisfy  the  whole  debt  it  was  taken  to  secure,  and  not  a  part  thereof. 

Pepper  et  al.  vs.  Dunlap^  163 

3.  A  seizing  creditor,  who  only  sues  for  such  instalments  of  a  debt  secured 
by  privilege  or  mortgage  as  are  due,  the  property  so  mortgaged  is  to  be 
sold  for  the  whole  of  the  debt^  on  such  terms  of  credit  as  are  granted  by  the 
original  contract;  although  such  creditor  docs  not  show  that  the  notes  of 
the  subsequent  instalments  belong  to  him,  or  that  he  is  the  holder  of  all  the 
notes  included  in  the  mortgage i^^ 

4.  Where  the  demand  exceeds  five  hundred  dollars,  for  work  and  labor 
done,  and  materials  furnished  in  repairing  houses,  there  must  be  a  registry  of 
some  act  or  written  agreement,  in  order  to  give  a  privilege  on  the  property 
'Or  its  proceeds,  in  the  hands  of  the  administrator. 

Taylor  et  al,  vs.  Grain's  Administrator,  290 
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5.  Two  reqaisites  are  indispensable,  as  between  the  employer  and  under- 
taker, for  the  creation  of  the  privilege,  which  are,  that  the  agreement  mast 
be  in  writing,  and  registered  in  the  office  of  the  register  of  mortgages. 

Taylor  tt  al.  vs.  Cram's  Adminittrator,  290 

6.  The  price  of  property  subject  to  a  privilege,  sold  before  the  decease  of        , 
the  owner,  when  collected  bj  his  administrator,  is  free  of  the  privilege,  and 
must  be  distributed  among  the  ordinary  creditors ib. 

7.  Privileged  claims  for  work  and  materials  on  a  house,  are  prescribed  by 

the  lapse  of  six  months,  if  they  are  under  five  hundred  dollars ib. 

8.  A  mortgage  may  be  given  to  secure  endorsements  made  and  to  be 
made,  and  which  are  not  due  at  the  time  of  executing  it. 

Brander  et  a/,  vs.  Bowmar  &  Ahercrombit^  370 

9.  So,  a  prior  mortgage  to  secure  endorsements  not  paid,  will  have  a  pre- 
ference over  a  judgment  creditor  whose  judgment  is  not  recorded,  when 
there  is  no  proof  of  knowledge  of  the  insolvency  of  the  debtor  at  the  time  by 
the  mortgagee ib, 

10.  An  assumed  note  by  a  vendee,  bearing  the  first  mortgage,  must  be  paid 
in  full,  before  those  he  gives  can  come  in  under  his  mortgage. 

M-Xahan  vs.  QrarU  il  Tumell,  479 

11.  The  vendor  of  lots,  when  opposed  by  the  builder's  claim  and  privi- 
lege on  buildings  erected,  is  entitled  to  have  the  ground  appraised  separately 
from  the  houses,  and  to  be  paid  from  the  proceeds  of  the  ground,  sepa- 
rately from  that  of  the  buildings Cordevtlle  &  Lacroix  ■va.Hosmery  590 

.  12.  The  appraisement  must  be  made  by  persons  chosen  by  the  vendor 
and  builder;  neither  of  whom  can  be  concluded  by  an  appraisement  made 
without  his  knowledge , ib, 

NEW-ORLEANS. 

1.  The  acts  of  1832,  for  "opening  and  improving  streets  in  New- 
Orleans,"  does  not  authorize  the  commissioners  to  asses  a  tax  on  the  neigh- 
boring proprietors  of  grounds,  for  the  purpose  of  clearing,  grading,  draining 
and  improv^g  streets  in  their  vicinity,  already  opened  and  dedicated  to 
public  use,  when  no  portion  of  the  disbursements  is  for  lands  taken,  or  to  be 
taken  for  new  streets Municipalily  JVb.  2  vs.  M^DonougKt  533 

2.  The  act  of  1832,  is  enacted  for  the  exclusive  and  special  object  of  au- 
thorizing the  city  council  to  take  lands  or  lots,  to  remove  any  buildings  or 
improvements  necessary  for  the  purpose  of  opening,  extending,  enlarging, 
&c.,  or  otherwise  improving  any  street  or  public  place,  on  due  compensation 
being  made  to  the  parties  and  persons  to  whom  the  loss  and  damage  occa- 
sioned thereby  exceeds  the  advantage  and  benefit  thereof...., ib, 

3.  An  opposition  to  the  proceedings  and  report  of  commissioners,  under 
(he  act  of  1832,  for  opening  streets,  &c.,  which  is  in  the  nature  of  a  per- 
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cmptory  exception,  destroying  the  right  and  power  assumed  by  tho  corpo-  ' 

ration,  alleging  the  proceedings  to  be  null,  ab  initio,  may  be  put  in  at  any 
time  before  judgment  homologating  the  report. 

Municipality  J^Oi  2  vs.  M^Donough,  533 

NEW  TRIAL. 

1.  In  an  application  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  in  the  absence  of  the  party,  the  attorney  who  conducts  the  suit  is 
competent  to  make  the  necessary  affidavit,  when  the  facts  are  within  his 
knowledge Willianu  yb.  Bra$hear,    77 

2.  So,  in  an  action  against  the  drawer  of  a  bill,  where  the  attorney  swears 
that  since  the  trial  he  has  discovered  a  certain  person  who  will  prove  that 
the  defendant  had  sufficient  funds  in  the  hands  of  the  acceptors  to  pay  the 
bill,  it  is  good  grounds  for  anew  trial ib. 

NOVATION. 

1.  To  create  a  novation  b^  the  substitution  of  a  new  debtor,  the  latter 
must  oblige  himself  towards  the  creditor,  in  lieu  of  the  original  debtor,  and 
it  must  appear  that  the  creditor  expressly  discharged  the  first  debtor. 

Bonnemer  vs.  Negrtte^  474 

2.  The  giving  an  order  on  a  particular  fund  for  the  amount  of  a  note  or 
debt,  when  the  original  debtor  is  not  discharged,  does  not  operate  a  nova- 
tion of  the  debt ib, 

PARTITION. 

1.  Where  an  heir  was  not  made  a  party  to  the  proceedings,  in  a  settlement 
and  partition  of  tho  successions  of  his  ancestors,  he  is  not  bound  or  liable 
under  the  judgihent  rendered,  for  any  of  the  shares  or  balances  that  may 

be  decreed  against  him Guidry  vs,  Guidry^a  Heirs,  157 

2.  To  render  a  partition  valid  and  binding,  all  the  parties  to  it  must  be 
cited  or  notified;  and  all  the  formalities  prescribed  by  law  must  be  pursued, 

to  authorize  a  judgment  of  homologation,  and  make  it  binding ib, 

3.  So,  where  a  judgment  of  partition  decreeing  a  balance  due  by  an  heir 
to  his  co-heirs,  has  not  been  regularly  notified  to  him,  and  he  was  not  made 
a  party  to  the  proceedings  had  in  making  the  partition,  he  will  be  entitled  to 

a  perpetual  injunction  against  such  judgment ib. 

4.  Co- proprietors  of  a  succession  of  full  age,  and  capable  of  contracting, 
may  consent  to  a  sale  at  public  auction;  and  although  tho  proceeds  may  be 
applied  to  the  payment  of  debts,  yet  if  the  creditors  do  not  interfere,  such  a 
sale  may  be  considered  in  the  nature  of  a  partition,  witliout  the  aid  of  a 
court Bray^s  Executrix  vs.  Bray,  352 
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PARTNERSHIP. 

PASK 

1.  The  surviving  partner  cannot  sue  for  a  partnership  debt,  when  he  has 
not  joined  the  representatives  of  the  deceased  partner;  or  has  shown  no 
authority  as  liquidator  of  the  partnership  affairs Connelly  vs.  Cheevers^    30 

2.  In  an  ordinary  parnership  the  act  of  one  partner  executing  a  mortgage 
and  note  in  the  name  of  the  partnership,  for  certain  slaves  which  had 
been  previously  purchased,  is  valid  and  binding  as  tending  to  benefit  the 
firm Pttrovie  vs.  Hydeet  oL,  223 

3.  Where  certain  slaves  belonging  to  a  firm  are  sold  and  transferred  by 
two  of  the  partners  to  tlie  third  one,  who  receives  them  and  stipulates  to 
pay  the  price,  it  is  a  ratification  of  the  previous  mortgage  and  sale  of  the 
slaves  to  the  firm  by  him,  and  he  is  bound ib. 

4.  Where  a  partner  buys  out  the  property  of  the  partnership,  and  stipu- 
lates with  his  co-partners  to  pay  a  certain  mortgage  debt,  the  creditor  has 
a  right  to  proceed  directly  against  him  by  order  of  seizure  and  sale,  as  the 
principal  debtor,  who  is  personally  liable  and  not  entitled  to  the  privilege  of 

a  third  possessor,  namely,  the  right  of  relinquishment ib, 

5.  Where  a  note  was  given  by  one  partner  for  an  ordinary  partnership 
debt  in  the  name  of  the  firm,  and  it  is  shown  the  defendant  purchased  out 
his  co-partners,  and  agreed  to  pay  all  the  plantation  debts,  he  cannot  resist 
payment,  on  the  ground  that  one  partner  had  no  authority  to  subscribe  the 
note  sued  on  in  the  name  of  the  firm Loit  &  Ives  vs.  Parham^  245 

PAYMENT. 

1.  Where  a  creditor  gives  a  receipt  at  the  foot  of  an  account,  in  which 
he  has  a  privilege  for  personal  property  sold,  stating  he  has  ^^reeeived  pay- 
ment by  note  payable  at  four  months,''^  it  is  a  payment  of  the  account  and 
extinguishes  the  privilege Walton  and  Son  vs.  Bemisa  et  al.^  140 

2.  So,  where  a  creditor  receives  a  note  from  his  debtor,  to  collect  and  pay 
himself,  he  is  bound  to  use  due  and  proper  diligence  to  collect  it,  or  he  will 

be  charged  with  the  amount Dwight  Si,  Hartman  vs.  Bemiss  et  a/.,  145 

3.  Where  it  is  expressed  in  tlie  act  of  sale,  that  notes  were  '''•received  in 
payment^^^  this  expression  will  be  taken  in  reference  to  other  parts  of  the 
act,  where  it  is  shown  a  mortgage  was  retained,  &c.  In  such  cases  it  is  not 
such  a  payment  as  will  prevent  a  rescission  of  the  sale  in  case  of  the  non- 
payment of  the  notes Borgeat  vs.  Smith's  Syndic^  467 

PRACTICE. 

1.  It  is  necessary  that  the  parish  judge  should  designate  in  all  his  pro- 
ceedings, the  capacity  in  which  he  acts  ;  and  that  the  proceedings  of  the 
Probate  Court  be  conducted  and  kept  distinct  from  those  of  the  Parish 
Court Sc§ur  VB,  Pellerin,    63 
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PAOI 

2.  Where  the  record  contains  no  motion  for  a  continuance,  or  reasons 
offered  for  one,  the  affidavit  of  the  party  that  he  was  absent  and  his  coun- 
sel  not  in  attendance  at  the  trial,  cannot  be  received  in  this  court,  to  open 
the  judgment  and  remand  the  case  for  a  new  trial  on  the  ground  that  great 
injustice  has  been  done Peuch^  Bein  &  Co,  vs.  Palfrey^  Syndic^  &c.,    97 

3.  A  party  cannot  be  heard  in  the  Supreme  Court,  on  his  affidavit  asking 
to  remand  the  case  for  a  new  trial,  on  the  ground  that  he  was  called  for  trial 

in  the  Inferior  Court Compton  vs.  Palfrey^  Syndic,  &c.,    99 

4.  Where  the  plaintiff  fails  to  make  out  his  case  clearly,  he  must  be  non- 
suited: So,  where  it  did  not  appear  that  the  person  suing  as  agent,  was 
really  such,  or  that  the  debt  actuary  existed,  judgment  of  non-suit  was 
entered Mouion,  JlgerU,  &r,  vs.  Thibodeaux,  131 

5.  On  remanding  a  cause  for  trial  between  the  warrantors,  the  plaintiff, 
in  the  demand  in  warranty,  may  amend  his  answer  so  as  to  claim  damages 
from  the  warrantor.  The  amended  answer  does  not  change  the  substance 
of  his  demand  or  the  legal  recourse  against  his  warrantors. 

Melangon^s  Heirs  vs.  Robechaud's  Heirs,  15 1 

6.  Parties  have  a  right  to  bring  in  and  offer  their  evidence  in  the  order 
they  choose,  and  it  should  not  be  rejected  because  that  first  offered  does 
not  prove  enough Maurin  vs.  Chambers  and  Williams,  207 

7.  Where  the  judge  in  his  statement  of  facts  certifies  ^Hhat  the  protest 
was  proved  to  have  been  regularly  made,  and  the  notices  given  accordingly,''^ 
it  was  held  insufficient  proof  of  notice  to  the  endorsers ;  and  the  court  not 
being  able  to  see  whether  the  notices  were  properly  given,  or  to  examine 
the  case  on  its  merits,  the  appeal  was  dismissed. 

Union  Bank  vs.  Williams  ei  al.,  236 

8.  Where  a  cause  has  been  the  second  time  submitted  to  a  jury,  and  the 
verdict  does  not  appear  manifestly  erroneous,  it  will  not  be  disturbed. 

Hood  vs.  M'Corkle,  240 

9.  Where  the  answer,  judgment  and  part  of  the  parole  evidence  appears 
to  have  been  lost,  a  certiorari  would  be  useless,  as  the  record  in  such  case 
cannot  be  perfected ;  and  when  it  appears  that  justice  does  not  require  it, 
the  cause  will  not  be  remanded  for  a  new  trial Boler  vs.  Day,  251 

10.  The  letter  of  the  law  may  be  disregarded  with  the  honest  intention 
of  seeking  its  spirit  when  it  leads  to  an  absurd  conclusion,  and  the  judge  is 
bound  to  recede  from  the  letter  until  he  arrives  at  a  reasonable  conclusion. 

Ardry^s  wife  vs.  Ardry,  her  Husband :  Kain  &  Co.  et  al.,  Iniervenors,  264 

11.  Where  the  certificate  of  the  notary,  at  the  foot  of  an  act  of  mortgage, 
states  it  is  a  true  copy,  it  is  sufficient  when  the  seal  is  also  affixed ;  although 
the  notary  dues  nut  say,  ^4t  is  given  under  his  hand  and  seal." 

Armor  vs.  Lewis,  331 
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12.  In  all  cases  of  jud^entby  default  made  final,  the  plaintiff  must 
prove  his  demand,  and  not  having;  produced  evidence  of  the  defendant's 
mark  or  signature  lo  the  note  sued  on,  judgment  for  the  plaintiff  was  reversed. 

Bryan's  Administrator  vs.  SprudU  313 

13.  A  suit  for  the  rescission  of  a  sale  for  lesion  beyond  moiety,  and  on 
account  of  the  non-payment  of  the  price,  cannot  be  maintained  for  both 
demands ;  as  they  should  not  be  cumulated  in  the  same  action. 

Copley  vs.  FlirU  k  Cox,  380 

14.  Other  systems  of  law  may  be  referred  to  for  light  when  the  great 
and  leading  principles  of  equity  arc  in  question,  and  our  own  laws  are 
silent ;  but  the  merely  arbitrary  rules  of  a  foreign  system  should  not  be 
invoked Miller  vs.  Holstein^  389 

15.  An  opposition  to  the  report  of  commissioners  under  the  act  of  1832, 
for  opening  streets,  &:c.,  which  is  in  the  nature  of  a  peremptory  exception, 
destroying  the  right  and  power  assumed  by  the  corporation,  alleging  the 
proceedings  to  be  null  ab  initio,  may  be  put  in  at  any  time  before  judgment 
homologating  the  report Municipality  Number  Two  vs.  M^Doftough^  533 

16.  The  want  of  docketing  a  judgment  does  not  prevent  its  being  executed. 

FinkvB,  Lallande  et  a/.,  547 

17.  A  scroll  with  the  letters  (L.  5.)  written  in  it,  will  be  a  sufficient  seal 

to  a  writ  of  fieri  facias,  when  it  docs  not  appear  the  court  had  any  other,    xb. 

18.  Before  the  adoption  of  the  constitution,  a  compliance  with  either  the 
English  or  French  text  of  tl^  law  was  sufficient t^. 

19.  Where  manifest  justice  requires  it,  the  case  will  be  remanded  for  a 
new  trial Lambeth   k.  Thompson  Ya.  Rivardetct  al,,  572 

PRESCRIPTION. 

1.  Where  two  confirmations  of  claims  to  land  are  of  equal  dignity,  and 
one  of  them  is  regularly  located  and  accompanied  by  possession,  and  no 
steps  taken  by  the  other ;  the  first  will  hold  the  land  by  the  prescription 
often  years JFilcoxon  ys,  Rogers  et  ux,,      6 

2.  If  there  is  not  a  possession  of  five  years  with  a  title,  legal  and  suffi- 
cient to  transfer  the  property  in  a  slave,  the  defendant  cannot  invoke  pre- 
scription  C^ny  vs.  Robert  el  al.,  l75 

3.  The  granting  an  order  of  seizure  and  sale,  doe^  not  prevent  the  pre- 
scription of  five  or  ten  years,  on  the  note  or  debt  on  which  the  order  is 
founded Harrod  vs.  Voorhies'*s  Administratrix,  254 

4.  Privileged  claims  for  work  and  materials  furnished  on  a  house  are 
prescribed  by  the  lapse  of  six  months,  if  they  are  under  five  hundred  dollars. 

Taylor  et  ah  vs.  Crain's  Administrator,  290 
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PRINCIPAL  AND  AGENT. 

rxmrn 

1 .  A  judgment  of  the   Probate  Court  unappealed  from,  appointing  the 

plaintiff  agent,  with  power  to   collect  the  debts  of  a  partnership,  is  full 
authority  for  him  to  sue  and  recover  all  accounbB  and  debts  due  to  the  firm. 

Brent,  »Agent,  &c.  vs.  Cheevert,    23 

2.  An  agent  may  possess  for  his  principal,  and  his  possession  is  sufficient 

to  maintain  the  possessory   action Arden-vs,  Soiltau,    28 

3.  An  authority  to  an  agent  or  attorney  at  law  to  collect  a  debt,  does  not 
authorize  him  to  novate  it,  or  enter  into  a  compromise...  ./)u/7re  vs.  Splane^    51 

4.  But  where  an  agent,  in  the  honest  exercise  of  his  judgment,  makes  an 
unauthorized  settlement  by  receiving  part  of  a  debt  in  cash,  and  the  note  of 
another  person  for  the  balance ;  and  apprizes  his  principal,  the  latter  must 
disapprove  of  it  in  a  reasonable  time,  or  his  silence  will  be  considered  an 
approval tA, 

5.  The  principal  must  make  his  election.  He  cannot  hold  his  agent 
liable,  and  at  the  same  time  avail  himself  of  his  acts,  if  they  should  be 
advantageous tft. 

6.  So,  where  the  agent  had  a  note  to  collect,  and  not  being  able  to  get 
all  in  money,  and  fearing  the  insolvency  of  the  debtor,  took  a  note  on  an- 
other person  for  the  balance  which  was  not  paid,  but  of  which  he  advised 
his  principal,  who  made  no  objection  at  the  time :  Held,  that  the  agent 
was  not  bound  for  the  loss ib, 

7.  A  promise  to  pay  certain  drafts  by  the  defendant,  who  avers  that  he 
drew  them  as  agent,  will  bind  him  personally,  and  authorize  the  drawee, 
who  has  paid  the  drafts,  to  recover  the  amount  from  him.  The  case  is 
stronger  when  the  principal  disavows  the  acts  of  his  alleged  agent. 

Linlon's  Heirs  vs,  WtUsk^  113 

8.  Where  A.  authorized  B.  against  whom  he  had  a  judgment,  to  deliver 
his  draft  for  its  amount  to  the  clerk  of  the  court,  and  the  latter  gave  his 
draft  payable  to  the  order  of  the  clerk,  who  appropriated  it  to  his  own  use: 
Hdd^  that  he  should  have  made  it  payable  to  the  order  of  A.,  for 
whom  it  was  given,  and  not  to  have  put  it  in  the  power  of  the  clerk  to  use 
it,  and  that  having  done  so,  he  Was-*  still  liable  to  pay  the  amount  of  the 
judgment  to  A fFeUtya,  Gordon,  219 

9.  When  an  agent  or  attorney  undertakes  to  collect  a  debt  in  a  distant 
place,  and  makes  known  to  his  principal  the  mode  of  conveyance  by  which 
the  note  or  evidence  of  the  debt  will  be  sent,  who  does  not  disapprove  of  it, 
he  will  not  be  responsible  for  an  accident  that  may  happen  and  prevent  its 
safe  arrival,  without  his  fault. 

DelavigTie,  Syndic  vs.  City  Bank  of  J^etP'OrUant,  471 
10  A  bank  taking  a  note  for  collection,  becomes  the  mandatory  or  agent 
of  the  holder  or  depositor  only;  there  is  no  privity  between  it  and  any  of 

80  VOL.    XVI. 
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the  other  endorsers  or  parties  to  the  note.  Its  responsibility  is  only  to  those 

who  employ  it M^CuUockvs.  Commercial  Bank^  566 

11.  So,  where  a  note  is  deposited  for  collection,  and  the  notary  of  the 
batik  fails  to  give  notice  of  protest  to  the  first  endorser,  who  is  thereby  disn 
f-1. . :  L'>  •! :  the  second  endorser  who  takes  up  the  note,  has  no  recourse  aguinst 

tl»t  uLink .' ibm 

w 

PRINCIPAL  AND  SURETY. 

1.  V'.-.''  <--i:  '  v^  cannot  require  the  creditor  to  sue  the  principal  debtor  be- 
i'<  !"  resorting  t<  him  for  payment.  His  remedy  is  to  pay  the  debt,  and  ex- 
ercise the  rights  of  the  creditor  against  the  debtor,  to  which  he  is  subroga- 
ted by  the  payment;  or  proceed  under  article  2026  of  the  Louisiana  Code. 

Bouite^f.  m.  cyn, Martin  et  aL  13S 

2.  A  verbal  agreement  to  wait  until  the  debtor  can  go  to  a  certain  place 
to  procure  money,  with  which  to  pay  the  debt,  is  not  such  a  prolongation  of 
time  as  will  discharge  the  surety '  t6. 

3.  The  plaintiff  cannot  have  a  case  in  this  court  continued  for  a  certio- 
rari as  to  the  principal  debtor,   and   proceed  to  final  judgment  against  the 
sureties,  who  are  his  co-defendants.      ^  j 

Grijffing*9  Administratrix  vs.  Caldicell  et  oL,  294 

4.  Sureties  have  an  interest  that  judgment  be  first  rendered  against  the 
principal  debtor,  or  at  least  simultaneously  with  them ib. 

POSSESSION. 

1.  A  corporeal  possession  in  the  beginning,  a  civil  one  will  be  sufficient 
to  complete  the  possession  already  begun  and  support  the  prescription  of 
I'.n  years WUcoxon  vs.  Rogers  et  ux*,       6 

REDHIBITION. 

1 .  Where  a  slave  is  expressly  excepted,  in  the  act  of  sale  from  the  watran- 
tv,  cf  \n  lug  sound  in  body^  it  will  be  considered  a  solemn  declaration  that 
hu  u<  uujuund,  and  the  purchaser  takes  him  absolutely  at  his  risk. 

Nelson  vs.  2^iZ/a#f^t«33S 

C.   Wiiere  the  evidence  does  not  show  that  the  slave  was  affected  witSi^a 
T'  •  iiiuilory  disease,  at  the  time  of  sale,  it  is  iosufficient  to  rescind  the  sale,-      ' 
aiiiiough  it  is  proved  he  was  sick  shortly  afler  the  sale ;.»..'    ib. 

flES  JUDICATA. 

1.  In  an  action  to  recovc^  the  rents  and  profits  in  a  separate  suit,  afler 
eviction,  and  the  defendantjaleads,  in  compensation  and  reconveiMbn  of  the 
plaintifi''s  demand,  the  efmanced  value  of  the  land,  he  cannot'  aAerwards 
avail  himself  of  the  ^\e^  of  res  judicata, Pcaree  etui.  vs.  Franium^  414 
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RIGHT  OF  PASSAGE. 

1.  It  is  only  for  plantations  enclosed  and  surrounded  by  other  lands,  that 
the  right  of  passage  or  of  way  oyer  the  lands  of  others,  is  established  by 
law Martin  et  al,  vs.  Patmtt  al.,    55 

2.  The  right  of  passage  over  the  land  of  others,  is  not  given  as  a  matter 
of  convenience  but  of  necessity  :  So,  where  there  is  room  to  go  round  the 
lands  of  a  neighbor,  the  right  of  passage  will  not  be  allowed  to  go  through 
and  compel  the  latter  to  leave  a  lane ib 

SALE. 

1.  A  sale  by  the  husband  to  the  wife,  when  made  to  replace  her  dotal 
and  paraphernal  eifexts,  is  valid  in  law ;  and  particularly  when  no  fraud 
and  collusion  is  alleged.  It  should  not  be  attacked,  unless  on  the  ground  of 
fraud  and  collusion Lambert  vs.  Franchtbois  et  a/,       1 

2.  The  purchaser  at  sheriff's  sale  is  personally  bound  for  the  surplus  of 
the  adjudication,  still  secured  by   special   mortgage  on  the  property  sold, 
and  holds  the  surplus  subject  to  the  claim  of  the  inferior  mortgage  creditors; 
and  if[  he  fails  to  pay,  when  it  is  demanded  of  him,  he   will  be  liable  to  lu 
proceeded  against  as  a  third  possessor Pepper  et  aL  vs.  DujiIj;-.  \C3 

3.  So,  where  a  seizing  creditor  only  sues  for  such  instalments  of  a  dvlA, 
secured  by  privilege  or  special  mortgage,  a^  are  due  the  property  so  mort- 
gaged^s  to  be  sold  for  the  whole  of  the  debt^  on  such  terms  of  credit  as  corres- 
pond with  the  remaining  notes  and  instalments  not  due,  although  such 
creditor  is  not  the  holder  of  thern i6. 

4.  The  sale  of  a  body  of  land,  as  a  section  or  fractional  section,  described 
as  containing  a  certain  number  of  acres,  is  not  a  sale  per  aversionem^  but  of 
a  limited  body  ;  and  if  there  is  a  deficiency  in  the  measure,  or  it  comes 
short  of  the  quantity  sold,  it  must  give  way  to  the  diminution  of  price  pro- 
portionate to  the  quantity  it  is  short,  if  it  exceeds  one-twentieth  part. 

Phelps  V9.  Wilton^  185 

5.  A  probate  sale  of  the  tract  of  land  on  wHich  the  deceased  resided,  as 
containing  two  hundred  and  twenty  arpents,  more  or  less,  and  described 
from  boundary  to  boundary,  is  a  sale  per  avtrsionem^  and  tlie  purchaser 
cannot  obtain  a  diminution  of  the  price,  for  any  deficiency  there  may  be  in 
the  measure Brazeale  Sl  Sewell  ys,  Bordelon^  Adminiitralor  etaLy  333 

6.  Co-proprietors  of  full  age  and  capable  of  contracting,  may  consent  to 
a  sale  at  public  auction ;  and  although  the  proceeds  may  be  applied  to  the 
payment  of  debts,  yet,  if  the  creditors  do  not  interfere,  such  hpIc  may  be 
considered  in  the  nature  of  a  partition,  without  the*  aid  of  a  court. 

Bray^s  Executrix  \^.  P^rv.  .7.t? 
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7.  A  party  may  nue  for  unliquidated  damages,  for  the  Don-coropUance 
with  the  contract  of  sale ;  and  it  is  clear,  in  such  a  case,  the  court  of  pro- 
bates would  be  without  jurisdiction.  It  is  the  same  if  the  party  sues  to 
compel  a  re-sale,  at  the  risk  of  the  purchaser,  although  the  contract  of  sale 
arose  under  a  proceeding  nominally  in  the  probate  court. 

Bray*t  Execuirix  vs.  fray,  352 

8.  Acts  of  sale  sous  ting  prive,  and  not  recorded  in  the  parish  where  the 
property  is  situated,  are  inadmissible  as  evidence  of  title  to  immoveable 
property Brosnakqm  ei  al.  vs.  T\tmerj  433 

9.  A  bill  of  sale  or  written  title  is  not  necessary  to  transfer  title  to  a  ship, 
and  parole  evidence  of  a  sale  may  be  offered,  connected  with  a  written  title 
made  in  pursuance  of  it ShiMt  ei  aL  \b.  Peny^  M*Clure  ei  a/.,  463 

10.  The  demand  of  the  notary  and  protest  of  the  note  for  non-payment, 
is  a  sufficient  putting  in  default  to  pay  the  price,  to  authorize  a  rescission 

of  the  sale  of  property Bourgeat  vs.  SmiiK't  Syndics^  467 

1 1.  Where  it  is  expressed  in  the  act  of  sale,  that  ''*•  notes  were  received 
in  payment,"  this  expression  will  be  taken  in  reference  to  other  parts  of  the 
act,  where  it  is  shown  a  mortgage  was  retained,  l-c.  In  such  cases,  it  is 
not  such  a  payment  as  will  prevent  a  rescission  of  the  sale,  in  case  of  non- 
payment of  the  notes ; i6. 

12.  The  filing  of  notes  given  for  the  price  of  property,  in  a  suit  for  the 
rescission  of  a  sale,  is  a  sufficient  return  of  them  to  authorize  the  rescission,    td. 

13.  The  article  2543  of  the  Louisiana  Code,  coutemplates  the  allowance 
of  damages  for  waste  and  deterioration  of  property  only,  and  not  for  the 
depreciation  in  the  nominal  value  at  the  time  of  rescinding  the  sale ib. 

14.  The  sale  of  a  tract  of  land  claimed  under  a  Spanish  grant  or  other 
title,  is  not  void  because  the  United  States'  refused  to  confirm  it ;  or  where 
it  has  been  only  confirmed  in  part,  if  it  appears  there  has  been  no  disturb- 
ance.  RighiorYB,  KohnttaLy  501 

SHERIFFS  SALE. 

1.  The  sheriff  is  not  bound  to  give  any  notice,  previous  to  seizure  under 
a  writ  ofJUrifaeitu,  Notice  given  on  the  day  of  seizure  is  sufficient ;  and 
three  days  afterwards,  the  sheriff  may  advertise  the  property  for  sale. 

Thmpkins  vs.  Siroud  el  a/.,  274 

2.  After  the  lapse  of  more  than  twenty  years,  a  sheriff's  sale  will  be  pre- 
sumed good  and  valid Brotnaham  ei  aL  vs.  Turner^  433 

3.  Where  a  judgment,  writ  of  execution,  and  sheriff  *s  sale  are  shown  in 
support  of  a  title,  it  necessarily  creates  a  strong  presumption  in  favor  of  the 
title ;  and  is  prima  facie  evidence  that  the  formalities  of  law  have  been 
complied  with.. Same  vs.  Same^  442 
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4.  The  flberifr  may  proceed  to  make  farther  seizures  under  the  same 
writ  of  fieri  faeiat,  if,  by  the  sale  of  the  property  first  seized,  it  is  insuffi- 
cient to  satisfy  the  writ Fink  vs.  Lallande  etal.^  547 

5.  A  sheriff's  return  is  prima  facie  evidence  of  the  legality  of  his  acts; 
and  it  becomes  the  duty  of  the  party  attacking  the  validity  of  a  sheriff's 
■ale,  to  prove  that  the  formalities  required  by  law  were  not  complied  with,    ib, 

6.  If  a  levy  be  made  within  or  before  the  return  day  of  the  execution,  the 
sheriff  may  proceed  to  sell  afterwards,  even  after  the  return  day  of  the  writ,    ib, 

7.  The  appraisement  rs  immaterial  in  a  sheriff's  sale  on  twelve  months' 
credit,  when  the  property  must  be  sold  for  whatever  it  will  bring t^« 

8.  After  a  lapse  of  twenty  years,  the  legfal  presumption  is  in  favor  of  the 
sheriff 's  acts,  and  of  the  legality  and  validity  of  the  sheriff's  sale ib. 

SLANDER. 

1.  The  Louisiana  Code,  article  2294,  which  declares,  ^^  every  act  of  man, 
which  causes  damages  to  another,  obliges  him  by  whose  fault  it  happens,  to 
repair  it,"  does  not  limit  the  right  to  recover^  in  an  action  of  slander,  to  words 
^actionable per  le,"  or  require  proof  of  special  damage  when  not  actionable, 
according  to  the  common  law  rule Miller  vs.  Holstein^  389 

2.  So,  where  the  plaintiff  was  charged  with  having  ^*swom  falsely,"  and 
proved  that  he  always  supported  a  good  character,  upon  which  there  was  a 
verdict  of  five  hundred  dollars:  Held^ih^i  such  a  charge  is  in  itself  presump- 
tion of  damages,  and  the  law  has  left  the  question  of  damages  to  the  jury, 
subject  to  the  revision  of  the  court t6- 

3.  The  courts  in  Louisiana  are  not  bound  by  the  technical  and  artificial 
rules  of  the  common  law  of  slander,  but  where  our  law  is  silent,  we  may 
resort  to  a  foreign  system  for  a  rule,  consonant  to  reason  and  equity 

Miller  vs.  HoUtein^  395 

4.  But  the  court  is  not  prepared  to  adopt  the  common  law  distinction,  be- 
tween words  actionable  in  themselves  and  words  which  are  not  so;  and  to 
say  a  plaintiff  is  not  entitled  to  recover  in  an  action  of  slander,  unless 
charged  with  an  indictable  offence,  without  proof  of  special  damages ib, 

5.  Garlandy  J.y  Actions  of  slander  may  be  maintained  without  proving 
damages,  and  the  party  may  recover ^. 

6.  Every  act  of  man,  which  causes  damage  to  another,  creates  responsi- 
bility; and  when  that  responsibility  is  not  defined,  we  must  proceed  under 
article  21  of  the  Louisiana  Code,  and  resort  to  natural  law^,  reason  and 
usage ib. 

7.  Martin^  J.,  dissenting.  In  actions  of  slander,  there  are  words  which 
are  actionable  in  themselves,  and  damages  will  be  given,  although  none  are 
proved;  but  there  are  others  not  actionable,  and  no  damages  will  be  given, 
unles  somo  are  proved t^. 
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8.  The  judgment  should  be  revened,  and  the  case  remanded,  with  direc- 
tions to  the  judge  not  to  instruct  the  jury,  that  ^^charging  the  plaintiff  falsely 
and  maliciously  with  moral  turpitude,  so  as  to  injure  his  character  and 
standing  in  society,  they  should  find  damages  for  him,^'  without  any  special 
damage  being  proved , J\itller  vb.  HoUiein^  395 

SLAVES. 

1.  Where  a  slave  was  hired  as  an  ostler,  in  a  small  town,  and  employed 
to  drive  a  wagon  and  haul  wood  to  the  tavern,  and  was  accidentally  killed: 
Heidi  that  the  owner  eannol  recover  his  value,  as  having  been  improperly 
used  or  employed Tai/lor  vs.  AndruSy    15 

2.  A  slave  taken  to  the  state  of  Illinois,  the  constitution  of  which  forbids 
slavery  and  involuntary  servitude;  and  resides  there  for  some  time,  with  the 
express  or  implied  consent  and  knowledge  of  her  master,  in  his  family,  she 
is  under  no  obligation  to  serve  him  any  longer,  but  became  absolutely  free, 
and  being  once  free,  could   not  again  be  made  a  slave,  by  removing  her 

to  a  slave  state Elizabeth  Thomas^/,  to.  c.  vs.  Generis  tiaL^  483 

THIRD  PERSONS. 

1.  The  law  gives  no  effect  to  acts  of  alienation  against  third  persons  in 
general,  unless  they  have  been  recorded.  By  ""third  persons^""  must  be  un- 
derstood, all  persons  who  are  not  parties  to  a  contract  by  which  their  inter- 
est in  the  thing  conveyed  is  sought  to  be  affected.  Brosnaham  et  al,  vs.  TSimer  442 

2.  So,  the  debtor  whose  property  is  sold  at  sheriff's  sale,  or  those  who 
claim  under  him,  cannot  object  that  the  purchaser's  title  was  not  legally 
conveyed  or  transferred  to  the  defendant,  who  claims  under  it ib. 

TRESPASSERS. 

1.  Trespassers  are  jointly  liable  in  actions  of  tort;  and  where  there  are 
several  trespassers,  they  must  all  be  joined  in  the  same  action,  and  judgment 
entered  in  relation  to  all;  and  if  against  them,  each  one  is  condemned  for 

his  proportion  of  the  damages Loussade  vs.  Hartman  et  aLy  117 

2.  So,  where  four  persons  were  sued  as  co-trespassers,  for  killing,  or  caus- 
ing the  death  of  a  slave,  and  judgment  taken  against  two  only:  Held^  that 
the  judgment  was  erroneous  in  not  including  a//,  and  against  each  one  for 
his  proportion  of  the  plaintiff's  damages;  and  judgment  of  non-suit  was 
rendered t6. 

VENDOR  AND  VENDEE. 

1.  Where  the  certificate  and  act  of  the  notary  recites  the  sale,  and  spe- 
cifies the  title  papers  to  bo  delivered,  and  states,  that  at  the  request  of  tlic 
vendor,  he  had  delivered  them  to   one  of  the  vendees,  for  himself  and  co- 
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vendees,  who  acknowledges  the  receipt  of  thera,  it  is  sufficient  evidence  of 
their  delivery  on  the  part  of  the  vendor Righlor  "vb,  Kohn  tt  al.<i  501 

2.  Where  the  vendor  exhibits  his  titles  before  the  sale,  and  they  are  ex- 
amined and  set  forth  in  the  act,  the  vendees  cannot  set  up  any  other  infor- 
malities or  nullities  in  them,  than  were  specified  at  the  time t6. 

3.  A  mere  expression  of  dissatisfaction  of  the  titles  which  had  been  ex- 
hibited and  accepted,  will  not  authorize  the  vendee  to  delay  payment;  and 
when  not  evicted,  even  if  he  is  in  damages,  it  is  no  reason  to  withhold  pay- 
ment, if  security  is  offered ib. 

4.  A  delivery  of  the  muniments  of  title  to  one  of  several  co-vondees,  is  a 
sufficient  delivery  to  all  of  them ib 

5.  Where  vendees  sue  a  third  person  for  slander  of  title,  or  allege  the 
government  has  sold  part  of  the  premises,  but  no  disturbance  is  shown,  it 
furnishes  no  ground  to  resist  payment ;  they  can  only  require  security ib. 

6.  Where  the  vendees  affect  and  mortgage  the  premises  to  secure  the 
punctual  payment  of  the  price,  the  vendor  has  his  privilege  and  mortgage 

for  the  payment  of  any  portion  of  it,  as  it  becomes  due ib* 

7.  Where  a  suit  has  been  brought  for  the  premises,  and  afterwards  dis- 
missed, or  the  plaintiff  non-suited,  it  will  not  operate  a  disturbance,  so  as  to 
authorize  the  vendee  to  resist  payment ib. 

WILL. 

1.  Parole  evidence  is  inadmissible  to  show  that  all  the  formalities  of  a 
nuncupative  will,  by  authentic  act.,  have  been  fulfilled.  It  must  make  full 
proof  on  its  face Le  Blanc  vs.  B arrases  Heirs,    80 

2.  Where  there  are  but  three  witnesses  to  a  will  by  authentic  act,  express 
mention  must  be  made  in  the  will,  that  they  reside  in  the  place  where  the 
will  is  executed ib. 

3.  The  formalities  required  to  be  pursued  in  a  will  by  authentic  act,  ex- 
press mention  must  be  made  in  the  will  itself,  of  their  fulfilment,  on  pain 

of  nullity  of  the  entire  instrument ib, 

WITNESS. 

1.  A  witness  will  not  be  allowed  to  testify  that  he  is  ignorant  of  the  law 
in  relation  to  a  certain  transaction,  as  his  want  of  knowledge  is  immaterial, 
and  he  is  bound  to  know  the  law. 

Brander  el  al.  vs.  Ferriday,  Bennett  &  Co,,  296 

2.  Where  witnesses  declare  on  their  voir  dire  that  they  are,  and  believe 
themselves  interested  in  the  event  of  the  suit,  they  are  incompetent  to  testify. 

Brumgard  vs.  Anderson,  341 


6^  INDRX   OF   THE    PRINCIPAL   MATTERS. 

WORK  BY  THE  JOB. 

1.  Where  a  workman  by  the  job  demands  more  than  is  authorized  by 
his  contract,  and  on  being  refused,  leaves  his  work  uncompleted,  the  adverce 
party  may  immediately  employ  other  workmen  to  complete  the  job;  and 
the  former  one  cannot  recover,  even  if  he  returns  and  afterwards  offers  to 
perform  the  work M^Ceukenya.  Smithy    32 

2.  A  workman  should  be  remunerated  for  his  labor,  but  must,  on  his 
part,  comply  strictly  with  hiscontract ib. 

3.  A  defence  that  bad  shingles  were  furnished  by  plaintiff,  will  not  avail 
the  party  in  his  excuse  for  making  a  bad  roof,  when  he  made  no  objections 

to  their  quality  before  putting  them  on Jtfbiz/onvs.  DroM,  111 

4.  When  a  jury  parses  upon  the  manner  in  which  a  job  of  work  has 
been  performed,  their  verdict  will  not  be  disturbed  on  slight  contradictory 
evidence ib, 

5.  Where  the  demand  exceeds  five  hundred  dollars,  for  work  and  labor 
done  and  materials  furnished  in  repairing  houses,  there  must  be  a  registry  of 
some  written  act  or  agreement,  in  order  tu  give  a  privilege  on  the  property 
or  iU  proceeds  in  the  hands  of  the  administrator. 

Taylor  et  <d,  vs.  CraitC$  AdminuinUor<,  290 
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